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NOTE. 

All  the  head-notes  in  this  volume  were  settled  and  prepared  by  the 
court  before  announcing  the  decisions. 

The  reporter  is  instructed  by  the  members  of  the  court  to  state  in 
this  preliminary  note  that  they  are  aware  many  of  the  cases  in  which 
no  opiniono  appear  are  of  sufficient  importance  to  entitle  the  pro- 
fession to  expect  that  opinions  would  be  written  out  and  published. 
The  reason  why  this  expectation  must  be  disappointed  is,  that  the 
time  necessarily  occupied  in  investigating  and  deciding  the  cases  has 
left  none  in  which  to  prepare  opinions.  Under  the  requirements  of 
the  constitution,  that  continuances  must  be  denied  except  for  provi- 
dential cause,  and  that  each  case  must  be  decided  not  later  than  the 
next  term  after  it  is  argued,  over  six  hundred  cases  had  to  be  disposed 
of  in  a  single  year.  A  bench  consisting  of  only  three  judges  could 
not  possibly  hear  and  determine  so  many  cases  with  proper  care  and 
deliberation,  and  write  opinions  in  all,  or  in  more  than  a  limited 
number.  Necessary  delay  in  preparing  the  opinions  affords  the  expla- 
nation why  the  present  volume  has  not  sooner  appeared. 

The  only  cases  not  decided  by  a  full  bench  are  those  commencing 
on  pages  9,  12, 13,  71,  308  and  447,  in  which  Associate  Justice  Simmoks 
did  not  preside,  and  on  page  777,  in  which  Chief  Justice  Bleckley 
did  not  preside. 
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CASES     DECIDED 

AT  THB 

OCTOBER  TERM,  1891. 


East  Tbnn.,  Va.  &  Ga.  Railway  Co.  v.  Perkins. 

1.  There  was  no  error  in  failing  to  give  any  of  the  requests  for  in- 
struction, the  court  having  covered  the  same  by  the  general  charge 
in  so  far  as  they  were  legal  and  appropriate. 

2.  The  charge  as  a  whole  was  correct,  and  covered  all  substantial 
questions  involved  in  the  case. 

3.  The  verdict  was  not  warranted  by  the  evidence  under  the  law, 
there  being  no  sufficient  ground  for  imputing  to  the  defendant 
any  negligence  whatever  in  the  matter  of  furnishing  to  the  plain- 
tiff an  unfit  instrument  for  the  work  in  hand,  but  the  evidence 
showing,  on  the  contrary,  that  the  plaintiff  did  not  wait  to  have 
fumighed  to  him  such  an  instrument  as  the  superintendent  con- 
sidered suitable  and  promised  to  furnish. 

October  19,  1891. 

Charge  of  court.  Verdict.  Negligence.  Master  and 
servant.  Before  Judge  Marshall  J.  Clarke.  Pulton 
superior  court.     September  term,  1890. 

Perkins  sued  for  damages,  alleging  as  follows:  He 
was  employed  by  the  defendant  railway  company  in  its 
shops  as  a  machinist,  and  in  the  discharge  of  his  duty 
endeavored  to  insert  a  set-screw  in  an  eccentric.  The 
hole  was  not  properly  tapped  out,  and  as  a  consequence 
the  screw  would  not  go  in  correctly.  It  was  impossible 
for  him  to  detect  this  defect  in  the  hole  until  he  inserted 
the  screw,  as  it  was  very  small.  As  soon  as  he  found 
that  the  screw  would  not  go  in,  he  notified  the  foreman, 
who  endeavored  to  put  it  in  but  could  only  put  it  partly 
in.  It  had  now  got  fastened  in  the  hole,  and  the  fore- 
man directed  him  to  cut  the  screw  out  with  a  chisel, 
which  he  endeavored  to  do,  and  had  cut  out  the  greater 
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part  of  it  when  the  tapering  form  of  the  hole  made  it 
necessary  for  him  to  take  another  chisel.  The  first  blow 
he  struck  with  the  second  chisel,  the  chisel  blurred,  and 
by  reason  of  this  a  chip  of  steel  from  the  screw  flew  into 
his  eye,  destroying  the  sight.  He  was  without  fault  or 
negligence ;  he  had  nothing  to  do  with  the  tempering 
or  preparation  of  the  chisel.  He  could  not  have  known 
of  its  defective  tempering.  It  was  the  duty  of  a  black- 
smith, another  employee  of  defendant,  to  temper  the 
chisel,  and  any  competent  blacksmith  in  tempering  a 
tool  can  put  on  it  the  proper  temper.  It  was  one  of  the 
tools  furnished  by  defendant  for  his  use,  and  the  agent 
of  defendant,  the  blacksmith,  failed  to  temper  it  prop- 
erly. The  chisel  blurred  and  broke  off  the  chip  of  steel 
instead  of  cutting  it  off.  Defendant  was  negligent  in 
furnishing  an  improper  chisel  and  one  improperly  tem- 
pered and  not  satisfactorily  hard,  and  in  not  properly 
supervising  the  tempering  and  preparation  of  tools  for 
plaintiff,  who  could  not  have  avoided  the  injury  by  ordi- 
nary care. 

On  the  trial  the  plaintiff  testified:  Was  employed  by 
the  defendant  company  as  machinist  in  its  shops.  Tiad 
been  in  that  line  of  work  eleven  or  twelve  years,  and 
commanded  first  class  wages.  "Was  engaged  in  chipping 
out  steel  set-screw  of  a  cast  iron  eccentric ;  had  a  chisel 
in  my  left  hand,  a  hammer  in  my  right.  Began  work 
with  drilling  out  the  set-screw,  running  the  drill  clear 
through  it ;  then  took  a  chisel  to  separate  or  cut  out  the 
drilled  part.  The  first  chisel  I  took  up  not  being  of  the 
right  shape,  I  took  another.  Was  holding  my  hands 
properly ;  was  doing  the  work  according  to  the  direc- 
tion of  the  foreman,  whom  I  had  to  obey.  I  had  hit 
two  or  three  blows  when  the  chisel,  being  soft,  blurred 
instead  of  cutting,  and  caused  the  steel  from  the  set- 
screw  to  break  and  fly  into  my  eye,  putting  it  out.  I 
got  the  chisel  from  the  company  when  I  went  there,  like 
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they  get  all  other  tools ;  they  are  furnidwid  with  those 
tools  which  are  furnished  by  the  company.  Tiw  black- 
smith is. employed  to  temper  the  tools.  I  could  not  tell 
whether  a  tool  was  properly  tempered  or  not,  until  I 
used  it;  that  was  the  only  way  I  had  to  judge ;  I  had  no 
knowledge  of  the  defectiveness  of  this  tool ;  had  not  used 
it  before  I  was  hurt.  Know  of  no  way  to  have  prevented 
the  chip  from  flying  into  my  eye.  Do  not  remember  the 
foreman's  telling  me  that  the  first  chisel  was  too  large 
and  not  to  use  it,  and  that  he  would  go  and  get  a  chisel 
to  dothe  work  with;  remember  his  telling  me,  "  I  will 
go  and  get  you  a  chisel,"  and  I  said,  "  I  have  got  one 
here."  The  foreman  was  behind  me,  hurrying  me  all 
the  while;  and  in  using  the  chisel  I  thought  I  was  obey- 
ing the  foreman's  orders  hurrying  through.  Thought  I 
had  as  much  right  to  use  a  chisel  furnished  by  the  com- 
pany as  the  one  that  the  foreman  would  bring.  He  told 
me  he  would  go  and  get  me  one,  and  while  he  was 
gone  I  got  the  one  now  exhibited  here  in  court,  and 
used  it ;  I  do  not  know  whether  he  brought  a  chisel  back 
with  him  or  not.  He  said  to  me,  "  I  will  try  and  get 
one."  I  found  one  in  my  possession  that  was  given  me 
for  that  purpose,  and  felt  at  liberty  to  use  it.  I  went  to 
the  drawer  furnished  me  by  the  company  for  keeping 
tools,  and  got  one;  he  did  not  go  to  the  same  place  that 
I  went  after  he  left;  I  went  immediately  to  my  drawer, 
which  was  about  eight  or  ten  feet  from  where  I  was 
working,  and  got  this  chisel  that  hurt  me  and  com- 
menced to  use  it.  I  went  to  my  drawer,  got  that  chisel 
and  said,  "  That  won't  do,  I  will  put  that  back."  The 
foreman  said,  "I  will  go  and  get  you  one."  When  I 
returned  to  my  drawer  I  found  a  chisel  that  was  proper 
for  that  work.  I  did  not  stand  and  wait  for  him  to 
bring  one  that  he  had  gone  for.  I  am*  not  able  to  state 
whether  he  saw  that  the  chisel  was  improper  for  that 
work.     I  told  him  when  I  took  the  chisel  out  of  the 
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drawer,  "That  won't  do,  I  will  have  to  get  another  one." 
He  said,  "  I  will  go  and  get  you  one."  He  never  told 
me  not  to  use  that  chisel ;  he  gave  me  no  instruction  to 
wait.  I  don't  know  what  understanding  he  had  that  I 
was  not  to  use  that  chisel.  I  did  not  hear  him  tell  me 
to  hold  on.  I  said,  "  That  won't  do."  I  don't  know 
whether  he  agreed  to  what  I  said  or  not ;  he  said  he 
would  go  and  get  one  for  me  to  use.  Being  hurried,  I 
seized  the  first  opportunity  to  get  the  first  chisel  that  I 
could  to  get  out  the  work.  I  don't  know  how  long  it 
had  been  in  my  custody.  "We  get  the  tools  at  different 
intervals,  and  when  one  gives  out  we  get  another.  I 
worked  for  the  company  between  six  and  seven  years ;  I 
worked  seven  different  times ;  the  last  time  was  probably 
a  little  over  a  year.  I  had  used  this  chisel  a  good  many 
times  in  the  same  class  of  work,  chipping  out  hole  or 
drawer  at  centre.  I  kept  it  in  my  possession  and  under 
my  control.  I  can't  say  whether  or  not  I  had  discovered 
any  defect  in  it  while  using  it  in  my  work.  A  chisel 
can  be  defective  by  temper,  and  it  can  be  tempered  right 
at  one  time  and  wrong  at  another.  If  tempered  right, 
its  work  will  progress  right,  and  vice  versa.  That  same 
chisel  may  have  been  used  a  year  before  under  a  temper, 
and  at  another  time  under  an  improper  temper.  Steel 
has  no  temper;  it  has  to  be  tempered.  I  discovered 
nothing  improper  in  it,  that  I  know  of,  just  before  this 
time.  I  may  have  found  chisels  too  hard  or  soft  on  sev- 
eral occasions,  and  gone  and  told  the  blacksmith,  "  You 
have  tempered  this  right  good,  and  tempered  it  right  for 
me."  I  do  not  remember  the  day  I  used  this  chisel  last 
before  injured.  I  had  it  retempered  and  dressed  by  the 
company's  blacksmith.  We  ground  it  down — ^this  was 
probably  a  day  or  two  before  injured.  I  did  not  use  it 
after  it  was  dressed  until  this  time.  I  ground  it  just 
enough  to  make  a  sharp  point  on  it;  after  grinding  it  I 
saw  no  evidence  of  improper  tempering.     No  one  could 
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tell  by  looking  at  it  that  it  was  not  all  right.  Wlien  it 
blurred  it  caused  the  steel  to  break.  If  the  steel  had 
not  blurred  it  would  have  cut  smoothly  through.  In 
making  the  first  three  licks  I  did  not  discover  that  it  was 
not  cutting ;  I  did  not  discover  it  until  I  felt  the  piece 
come  into  my  eye.  I  had  no  chance  of  observing  it  at 
all  until  the  time  that  I  received  this  injury.  I  could 
not  tell  from  the  number  of  licks  made  whether  it  was 
cutting  or  not,  because  the  chisel,  being  soft,  would  not 
affect  the  set-screw  until  it  either  broke  it  or  blurred  the 
chisel.  After  the  work  was  done  I  could  not  have  told 
whether  the  chisel  had  done  its  work  right  or  not.  Can- 
not tell  by  one  lick.  A  man  does  not  make  a  severe 
lick  in  the  start ;  he  has  to  guard  his  hammer ;  he  has 
to  make  a  couple  of  licks  to  get  his  hand  in  position,  be- 
fore he  gives  it  the  full  power  of  strength.  Neither  my- 
self nor  any  one  else  could  have  discovered  that  the  chisel 
was  not  doing  its  work  properly,  until  he  had  given  it 
several  licks ;  there  was  no  way  for  me  to  ascertain  if  it 
did  its  work  properly,  but  by  putting  it  to  use.  The 
set-screw  is  not  liable  to  break  with  the  proper  tools  and 
struck  properly.  A  machinist  has  no  fear  of  chipping 
anything  that  can  be  drilled ;  we  can  chip  at  even  harder 
substances  than  we  can  drill  out.  Chipping  is  cutting 
off  by  pieces.  It  does  not  fly  about  if  chipped  off  prop- 
erly and  the  tool  is  in  proper  condition.  We  cannot  tell 
exactly  where  the  chips  will  fall,  but  we  cap  guide  the 
course  of  them,  if  we  have  a  proper  chisel,  tools,  etc. 
The  difference  in  the  force  of  the  blow  would  not  change 
the  force  of  the  chip ;  it  might  change  the  length  of  the 
distance  it  might  fly.  That  has  been  my  experience. 
That  chisel  is  the  correct  shape.  Putting  the  set-screw 
into  the  eccentric,  my  business  was  to  clean  out  the  hole 
and  see  that  it  was  free  from  dirt  or  anything  that  would 
stop  the  progress  of  the  set-screw  and  the  oil  in  it,  and 
then  take  a  wrench  and  screw  it  in,  and  proceed  until  I 
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got  it  in  probably  one  half  or  five  eighths  to  the  bottom, 
until  the  threads  began  to  get  tight.  When  it  began  to 
get  tight  I  took  it  out.  It  was  tapering  or  not  straight, 
or  the  hole  was  not  straight.  I  had  no  opportunity  of 
finding  out  that  until  it  got  caught.  H^-ve  put  in  hun- 
dreds of  them,  and  never  had  one  to  act  that  way  before. 
For  the  defendant  the  testimony  of  the  foreman  and 
the  blacksmith  tended  to  show  the  following :  The 
blacksmith  who  dressed  the  chisel  had  been  in  the  busi- 
ness for  about  ten  years,  and  had  dressed  tools  for  the 
defendant  for  about  three  years,  and  was  a  competent 
workman.  He  dressed  the  chisel  in  the  usual  and  proper 
manner,  omitting  nothing  that  he  could  have  done  to 
bring  it  to  a  proper  temper.  A  set-screw  is  made  of 
tempered  steel.  In  chipping  it  out  the  steel  is  likely  to 
fly  from  it  or  from  the  chisel.  Tools  properly  tempered 
have  been  seen  both  to  break  and  blur.  After  the  plain- 
tiff had  chipped  as  much  as  an  inch  through  the  set- 
screw,  the  foreman  saw  that  the  chisel  was  too  large  and 
would  spoil  the  hole  of  the  eccentric.  He  said,  "  That 
won't  do,  Frank,  hold  on,  and  I  will  get  you  another 
chisel,"  and  heard  no  reply.  Not  anticipating  any  acci- 
dent, he  went  to  get  a  gouge  chisel,  was  gone  not  over 
two  minutes,  and  on  returning  found  the  plaintiff  hold- 
ing his  injured  eye.  The  chisel  brought  by  the  foreman 
was  handed  to  another  man  who  finished  the  job  with  it 
and  returned  it  in  good  shape.  It  was  the  same  kind 
of  chisel  that  the  plaintiff  used,  but  longer  and  slimmer. 
In  using  a  chisel,  a  man  will  know  from  experience 
where  to  keep  his  eye  to  protect  it.  In  chipping  down 
in  a  hole,  by  putting  his  hand  a  little  to  one  side,  by  the 
direction  of  the  chisel,  he  could  protect  himself,  or  he 
could  put  a  piece  of  waste  around  his  hand  and  cover  up 
the  hole ;  and  if  he  wanted  to  look  into  the  hole  he 
would  have  to  stop  hammering.  A  skillful  man  can 
have  more  or  less  control  over  the  direction  the  chips 
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fljr;  he  can  hardly  control  the  direction  a  piece  takes 
when  it  breaks  instead  of  being  cut  off;  when  a  chisel 
blurs,  it  is  much  more  apt  to  break  than  cut.  The  plain- 
tiff received  the  pay  of  a  first  class  machinist,  who  is 
supposed  to  be  competent  to  select  tools  for  ordinary 
work,  but  they  do  not  always  do  it.  The  foreman  did 
nqt  pretend  to  direct  always  what  particular  tool  they 
should  use,  as  he  expected  them  to  know  how  to  select 
for  themselves.  He  did  not  order  the  plaintiff  not  to  use 
any  other  tool  in  his  absence,  as  he  thought  his  order  to 
hold  on  implied  that;  he  wanted  to  be  the  judge  of  that 
matter  because  he  wanted  to  protect  the  hole  in  the 
eccentric.  The  plaintiff  bored  the  eccentric  out  so  as  to 
fit  the  axle.  Then  it  was  necessary  to  put  the  set-screw 
in  so  as  to  put  it  on  the  mandril.  He  put  the  set-screw 
in  and  it  became  stuck  there  so  that  he  could  not  move 
it.  He  called  the  foreman's  attention  to  it,  and  the  fore- 
man saw  that  he  could  move  it  down,  by  using  force, 
far  enough  to  clamp  on  the  axle,  and  told  the  plaintiff 
not  to  mend  it.  Plaintiff  replied  that  he  got  the  set- 
screw  stuck  and  would  rather  get  it  out,  that  he  would 
drill  it  out  and  get  the  job  done  in  time ;  to  which  the 
foreman  assented.  The  plaintiff  drilled  a  hole  through 
the  centre  of  the  set-screw,  and  then  took  the  chisel  to 
chip  out  the  pieces  that  were  left  in  the  eccentric ;  and 
after  chipping  out  to  some  extent,  the  foreman  told  him 
to  hold  on,  and  went  for  another  chisel,  as  above  stated. 
A  verdict  for  the  plaintiff  was  rendered,  and  the  court 
overruled  a  motion  by  the  defendant  for  a  new  trial,  the 
grounds  of  the  motion  being  that  the  verdict  was  con- 
trary to  law  and  evidence,  and  for  refusal  to  give  certain 
instructions  as  requested. 

DoRSEY,  Brewster  4  Howell  and  A.  0.  Bacon,  for 
plaintiff  in  error. 

Hoke  &  Burton  Smith  and  J.  R.  Whiteside,  contra. 
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Lumpkin,  Justice. 

1-2.  Plaintiff  in  error  made  to  the  court  below  several 
written  requests  to  charge  the  jury,  many  of  which 
were  legal,  and  some  of  which  were  not.  The  general 
charge  was  a  correct  presentation  of  the  law  applicable, 
and  covered  not  only  the  above  mentioned  requests  in  so 
far  as  they  were  legal,  but  also  all  substantial  questions 
involved  in  the  case.  This  is  all  a  charge  should  be  re- 
quired to  do. 

3.  The  facts  adduced  upon  the  trial  appear  in  the  re- 
porter's statement,  and  show,  we  think,  that  the  verdict 
should  have  been  in  favor  of  the  defendant.  It  was  not 
foreseen  that  any  instrument  specially  adapted  to  the 
work  in  which  plaintiff  was  engaged  at  the  time  he  was 
injured  would  be  needed,  because  this  particular  work 
was  itself  made  necessary  by  an  accident.  As  soon  as 
the  emergency  arose,  the  superintendent  not  only  offered 
to  supply  plaintiff  with  a  proper  instrument  with  which 
to  do  this  work,  but  promptly  went  off  to  secure  one, 
and  was  actually  bringing  it  to  plaintiff  when  the  injury 
occurred.  Plaintiff,  however,  chose  to  rely  upon  his  own 
experience  and  judgment,  selected  a  tool  from  a  large 
number  which  had  been  put  in  his  charge,  and  began 
work  before  the  superintendent  could  possibly  supply  one 
which  would  be  proper.  The  instruments  from  which 
plaintiff  made  his  selection  were  not  specially  designed 
to  do  the  particular  work  made  necessary  by  the  emer- 
gency which  had  arisen,  the  evidence  showing  that  such 
work  required  a  more  perfect  tool.  It  is  probably  true  that 
the  tool  with  which  plaintiff  attempted  to  do  this  work 
was  not  a  proper  one  for  the  purpose,  but  the  company 
did  not  hold  it  out  as  such,  as  plaintiff  must  have  known; 
and  to  say  the  least,  he  might  have  waited  until  the  re- 
turn of  the  superintendent  with  what  the  latter  con- 
sidered a  proper  instrument  for  this  occasion. 

Such  an  accident  as  this  is  likely  to  happen  at  any 
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time,  and  mky  have  occurred  no  matter  what  sort  of 
chisel  the  plaintiff  had  used.  It  was  one  of  those  un- 
fortunate occurrences  incident  to  the  employment  in 
which  he  was  engaged, — an  accident  which  in  all  proba- 
bility no  amount  of  diligence  on  the  part  of  either  plain- 
tiff or  defendant  could  have  prevented.  It  is  a  well 
established  rule  of  the  law  that  every  man,  when  he 
enters  upon  a  particular  employment,  must  assume  the 
risks  and  hazards  usually  pertaining  thereto,  and  accord- 
ingly, the  plaintiff,  under  the  facts  disclosed  by  the 
record,  was  not  entitled  to  any  recovery  against  the 
defendant.  Judgment  reversed. 


Atlanta  and  West  Point  Railroad  Co.  v.  Holcombe. 

1.  Where  the  employee  whose  business  it  was  to  place  a  fitool  used 
for  the  purpose  of  assisting  lady  passengers  to  enter  the  train  was 
not  produced  or  accounted  for,  there  was  no  error  in  rejecting  evi- 
dence that  it  was  the  custom  and  habit  of  the  company  to  have 
the  stool  in  its  proper  place  up  to  the  time  of  the  starting  of  the 
train,  there  being  positive  evidence  in  behalf  of  the  plaintiff  that 
it  waa  out  of  place  when  he  was  injured,  and  only  negative  evi- 
dence to  the  contrary  in  behalf  of  the  defendant. 

2.  It  not  appearing  that  the  witness  who  would  ordinarily  know  the 
fact  in  question,  and  who  was  one  of  the  employees  of  the  com- 
pany at  the  time  the  cause  of  the  action  arose,  was  inaccessible, 
or  that  the  defendant  was  ready  to  produce  him,  there  was  no 
error  in  calling  attention  to  his  absence  or  non-production  in 
charging  the  jury  as  a  fact  to  be  considered  by  them  in  connection 
with  the  case. 

3.  There  was  no  error  in  denying  a  new  trial. 
October  19, 1891 .   By  two  Justice^ 

Negligence.  Evidence.  Witness.  Railroads.  Charge 
of  court.  Before  Judge  Marshall  J.  Clarke.  Fulton 
superior  court.     September  term,  1890. 

Holcombe  sued  for  damages  from  personal  injuries, 
alleging  that,  having  purchased  a  ticket  entitling  him  to 
a  passage  from  Atlanta  to  East  Point,  he  boarded  the 
defendant's  train  about  ten  minutes  before  leaving  time, 
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and  went  into  the  first  class  car  to  get  a  seat,  but  finding 
that  he  could  not  get  one  in  that  car,  he  sought  one  in 
the  smoking-car ;  that  while  passing  from  the  one  to  the 
other,  he  stumbled  and  fell  over  a  stool  which  had  been 
negligently  left  in  the  passway  by  the  defendant's  ser- 
vants, and  fell  forward  and  hit  his  knee  against  the  iron 
door-sill  of  the  smoking-car ;  and  that  the  passway  was 
comparatively  dark,  it  being  almost  dark  in  the  depot, 
and  he  did  not  see  the  stool.  He  obtained  a  verdict,  and 
the  defendant's  motion  for  a  new  trial  was  overruled. 

Calhoun,  Kino  &  SpALDma  and  J.  T.  Pendleton,  for 
plaintiff  in  error. 

S.  IT.  CoNNALLY  and  Cox  &  Reed,  contra, 

Lumpkin,  Justice. 

1.  The  main  question  in  this  case  is  not  whether  the 
railroad  company  had  a  custom  and  habit  of  keeping  at 
its  proper  place,  up  to  the  time  a  train  was  ready  to  leave 
the  depot,  a  stool  used  for  assisting  lady  passengers  to 
enter  the  train,  but  whether,  on  the  occasion  when  the 
plaintiff  below  was  injured,  the  stool  caused  the  injury 
by  being  in  the  wrong  place.  It  appears  from  the  evi- 
dence that  the  proper  use  of  such  a  stool  would  require 
its  being  kept  on  the  ground  or  floor  at  the  foot  of  the 
steps  of  the  car  until  the  train  was  about  to  depart,  and 
the  fact  that  such  use  was  generally  made  of  it  would  be 
almost,  if  not  quite,  as  apparent  from  the  other  circum- 
stances in  proof  as  if  defendant's  witness  had  been  per- 
mitted to  swear  the  company  did  have  such  a  custom. 
Testimony,  therefore,  to  the  effect  that  it  was  the  custom 
and  habit  of  defendant's  servants  to  take  up  the  stool 
just  as  the  train  was  ready  to  pull  out  of  the  depot,  and 
not  ten  minutes  before,  would,  of  itself,  be  of  but  little 
probative  value  upon  the  real  question  at  issue.  Doubt- 
less the  jury  understood,  without  such  testimony,  what 
was  usually  the  company's  habit  as  to  this  stool,  and  the 
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chief  thing  for  their  determination  was  not  the  existence 
or  non-existence  of  such  a  habit,  but  whether  or  not  the 
stool  was  where  it  ought  to  be  when  the  plaintiff  was 
hurt.  If  the  servant  of  the  company  whose  duty  it  was 
to  look  after  this  stool  had  been  sworn  as  a  witness,  and 
had  testified  that  when  the  plaintiff  fell  the  stool  was 
where  it  should  be,  we  think  it  would  have  been  proper 
to  allow  him  to  strengthen  his  testimony  by  stating,  if 
he  could,  that  he  knew  the  stool  was  in  its  proper  place 
on  this  particular  occasion  because  it  was  his  invariable 
habit  and  custom  to  keep  it  where  it  belonged,  and  not 
to  take  it  up  till  the  train  was  about  to  start.  "So  such 
witness  was  offered,  and  defendant's  witnesses,  who 
swore  concerning  the  location  of  the  stool,  did  not  posi- 
tively say  it  was  not  on  the  platform  between  the  cars. 
Their  testimony  was,  at  best,  only  negative  on  this  point, 
while  the  testimony  for  plaintiff  was  positive  that  the 
stool  was  on  such  platform  and  that  he  fell  over  it.  We 
think  that  while  a  witness  may  testify  to  the  existence 
of  a  custom  or  habit  concerning  which  he  has  personal 
knowledge,  and  with  which  he  Tiad  personal  connection, 
by  way  of  strengthening  his  statement  that  this  custom 
or  habit  was  observed  on  a  particular  occasion,  it  would 
not  be  proper,  as  a  general  rule,  to  admit  independent 
testimony  as  to  what  was  or  was  not  the  habit  of  a  per- 
son or  corporation  with  reference  to  a  given  subject.  See 
Hardeman  v.  English  ^  Huguenin^  79  Ga.  887,  and 
Mayjield  v.  Savannah^  Griffin  ^  N.  A.  R.  JZ.  Co.,  87  Ga. 
374, 13  S.  E.  Rep.  459.  These  authorities  and  the  cases 
therein  cited  not  only  sustain  the  above  view,  but  an  ex- 
amination of'them  will  show  that  a  manifest  distinction 
exists  between  customs  which,  by  reason  of  their  general 
operation,  have  the  force  and  effect  of  law,  and  the  mere 
habit  of  one  individual  or  corporation.  Of  course,  a 
custom  so  well  known  and  recognized  within  the  sphere 
of  its  operation  as  to  become  a  part  of  the  law  of  con- 


Digitized  by 


Google 


88      12 
104    781 


12  Johnson  v.  Cummings.  [88  Ga. 

tracts,  or  other  transactious,  made  in  a  particular  locality, 
may  be  proved  by  witnesses  familiar  with  the  existence 
of  the  same ;  but  the  rule  is  difierent  in  reference  to  the 
particular  way  or  manner  in  which  a  single  corporation 
or  person  transacts  a  specific  kind  of  business.  With 
reference  to  the  latter,  we  have  above  stated  to  what  ex- 
tent proof  should  be  allowed. 

2.  In  view  of  the  repeated  rulings  of  this  court,  we  see 
no  reason  why  there  should  be  any  impropriety  in  the 
court's  calling  the  attention  of  the  jury  to  the  absence 
or  non-production  of  a  witness  who  ought  to  have  special 
knowledge  concerning  the  particular  fact  under  investi- 
gation. It  appears  by  an  affidavit  attached  to  the  mo- 
tion for  a  new  trial  that  the  witness  who  ought  to  have 
known  about  the  location  of  this  stool  at  the  time  of  the 
injury  had  been  subpoenaed  by  both  sides,  and  was 
actually  in  court;  but  this  fact  not  being  known  to  the 
court,  its  charge  on  this  subject  was  properly  given. 
The  defendant  could  easily,  during  the  trial,  have  in- 
formed the  court  of  the  presence  of  the  witness ;  and  if 
this  had  been  done,  the  charge  complained  of  would 
doubtless  have  been  omitted. 

3.  The  jury  found  from  the  testimony  that  the  stool 
was  in  an  improper  place,  and  was  the  occasion  of  the 
injury.  The  evidence  sustaining  such  finding  was  ample, 
and  we  will  not,  therefore,  interfere  with  the  discretion 
of  the  court  below  in  refusing  a  new  trial. 

Judgment  affirmed. 


1^  7»  Johnson  v.  Cummings. 


Justices'  courts.    Cebtiorabi.    Appeal. 

One  of  the  errors  assigned  in  the  certiorari  being  that  the  magistrate 
rendered  judgment  for  the  plaintifT's  debt,  and  the  action  being 
based  upon  an  account,  there  was  a  question  of  fact  involved, 
and  consequently  the  remedy  in  the  first  instance  was  not  by  ccr- 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  13 

tiorari  but  by  appeal  to  a  jury  in  the  justice's  court,  the  amount 
claimed  being  under  fifty  dollars.  Judgment  affirmed. 

October  IP,  1891.    By  two  Justicefi. 

Before  Judge  Marshall  J.  Clarke.     Fulton  superior 
court.     September  term,  1890. 

E.  M.  Mitchell,  by  brief,  for  plaintiff  in  error. 
J.  C.  Jenkins,  contra. 


The  SotTTHERN  Pacific  Company  v.  Stewart.  m  m] 

1.  Inasmuch  as  by  the  statute  of  the  United  States  an  application 
to  remove  a  cause  from  a  State  court  to  the  United  States  circuit 
court  is  in  time  if  made  "  at  the  time,  or  any  time  before  the 
defendant  is  required  by  the  laws  of  the  State  or  the  rule  of  the 
State  court  in  which  such  suit  is  brought  to  answer  or  plead  to 
the  declaration  or  complaint  of  the  plaintiff";  and  inasmuch  as 
the  law  of  Georgia  entitles  the  defendant  to  plead  at  any  time 
before  final  judgment,  where  the  case  is  one  commenced  by 
attachment,  an  application  made  to  remove  at  any  time  before 
final  judgment  is  not  too  late,  where  the  defendant  has  filed  no 
plea. 

2.  A  stipulation  between  the  parties  by  which  the  plaintiff  in 
attachment  agrees  to  dispense  with  bond  as  a  condition  to  dis- 
solving the  attachment,  and  the  defendant  agrees  to  be  bound  by 
any  judgment  rendered  in  the  State  court  as  if  said  company 
were  within  the  jurisdiction  of  said  court  and  had  been  personally 
served,  will  not  oust  the  right  of  removal  or  estop  the  defendant 
from  exercising  such  right. 

October  19, 1891.    By  two  Justices. 

Eemoval  to  United  States  court.  Estoppel.  Attach- 
ment. Before  Judge  Van  Epps.  City  court  of  Atlanta. 
March  term,  1891. 

Reported  in  the  decision. 

Calhoun,  King  &  Spalding  and  J.  T.  Pendleton,  for 
plaintiff  in  error. 
Arnold  &  Arnold,  contra. 

Bleckley,  Chief  Justice. 
This  was  an  attachment  for  $10,000,  sued  out  on  the 
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ground  that  the  company  was  a  non-resident  of  the 
State  of  Georgia,  in  favor  of  Stewart  against  the  South- 
ern Pacific  Company.  It  was  levied  by  the  service  of 
garnishment  and  was  returnable  to  the  June  term,  1890, 
of  the  city  court.  Before  that  term  arrived,  the  parties 
entered  into  a  written  agreement  whereby  it  was  stipu- 
lated that  the  company  be  relieved  from  the  necessity 
of  giving  bond  to  dissolve  the  garnishment,  and  that  it 
would  enter  a  general  appearance  in  lieu  of  giving  bond 
and  security.  This  clause  was  added:  "The  Southern 
Pacific  Company  fully  consents  to  the  jurisdiction  of 
the  city  court  of  Atlanta  and  agrees  to  be  bound  by 
any  judgment  rendered  in  said  case  as  if  said  company 
was  in  the  jurisdiction  of  said  court  and  had  been  per- 
sonally served."  By  petition  to  the  city  court  presented 
on  the  11th  of  May,  1891,  the  company  applied  to  re- 
move the  case*  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Georgia,  alleging  that  the 
company  was  a  citizen  of  Kentucky  and  the  plaintiff  a 
xjitizen  of  Georgia.  The  court  accepted  the  petition 
and  the  accompanying  bond.  Two  days  afterwards  it 
ordered  that  the  acceptance  be  revoked,  holding  that 
the  case  was  not  removable.  The  order  of  revocation 
is  complained  of  as  error. 

1.  One  of  the  reasons  assigned  here  in  argument  why 
the  case  is  not  removable,  is  that  the  application  came 
too  late.  It  is  contended  that,  under  the  stipulation 
above  recited,  the  case  ceased  to  be  an  attachment  pro- 
ceeding, but  was  put  upon  the  footing  of  an  ordinary 
action,  and  that  the  time  for  filing  a  plea  or  answer 
was  the  appearance  term,  or  certainly  not  later  than 
the  subsequent  term.  We  think  otherwise.  The  stip- 
ulation simply  put  the  case  where  it  would  have  stood 
if  bond  and  security  had  been  given  to  dissolve  the 
garnishment,  and  we  have  no  statute  or  rule  of  court 
which  requires  plea  or  answer  earlier  in  an  attachment 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  '  15 

case  where  the  attachment  has  been  dissolved,  than 
where  it  has  not  been  dissolved.  The  only  statute  upon 
the  subject  is  §3310  of  the  code  which  says :  "The  de- 
fendant may  appear  by  himself  or  attorney  at  law,  and 
make  his  defence  at  any  time  before  final  judgment  is 
rendered  against  him."  This  section  was  construed  in 
Kimball  v.  Nicoly  58  Ga.  175,  as  holding  the  case  open 
for  appearance  and  defence  down  to  the  actual  rendition 
of  final  judgment.  So  far  as  appears,  the  company  in 
this  case  had  not  filed  any  plea  or  answer  when  the  pe- 
tition to  remove  was  presented.  Had  a  plea  then  been 
filed,  it  would  have  been  in  time,  and  this  being  so,  the 
right  to  remove  had  not  been  lost,  the  statute  of  the 
United  States  allowing  the  petition  to  be  made  and  filed 
"at  the  time,  or  any  time  before  the  defendant  is  re- 
quired by  the  laws  of  the  State  or  the  rule  of  the  State 
court  in  which  such  suit  is  brought  to  answer  or  plead 
to  the  declaration  or  complaint  of  the  plaintiff."  Stat- 
utes of  the  U.  S.  1886-87,  pp.  558,  554,  §8. 

2.  We  can  see  no  trace  of  any  estoppel  in  the  stipula- 
tion between  the  parties.  The  company  by  agreeing  to 
to  be  bound  by  any  judgment  rendered  in  the  State 
court  did  not  expressly  waive  the  right  of  removal.  It 
does  not  now  seek  to  controvert  the  jurisdiction  of  the 
city  court,  but  simply  to  exercise  a  right  consist-, 
ent  with  that  jurisdiction.  It  treats  itself  as  upon  the 
same  footing  as  it  would  have  occupied  had  the  court 
obtained  jurisdiction  over  its  person  by  giving  the  notice 
provided  for  in  §3309  of  the  code. 

The  point  raised  in  argument  that  the  bond  did  not 
provide  for  entering  special  bail  seems  to  have  no  merit. 
But  whether  so  or  not,  it  was  not  passed  upon  by  the 
court  below,  the  court  having  revoked  its  acceptance 
.  of  the  petition  and  bond  because  the  case  was  not  re- 
movable, and  not  because  of  any  defect  in  the  bond 
tendered.  Judgment  reversed. 
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The  Richmond  &  Danvillb  Railroad  Co.  v.  Williams. 

The  evidence  warranted  the  verdict,  and  the  damages  were  not  so 
excessive  as  to  warrant  the  Supreme  Court  to  interfere,  the  pre- 
siding judge  having  approved  the  finding.        Judgment  affirmed, 
October  19, 1891. 

Railroads.  Damages.  Negligence.  Before  Judge 
Van  Epps.     City  court  of  Atlanta.     March  term,  1890. 

Williams  sued  the  railroad  company  for  damages  from 
personal  injuries,  and  obtained  a  verdict  for  $2,350. 
Defendant's  motion  for  a  new  trial  on  the  grounds  that 
the  verdict  was  contrary  to  law  and  evidence,  and  ex- 
cessive in  amount,  was  overruled. 

The  evidence  for  plaintiff  was  to  the  following  effect, 
in  brief:  He  had  been  in  defendant's  employment  at  the 
time  he  was  hurt  a  little  over  a  month,  as  a  train-hand. 
He  was  hurt  between  eleven  and  twelve  o'clock  at  night. 
He  was  told  by  the  conductor  to  couple  some  stationary 
cars  to  cars  attached  to  an  engine.  The  cars  attached  to 
the  engine  were  coming  back  so  fast  he  could  not  go  in. 
When  he  signalled  to  have  them  stopped,  they  came 
back  until  they  struck  the  stationary  cars.  After  they 
struck,  the  slack  left  a  space  of  two  and  a  half  or  three 
feet  between  the  cars,  and  then  he  gave  a  stand-still 
signal.  He  then  went  between  the  cars,  and  the  draw- 
head  of  the  standing  car  was  higher  than  the  one  in  the 
following  car,  necessitating  a  forced  coupling,  so  that  he 
had  to  change  the  pin  out  of  the  following  car  and  put 
it  in  the  draw-head  of  the  standing  car,  as  the  coupling 
could  not  be  made  any  other  way.  He  turned  around 
with  his  back  towards  the  engine  to  put  the  pin  and  link 
into  the  standing  car,  and  while  shaking  the  pin  down, 
the  cars  attached  to  the  engine  were  moved,  and  as  he 
made  an  effort  to  get  out,  his  hand  was  caught  between* 
the  dead  blocks  at  the  end  of  the  car,  above  the  draw- 
head.     He  had  a  pin  and  link  in  the  hand  that  was  hurt, 


Digitized  by  VjOOQIC 


Keports.]    R.  &  D.  Railroad  Co.  v.  Williams.  17 

and  was  just  about  to  put  it  in  when  lie  was  struck  ;  did 
not  have  the  link  in  his  hand  when  it  was  caught.  He 
took  his  hand  out  as  quickly  as  he  could  and  made  an 
effort  to  get  out,  but  could  not  do  it.  He  had  given  no 
signal  to  move,  and  the  cars  ought  not  to  have  been 
moved  until  he  gave  the  signal.  One  of  his  fingers  had 
to  be  amputated,  another  was  broken,  and  it  and  another 
mashed.  It  was  about  five  months  before  he  could  use 
his  hand,  and  he  cannot  use  it  much  now  in  heavy  work. 
He  cannot  grip  anything  except  with  his  thumb  and 
forefinger,  unless  he  gets  a  handful.  He  suffered  great 
pain  for  about  two  months  and  a  half,  and  still  suffers. 
When  he  was  hurt  he  was  twenty-eight  years  old,  was 
earning  $1.25  a  day  and  can  earn  now  from  fifty  to 
seventy-five  cents  a  day.  Continuous  work  gives  him 
"awful"  pains  in  his  hand  every  night ;  he  cannot  sleep 
with  it,  cannot  rest  at  all  with  it  after  doing  his  work. 
At  the  time  of  the  accident  his  stick  was  on  the  front  of 
the  engine.  Whether  it  was  one  of  the  rules  for  brake- 
men  to  couple  with  sticks  he  did  not  know ;  they  had 
sticks  "because  usually  all  trains  toted  sticks";  they 
would  use  the  sticks  on  a  heavy  loaded  car  for  putting 
on  brakes,  and  he  did  not  know  it  was  against  the  rules 
to  put  on  brakes  with  sticks.  He  was  not  instructaed.by/ 
the  conductor  that  sticks  were  used  for  coupling,  and  the 
conductor  never  told  him  always  to  use  his  stick.  The 
conductor  said  he  (the  conductor)  gave  the  signal  on. 
which  the  engine  came  back.  Plaintiff  did  not  tell'  the  • 
engineer  after  he  was  hurt  that  he  did  not  blame  any- 
body but  himself.  After  he  was  hurt  and  was  carried 
on  the  engine,  the  engineer  told  him  that  the  conductor 
gave  him  signal  without  signal  to  the  train-hand,  and 
that  the  conductor  worked  so  fast  in  switching  cars,  he 
knew  he  (the  engineer)  could  not  handle  that  heavy  en- 
gine, and  that  he  (the  engineer)  would  be  blamed  with 
it  all.     The  conductor  had,  before  plaintiff  was  injured, 
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seen  plaintiff  make  couplings  without  a  stick,  and  plain- 
tiff* always  made  couplings  with  his  hand,  the  conductor 
never  telling  him  to  use  a  stick.  Plaintiff*  saw  couplings 
made  by  others,  but  never  saw  anybody  use  a  stick  in 
coupling  cars. 

The  evidence  for  defendant  was  to  this  effect :  Plain- 
tiff gave  a  car-length  signal  which  the  conductor 
transferred ;  the  engineer  applied  the  air-brake ;  the 
cars  stopped  three  feet  from  the  other  cars,  and  the 
engine  stopped  and  the  slack  rolled  ahead.  Plaintiff' 
said  come  ahead  a  little,  and  the  conductor  transferred 
the  signal  to  the  engine,  and  heard  plaintiff  hollo  that 
he  was  mashed.  The  signals  from  the  conductor  were 
received  by  the  fireman  who  was  on  the  side  of  the  en- 
gine from  which  the  conductor  could  be  seen.  The 
signals  given  by  the  fireman  to  the  engineer  were,  a  car- 
length  signal  and  then  a  stop-signal  and  a  signal  to  come 
back.  After  he  was  hurt  plaintiff  was  on  the  engine, 
and  the  engineer  asked  him  if  he  had  his  stick,  and 
plaintiff*  said,  "  No,  it  was  on  the  engine,"  that  he  did 
not  attach  any  blame  to  "any  of  you,"  that  it  was  his 
own  lookout  about  that.  When  the  engineer  asked  him 
how  he  came  to  get  hurt,  he  said  he  did  not  know  ex- 
actly himself,  but  it  could  not  be  avoided.  After  plain- 
tiff was  injured  the  conductor  made  the  coupling,  and 
had  to  raise  the  link  with  his  hand  to  make  it.  The 
link  was  in  the  bumper  of  the  car  attached  to  the  engine. 
It  had  been  for  ten  years  the  rule  of  the  road  to  use 
sticks  in  coupling,  and  plaintiff  drew  a  stick  at  defend- 
ant's oflioe,  furnished  for  that  purpose.  In  coupling,  a 
stick  should  be  used  instead  of  the  hand  to  hold  the 
link;  that  is  what  the  stick  is  for ;  it  is  long  enough  to 
prevent  a  man  going  between  the  cars.  Defendant's  em- 
ployees were  in  the  habit  of  using  sticks.  The  conductor 
did  not  furnish  plaintiff  with  a  copy  of  the  rules  and 
did  not  suppose  plaintiff*  could  read  them,  nor  did  he 
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know  that  he  had  read  the  rule  to  plaintiff,  but  it  was 
understood  by  the  employees  to  use  sticks,  and  the  con- 
ductor^ when  plaintiff*  went  to  work  for  him  about  a 
m<w^  previous  to  the  injury,  told  plaintiff  not  to  couple 
without  a  stick.  Plaintiff  knew  it  was  the  rule  of  the 
road  to  couple  with  sticks,  and  the  conductor  so  told 
him.  The  conductor  did  not  carry  a  stick  because  it  was 
not  his  business  to  couple  cars,  and  made  this  coupling 
at  his  own  risk.  He  liad  seen  plaintiff  make  over  a 
hundred  couplings.  The  suck  is  too  long  to  put  on 
brakes  with. 

Jackson  &  Jackson,  for  plaintiff  in  error. 
BioBY  &  Berry  and  John  C.  Reed,  contra. 


The  Richmond  and  Danville  Railroad  Co.  v,  Wright. 

This  case  turned  on  the  credibility  of  the  witnesses,  and  there  was 
no  abuse  of  discretion  by  the  court  below  in  not  granting  a  new 
trial.  JudgmerU  affirmed, 

OctGiberl9,lg91. 

Railroads.  Negligence.  Evidence.  Before  Judge 
Van  Epps.     City  court  of  Atlanta.     March  term,  1891. 

The  suit  was  for  an  injury  to  the  plaintiff^'s  hand  by 
crushing  it  between  cars  while  he  was  preparing  to 
couple  them  in  the  line  of  his  duty.  He  obtained  a 
verdict  for  $475,  and  the  defendant's  motion  for  a  new 
trial  on  the  general  grounds  was  overruled.  The  'testi- 
mony of  the  plaintiff  and  another  witness  tended  to 
show  the  following : 

At  night  he  was  instructed  by  the  conductor  to  couple 
an  engine  and  cab  to  a  stationary  cab.  He  signalled  to 
the  engine  to  slack  up,  and  then  signalled  it  to  stop ;  it 
did  not  stop  but  struck  the  cab  and  knocked  it  a  few 
feet.  He  then  signalled  the  fireman  on  the  engine  to 
stand  still,  and  told  him  to  stand  still  and  let  him  go  in 
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and  make  the  coupling.  He  went  in  (the  engine  then 
being  still),  carrying  a  link  and  lamp  in  one  hand  and  a 
stick  in  the  other,  intending  to  couple  with  the  stick, 
which  he  used  all  the  time.  He  laid  the  lamp  on  the 
end  of  the  stationary  cab  and  tried  to  get  the  pin  out, 
but  it  was  tight;  he  could  not  shake  it  loose  nor  get  it 
out  with  the  stick.  He  stooped  and  commenced  to 
drive  the  tight  link  with  the  link  he  held.  The  engine 
moved  quickly  and  without  any  signal;  the  plaintiff 
heard  it  exhaust,  started  to  run  out,  stumbled  and  threw 
up  his  hand  on  the  dead  block  to  catch ;  and  just  as  he 
did  so  it  was  crushed.  No  slack  caught  it ;  nor  did  he 
tell  the  conductor  he  was  hurt  by  the  slack  rolling  out 
while  he  was  pushing  the  pin.  He  could  not  get  the 
pin  out  with  the  stick.  He  did  not  know  whether  it 
was  against  the  rules  to  go  between  the  cars ;  supposed 
it  was  a  rule  that  couplings  were  to  be  made  with 
sticks.  No  rules  were  read  to  him,  and  he  could  not 
read  them  himself.  He  did  not  know  whether  or  not 
he  made  his  mark  to  the  agreement  or  rule  hereafter 
mentioned.  The  conductor  asked  him,  the  next  day 
after  hiring  him,  if  he  had  ever  signed  the  coupling 
list,  and  he  replied  no;  and  the  conductor  said,  "Well, 
sign  this  here  and  we  will  go  home ;  it  aint  no  count 
nohow."  The  conductor  did  not  read  it,  and  plaintiff 
did  not  hear  it  read  or  explained ;  he  signed  something, 
did  not  know  what.  K  it  was  a  rule  to  use  a  stick,  he 
did  not  know  it. 

The  defendant  introduced  an  agreement  or  rule  signed 
by  the  plaintiff  eighteen  days  before  the  injury,  to  the 
eftect  that  he.  fully  understood  that  defendant's  rules 
positively  prohibited  brakemen  from  coupling  or  un- 
coupling except  with  a  stick,  and  that  brakemen  or 
others  must  not  go  between  cars  under  any  circum- 
stances, for  the  purpose  of  coupling  or  uncoupling  or 
for  adjusting  pins,  etc.,  when  an  engine  was  attached  to 
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such  cars ;  and  in  consideration  of  being  employed  by 
the  defendant  he  agreed  to  be  bound  by  said  rule,  and 
waived  all  or  any  liability  of  the  defendant  to  him  for 
any  results  of  disobedience  or  infraction  thereof;  and 
that  he  had  read  the  above  carefully  and  fully  understood 
it.  Following  was  a  statement  signed  by  the  conductor, 
that  he  read  the  agreement  over  to  the  plaintiff  and 
carefully  explained  it,  and  that  the  plaintiff  signed  it  by 
his  mark.  The  testimony  of  the  conductor  and  the 
engineer  (the  fireman  being  dead)  tended  to  show  as 
follows:  The  only  signal  given  was  to  come  ahead  and 
couple;  it  was  a  car-length  signal;  and  that  was  all  that 
was  done  until  the  plaintiff  was  brought  out  with  his 
hand  mashed.  It  was  mashed  the  first  time  they  ap- 
proached the  cab ;  the  engine  did  not  approach  it  when 
the  coupling  was  made  but  the  one  time ;  it  approached 
at  a  reasonable  speed  for  coupling.  Plaintiff  told  the 
conductor  he  entered  the  link  and  went  to  push  the  pin 
down,  and  the  slack  rolled  out  ahead  of  the  pin  and 
caught  his  hand.  He  did  sign  the  agreement  above 
mentioned,  and  the  conductor  witnessed  his  signature. 
He  asked  plaintiff,  on  hiring  him,  if  he  knew  the  rules 
of  the  road,  and  he  said  he  did.  The  conductor  told  him 
there  was  a  coupling  form  he  must  sign.  "Without  that 
he  was  not  allowed  to  work.  He  said  he  could  not  read 
or  write,  and  for  the  conductor  to  fill  out  the  paper. 
The  conductor  did  so,  and  read  it  all  over  to  him,  and  he 
touched  the  pen  to  the  mark,  and  used  the  stick  after- 
wards. 

Jackson  A  Jackson,  for  plaintiff  in  error. 
BioBY  A  Berry  and  John  C.  Reed,  contra. 


The  City  op  Atlanta  v.  Martin  et  al. 

The  evidence  warranted  the  verdict,  and  the  damages  are  not  ao 
excessive  as  to  require  the  Supreme  Court  to  interfere. 
November  %  189X.  Judgmenl  affirmed. 
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Streets.  Damages.  Before  Judge  Marshall  J.  Clarke. 
Fulton  superior  court.     March  term,  1891. 

Mrs.  Martin  sued  the  city  for  damages  from  personal 
injuries  sustained  by  her,  alleged  to  have  been  caused 
by  the  negligence  of  the  city  in  failing  to  keep  in  repair 
a  sidewalk  on  Luckie  street.  Her  husband  also  sued 
the  city  for  loss  of  services,  expenses  for  medicine, 
medicinal  attention,  etc.,  growing  out  of  the  injuries. 
By  consent  of  parties  the  cases  were  consolidated.  A 
verdict  was  rendered  in  favor  of  the  plaintiffs  for 
$1,000.  Defendant  moved  for  a  new  trial,  which  motion 
was  overruled.  The  grounds  of  the  motion  were,  that 
the  verdict  was  contrary  to  law  and  evidence,  and  con- 
trary to  the  charge  of  the  court  on  the  subject  of  plain- 
tiffs' right  of  recovery  being  defeated  if  Mrs.  Martin 
could  have  avoided  the  injury  by  the  exercise  of  ordi- 
nary diligence  on  her  part ;  and  that  if  under  the  facts 
there  ought  to  have  been  any  recovery,  the  verdict  was 
excessive  because,  according  to  the  testimony  of  plain- 
tiffs as  to  their  knowledge  of  the  defective  condition  of 
the  sidewalk,  and  as  to  their  neglect  and  delay  in  calling 
a  physician  to  treat  the  injuries,  and  the  medical  testi- 
mony as  to  the  effects  of  this  delay  in  securing  proper 
medicinal  treatment  promptly,  the  damages  should  have 
been  apportioned  according  to  law  and  the  charge  of 
the  court  on  that  subject,  and  when  so  apportioned  the 
amount  of  the  verdict  could  not  in  justice  and  good 
conscience  have  been  awarded  to  plaintiffs,  under  the 
facts. 

The  testimony  was  to  this  effect:  On  the  night  of 
March  15,  1888,  Mrs.  Martin  went  with  her  husband  to 
the  corner  of  Luckie  and  Hunnicutt  streets,  where 
there  was  a  church.  Her  husband  went  into  the  church, 
and  she  started  to  the  parsonage  behind  it.  On  her 
way  there  the  sidewalk  gave  way  or  crumbled  off,  and 
she  fell  in  a  ditch  between  the  sidewalk  and  the  street. 
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She  managed  to  get  to  the  parsonage,  where  her  foot 
was  bathed  and  where  she  stayed  until  about  eleven 
o'clock,  when  she  was  carried  home.  Her  foot  was  sore 
and  swollen,  and  she  could  not  walk  nor  put  on  her 
shoe.  She  then  had  several  hard  chills,  and  her  foot 
was  poulticed  by  her  sister  with  clay  and  vinegar.  She 
still  suffers  from  the  injury.  It  was  seven  months  be- 
fore she  could  walk  without  a  crutch.  Her  foot  is  still 
swollen.  During  a  part  of  the  seven  n^onths  when  she 
was  not  suffering  so  much,  she  could  sew  when  tvork 
was  handed  her.  She  was  a  dressmaker.  Before  she 
was  injured,  with  the  assistance  of  a  little  girl  she  did 
all  her  domestic  work,  which  now  costs  from  ten  to  fif- 
teen dollars  per  month.  After  the  first  seven  months 
she  tried  to  move  about  the  house  and  do  some  work, 
and  supposes  she  could  do  one  half  as  much  as  before 
she  was  hurt  for  a  year  and  a  half  after  the  injury. 
Before  she  was  hurt  she  could  and  did  work  all  day 
and  part  of  the  night,  and  now  her  ankle  begins  to 
pain  her  about  eleven  o'clock  and  she  has  to  stop.  She 
has  suffered  greatly.  She  is  forty  years  old.  Before 
she  was  hurt  she  made  a  dollar  a  day  "and  other  days 
more  or  less,"  sewing  and  dressmaking.  She  can  do 
half  as  much  dressmaking  now  as  before.  It  was  four 
weeks  after  she  was  hurt  before  she  had  a  physician. 
When  she  was  hurt  she  did  not  know  her  leg  was 
broken,  but  she  and  her  husband  thought  it  was  a  bad 
sprain.  During  the  four  weeks  before  getting  a  doctor, 
it  kept  getting  worse  and  worse.  It  did  look  as  if 
she  would  have  had  it  examined  earlier,  but  she  had 
done  a  good  deal  of  nursing  and  thought  herself  and 
sister  could  get  along  with  it  without  a  doctor.  She 
had  never  nursed  any  one  with  a  broken  limb.  She 
had  a  book  in  which  she  could  read  about  sprains, 
and  would  do  what  the  book  said.  A  small  bone  of 
her  leg  was  broken  just  above  the  ankle.     There  was 
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more  pain  than  usual  in  such  fractures  because  it  was 
so  near  the  joint,  and  of  such  long  standing  before 
^ven  the  attention  of  a  physician.  TJsually  the  bone 
would  have  united  in  four  weeks  with  one  of  her  age, 
but  it  took  a  longer  time  to  unite  because  not  promptly 
treated  by  a  physician.  The  bone  is  now  united  and 
there  is  no  evidence  of  an  unsound  bone,  though  the 
limb  is  not  perfectly  sound  and  she  has  not  full  use  of 
it,  which  condition  may  be  permanent.  If  the  limb 
had  been  properly  set  immediately  after  the  injury,  it 
would  have  reunited  in  from  four  to  six  weeks,  and 
there  would  have  been  much  less  pain  and  loss  of  time. 
The  physician's  bills  were  about  $110,  and  need  not 
have  been  so  large  if  a  physician  had  been  sooner  se- 
cured. A  physician  of  ordinary  capacity,  if  there  had 
been  prompt  treatment,  could  have  detected  the  condi- 
tion of  the  limb  so  that  in  the  course  of  two  or  three 
months  she  ought  to  have  been  as  well  as  ever.  The 
sidewalk  was  in  a  bad  condition  at  the  time  of  the  injury. 
It  was  a  dirt  sidewalk  about  two  feet  in  width  and 
sloping  towards  the  ditch.  Some  complaint  had  been 
made  to  the  city  authorities  before  this  injury  occurred, 
and  in  ITovember  before  some  work  had  been  done,  but 
the  wet  weather  and  freezes  ip  the  winter  and  early 
spring  made  the  sidewalk  crumble  and  wash.  Mrs. 
Martin  testified  that  she  had  been  at  the  place  before, 
but  did  not  know  much  about  its  condition;  knew  it 
was  not  a  paved  street  and  not  a  very  good  street,  but 
did  not  know  it  was  so  dangerous,  or  she  would  not 
have  gone  there ;  had  been  a  member  of  the  church  for 
a  number  of  years  and  a  regular  attendant  there,  but 
when  walking  to  the  church  it  was  the  custom  of  her- 
self and  husband  to  come  up  the  other  side  of  Luckie 
street ;  had  not  been  a  frequent  visitor  to  the  parsonage 
since  the  August  before  she  was  hurt ;  was  careful  in 
walking  and  is  always  careful ;  did  not  know  that  it 
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was  so  narrow,  nor  that  it  was  dangerous ;  knew  there 
was  a  gully  there,  but  did  not  know  the  ground  was 
crumbling;  by  coming  there  to  church  she  knew  that 
the  gully  was  by  the  side  of  the  sidewalk,  but  did  not 
know  the  sidewalk  was  dangerously  narrow;  never 
noticed  or  thought  of  it ;  the  night  was  fair ;  there 
was  a  lamp  on  the  street  corner,  but  she  did  not  re- 
member whether  it  was  lighted ;  she  could  see  the  par- 
sonage very  well  all  along ;  the  sidewalk  has  since  been 
paved  with  brick,  and  there  has  been  a  general  im- 
provement of  the  neighboring  streets.  Her  husband 
testified  that  in  walking  along  this  sidewalk  one  had  to 
be  very  careful,  even  in  the  daytime,  especially  in  wet 
weather ;  one  could  walk  on  this  sidewalk  if  on  the 
alert  all  the  time  looking  out  and  watching ;  the  place 
where  his  wife  fell  was  in  plain  view  of  the  corner  by 
the  church  in  daylight,  but  not  so  at  night ;  he  let  his 
wife  go  by  herself  along  there  that  night ;  he  offered 
to  go  with  her,  thinking  she  was  scared  in  the  dark,  but 
had  no  idea  about  her  falling,  but  she  told  him  she  was 
not  afraid  to  go  to  the  parsonage ;  there  was  a  tolerably 
good  sidewalk  on  the  other  side  of  the  street,  and  he 
knew  that  it  was  better  than  the  sidewalk  where  his 
wife  was  hurt  and  reckons  his  wife  knew  it ;  she  can 
see  pretty  well ;  coming  along  on  one  side  one  could 
see  the  other  side ;  he  knew  all  the  time  that  the  side- 
walk was  a  desperate  place  ;  knew  it  when  he  let  his 
wife  walk  along  there  that  night ;  and  below  where  she 
got  hurt  knew  it  was  worse  than  where  she  got  hurt. 

J.  B.  Goodwin  and  J.  A.  Anderson,  for  plaintiff  in 
error,  cited  Field  Dam.  130 ;  10  Mich.  460 ;  32  Iowa, 
329 ;  40  Iowa,  638 ;  61  Me.  439;  94  111.  448;  53  HI.  447. 

Cox  &  Reed,  contra,  cited  Code,  §§3067,  2947;  78 
Ga.  756 ;  77  (?a.  678 ;  71  Ga.  422 ;  70  Ga.  122. 
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LaMotte  v.  Harper  et  al. 

Where  wages  are  garnished,  and  the  garnishee,  in  discharge  of  a 
judgment  against  him  rendered  by  a  justice's  court,  pays  the 
money  to  the  constable,  and  afterwards  the  laborer  claims  the 
fund  as  exempt  and  such  claim  is  adjudicated  against  him  in  the 
justice's  court,  he  cannot  maintain  a  rule  against  the  constable 
in  the  superior  court  for  the  money,  founded  on  his  exemption 
right.  The  matter  is  res  adjudicata  by  the  result  of  the  claim  in 
the  justice's  court.  Judgment  affirmed, 

November  2, 189L 

Res  adjudicata.  Garnishment.  Before  Judge  Marshall 
J.  Clarke.     Fulton  superior  court.     March  term,  1891. 

A  suit  against  LaMotte  was  brought  in  a  justice's 
court,  and  the  plaintift'  caused  to  be  issued  a  summons 
of  garnishment  which  was  served  on  LaMotte's  employer, 
who  made  no  answer,  and  judgment  was  rendered 
against  him.  He  paid  it  to  the  constable,  and  it  was 
entered  satisfied.  Immediately  upon  the  payment,  La- 
Motte notified  the  constable  that  the  money  so  paid  was 
his  wages,  and  demanded  that  it  be  turned  over  to  him, 
which  demand  was  refused.  LaMotte  then  filed  in  the 
justice's  court  a  claim  for  the  money  so  paid,  upon  which 
claim  issue  was  made  and  heard  by  the  justice,  who  de- 
cided in  favor  of  the  plaintiflFl  LaMotte  appealed  to  a 
jury,  who  found  the  fund  subject  to  the  judgment,  which 
verdict  and  judgment  still  stand.  LaMotte  brought  a 
rule  against  the  constable,  alleging  that  the  garnishee 
owed  him  nothing  other  than  for  his  wages  as  a  laborer, 
that  the  answer  to  the  garnishment  could  not  have  made 
any  other  debt  nor  developed  any  other  fact,  that  these 
wages  were  not  subject  to  garnishment,  and  that  LaMotte 
was  entitled  to  them  whether  in  the  hands  of  his  em- 
ployer or  any  one  else,  and  the  constable  had  no  right 
to  receive  or  withhold  the  money.  The  j  udge  discharged 
the  rule,  and  LaMotte  excepted. 

Robert  L.  Rodgers,  for  plaintifi*. 
Blalock  &  Birney,  for  defendants. 


Digitized  by 


Google 


Eeports.]  October  Term,  1891.  27 


BiLLUPS  V.  The  State.  1 88    27| 

1117    asl 

Under  section  4451  of  the  code,  an  indictment  will  lie  for  forging  an 
instrument  in  the  following  terms:  "Atlanta,  Ga.,  May  9th, 
1891.  Mr.  Williams :  I  will  keep  back  two  dollars  a  week  from 
Bob's  wages  until  the  debt  that  he  owes  you  is  paid.  I  will  be 
responsible  for  the  two  dollars  as  long  as  he  works  for  me. 
Resptly.,  Henry  Akens  ";  the  charge  being  that  the  act  of  forgery 
was  done  to  defraud  said  Akens.  This  writing  might  have  de- 
frauded, or  been  used  to  defraud,  Akens,  and  was  therefore  a  sub- 
ject-matter of  forgery.  Travis  v.  The  8taU,  83  Qa,  372. 
November  2, 189L  Judgment  affirmed. 

Criminal  law.  Forgery.  Before  Judge  Richard  H. 
Clark.    Pulton  superior  court.     March  term,  1891. 

On  an  indictment  for  forgery  the  jury  found  the  de- 
fendant guilty,  and  he  moved  in  arrest  of  judgment  on 
the  ground  that  the  instrument  alleged  to  have  been 
forged  (see  the  head-note)  was  not  calculated  to  deceive 
or  defraud  any  one ;  it  was  not  an  unconditional  promise 
to  pay  money  or  other  thing  of  value  ;  the  labor  or  work 
by  defendant  was  of  the  essence  of  the  order ;  the  writ- 
ing, if  it  showed  anything,  showed  that  Akens  only 
agreed  to  pay  the  debt  of  another  upon  certain  condi- 
tions, and  nothing  in  the  face  of  the  writing  or  indict- 
ment showed  that  the  conditions  had  been  complied 
with ;  and  nothing  appeared  on  the  face  of  the  writing 
showing  that,  if  true  and  properly  published,  the  party 
purporting  to  have  executed  it  would  have  been  bound, 
and  no  liability  was  created  on  its  face.  The  motion  was 
overruled. 

F.  R.  &  J.  G.  Walker  and  J.  T.  Spbnce,  for  plaintiff 
in  error,  cited  72  Ga.  28;  24  Ga.  287 ;  62  Ga.  299;  51 
Ga.  535  ;  79  Ga.  344 ;  Whar  Cr.  L.  §§661,  680,  686, 687, 
696  ;  Whar.  Cr.  PI.  &  Pr.  §§759,  765,  notes. 

C.  D.  Hill,  solicitor-general,  contra,  cited  Code,  §§4442, 
4451;  11  Ga.  92;  59  Ga.  784;  62  Ga,  299,  301;  m 
Ga.  58. 
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The  Georgia  Railroad  &  Banking  Co.  i\  Baker  et  al. 

1.  The  charge  complained  of  in  this  case  was  no  express  instruction 
to  allow  damage  on  account  of  depreciation  of  rental  value  as  to 
the  other  property  generally,  and  also  for  rent  of  the  part  of  the 
alley  occupied  by  the  embankment ;  and  the  amount  of  the  verdict 
not  appearing  in  the  record,  there  is  no  presumption  that  the  jury 
allowed  such  double  damages. 

2.  The  evidence  warranted  a  recovery.  Judgment  affirmed, 
November  2, 189L 

Damages.  Charge  of  court.  Before  Judge  Marshall 
J.  Clarke.     Fulton  superior  court.     March  term,  1891. 

Baker  et  al.  sued  the  railroad  company  for  damages 
alleged  to  have  been  sustained  by  the  building  by  the 
defendant  of  an  embankment  which  projected  twelve 
feet  over  upon  their  land  (a  lot  m  the  city  of  Atlanta 
fronting  for  one  hundred  feet  the  right  of  way  of  the 
railroad  company,  and  running  back  two  hundred  feet), 
and  by  defendant's  wrongfully  causing  water  collected 
upon  its  premises  to  empty  upon  this  lot.  There  was  a 
verdict  for  the  plaintiff,  but  the  amount  of  it  does  not 
appear.  Defendant's  motion  for  a  new  trial  was  over- 
ruled. Among  the  grounds  of  the  motion  were  that  the 
verdict  was  contrary  to  law  and  evidence,  that  the  dam- 
ages found  were  excessive,  and  because  the  court  erred 
in  charging:  "The  plaintiff  says  that  he  has  been  dam- 
aged in  two  particulars :  one  is  that  he  has  been  de- 
prived, by  the  embankment  in  question,  of  the  rental 
value  of  so  much  of  the  ground  as  it  covers  ;  the  other 
is  that,  as  the  plaintiff  says,  the  taking  of  this  ground 
for  the  defendant's  use  and  the  making  of  a  ditch  by  the 
surface  waters  has  rendered  the  other  part  of  his  lot  less 
valuable  for  rental  purposes,  and  in  this  way  has  dimin- 
ished his  income  from  the  property.  Now  you  gentle- 
men will  look  carefully  into  the  evidence  in  regard  to 
these  matters  and  make  a  verdict  in  accordance  with  the 
result  which  you  reach."     The  error  specified  was,  that 
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this  charge  Bubmitted  the  case  to  the  jury  on  the  theory 
that  plaintife  could  recover  damages  on  the  same  piece 
of  ground  on  account  of  being  deprived  of  use  of  it  in 
both  of  two  ways,  each  incompatible  with  the  other, 
when,  under  the  evidence,  he  could  recover  for  only  one 
of  the  usee  of  which  he  had  been  deprived. 

J.  B.  Gumming,  Hii^lyer  &  Brother  and  Bryan  Cum- 
MINO,  for  plaintiff  in  error,  cited  3  Suth.  Dam.  416-420 ; 
34  Iowa,  568  ;  47  Ga.  260. 

E.  W.  Martin,  contra,  cited  53  Ga.  186 ;  Const.  1877. 


Fowler  v.  The  Gate  City  National  Bank. 

L  Where  the  drawee  of  a  bill  of  exchange  writes  his  name  across  the 
face  of  the  bill,  the  statute  requiring  acceptance  to  be  in  writing  is 
complied  with,  the  legal  significance  of  such  an  act  being  that  the 
bill  is  thereby  accepted. 

2.  The  indorsee  of  a  bill  of  exchange,  in  the  absence  of  any  notice  on 
the  subject,  is  entitled  to  treat  the  acceptor  as  the  real  debtor, 
and  is  under  no  duty  to  such  acceptor  to  retain,  or  render  avail- 
able, collateral  securities  for  the  payment  of  the  bill  received 
from  the  payee  and  indorser  thereof. 

3.  A  plea  of  non  est  factum  must  be  sworn  to,  and  generally  the  affidar 
vit  must  bo  made  by  the  defendant  and  not  by  an  agent.  The 
exception,  if  any,  is  stated  in  {3449  of  the  code. 

4.  A  plea  which  neither  admits  nor  denies  that  the  plaintifif  herself, 
or  any  one  as  her  agent,  accepted  the  bill  sued  on,  but  sets  up 
merely  that  the  acceptance  is  not  binding  on  her  for  the  reason 
that  said  act  was  not  in  her  legitimate  business  or  for  her  benefit, 
but  for  the  benefit  of  a  third  party  and  without  authority,  consent 
or  ratification  on  her  part,  is  insufficient.  JudgmerU  affirmed, 
NoTember  %  ISDl. 

Drafts.  Acceptance.  Indorsement.  Pleadings.  Be- 
fore Judge  Marshall  J.  Clarke.  Fulton  superior  court. 
March  term,  1891. 

The  Gate  City  National  Bank  sued  the  ToUeson  Com- 
mission Company  as  drawer  and  indorser,  May  E. 
Fowler  doing  business  under  the  name  and  style  of 
Fowler  &  Company,  and  E.  L.  Fowler,  as  acceptors  of 
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certain  drafts  or  bills.  Mrs.  Fowler  pleaded  the  general 
issue,  and  a  special  plea  denying  that  she  composed  the 
firm  of  Fowler  &  Company.  On  the  trial  she  offered  the 
following  plea  :  "  If  the  jury  should  believe  that  the  firm 
of  Fowler  &  Co.  was  composed  of  this  defendant,  and 
and  that  E.  L.  Fowler  was  her  agent,  then  in  that  event 
she  says  that  the  writing  of  the  name  of  Fowler  &  Co. 
on  the  face  of  said  drafts  or  bills  by  said  E.  L.  Fowler 
is  not  binding  on  her,  for  the  reason  that  said  act  was 
not  in  the  legitimate  business  of  this  defendant,  nor  was 
it  for  her  benefit  but  for  the  benefit  of  a  third  party,  and 
was  without  authority,  consent  or  ratification  on  her 
part.  For  further  plea  this  defendant  says  that  the 
drafts  or  bills  sued  on  were  secured  by  bills  of  lading 
representing  cars  of  grain,  flour  and  other  stuff  turned 
over  to  plaintiff  by  J.  R.  ToUeson  representing  the 
Tolleson  Commission  Company,  as  this  defendant  is  in- 
formed, and  if  the  plaintiff*  redelivered  them  to  Tolleson 
and  he  realized  the  money  on  the  same,  and  it  was  not 
applied  to  these  drafts,  such  conduct  on  the  part  of  the 
plaintiff  would  discharge  this  defendant,  she  not  con- 
senting to  the  same ;  and  if  the  same  is  still  in  the  pos- 
session of  plaintiff,  the  railroad  companies  issuing  the 
same  are  liable  to  plaintiff  on  said  bills  of  lading,  and 
before  this  defendant  could  be  held  liable  to  plaintiff 
said  bills  of  lading  should  be  brought  into  court  and 
tendered  this  defendant,  as  in  law,  if  liable,  she  has  a 
lien  on  the  same." 

This  plea  having  been  stricken  for  insufficiency,  she 
offered  the  following  plea  :  "  Now  comes  defendant  by 
her  attorney,  and  withdraws  the  plea  filed  on  the  15th 
day  of  June,  1888,  to  wit,  the  special  plea,  and  says  the 
business  being  conducted  at  the  time  she  was  sued  was 
a  grocery  business,  that  her  husband  was  conducting  the 
same  and  the  style  of  the  firm  was  Fowler  &  Co. ;  that, 
acting  as  her  agent,  he  wrote  the  name  of  Fowler  &  Co. 
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on  said  drafts  or  bills,  and  the  same  was  in  no  wise  con- 
nected with  the  business  of  Fowler  &  Co.,  nor  was  any 
part  of  said  money  paid  by  plaintiffs  on  said  drafts  re- 
ceived by  this  defendant  or  her  agent,  E.  L.  Fowler ; 
that  said  act  was  without  authority  or  consent  on  her 
part,  nor  did  she  know  of  it  till  long  after  said  drafts 
were  signed,  nor  has  she  in  anyway  ratified  said  act; 
that  if  anybody  is  liable  to  plaintiffs  on  said  drafts,  it  is 
her  agent,  E.  L.  Fowler,  and  not  this  defendant."  This 
plea  was  sworn  to  by  E.  L.  Fowler  "agent  for  Mary 
Fowler." 

Upon  the  striking  of  this  plea  for  insufficiency  and  as 
not  properly  sworn  to,  she  offered  the  following  plea : 
"Xow  comes  the  defendant  May  E.  Fowler,  and  by 
leave  of  the  court  amends  her  plea,  and  says  that  if  the 
name  of  Fowler  &  Co.  written  across  the  face  of  the 
drafts  or  bills  sued  on  is  construed  to  be  an  acceptance, 
that  it  was  an  accommodation  acceptance,  that  she  got 
no  part  of  said  money,  and  the  same  was  applied  by 
plaintiff  to  the  credit  of  the  ToUeson  Commission 
Company  which  was  then  dealing  with  plaintiff.  De- 
fendant further  says  that  the  bills  of  lading  attached 
to  said  drafts  were  turned  over  to  plaintiff  by  defendant, 
the  ToUeson  Commission  Co.,  and  if  proper  diligence 
had  been  used  on  part  of  plaintiff,  the  property  repre- 
sented by  said  bills  of  lading  would  have  more  than 
cancelled  said  drafts,  and  if  plaintiff  allowed  the  same  to 
remain  in  the  custody  of  the  ToUeson  Commission  Co., 
it  was  without  her  knowledge  or  consent,  that  said  con- 
duct increased  her  risk,  and  she  is  thereby  discharged 
from  any  liability  on  said  drafts  or  bills."  This  plea  also 
was  stricken  on  the  ground  that  it  set  up  no  legal 
defence. 

The  drafts  were  then  tendered  in  evidence  and  objected 
to  by  Mrs.  Fowler,  on  the  ground  that  she  was  sued  as 
acceptor,  and  writing  the  name  on  the  face  of  a  draft, 


Digitized  by  VjOOQIC 


32  Powell  r.  The  State.  [88  Ga. 

without  more,  did  not  constitute  an  acceptance  under 
section  1950  of  the  code.  This  objection  was  overruled 
and  the  drafts  admitted.  They  were  drawn  by  the 
ToUeson  Commission  Company,  payable  to  the  order  of 
that  company,  upon  Fowler  &  Company,  and  written 
across  their  face  was  the  name  "Fowler  &  Co."  The  plea 
of  the  general  issue  was  then  withdrawn,  and  the  plain- 
tiff was  allowed  to  take  judgment  against  Mrs.  Fowler, 
having  dismissed  as  to  the  Tolleson  Commission  Com- 
pany and  E.  L.  Fowler,  to  which  judgment,  and  to  the 
rulings  above  stated  Mrs.  Fowler  excepted. 

R.  J.  Jordan,  for  plaintiff  in  error,  cited  Code,  §§1783, 
1950  par.  8 ;  43  Ga.  587 ;  54  Ga.  31 ;  55  Ga.  75,  229 ; 
56  Ga.  510 ;  59  Ga.  254 ;  81  Ga.  756  ;  83  Ga.  358 ;  Mech. 
Ag.  §§392-3,  605;  Dan.  Neg.  Inst.  §497;  62  Am.  D. 
648 ;  Code  of  Ala.  §1766;  Rand.  Com.  P.  605. 

Calhoun,  King  &  Spalding,  contra^  cited  Code,  §2785 ; 
Id.  p.  1348,  rule  24;  79  Ga.  222;  66  Ga.  654;  60 
Ga.  90. 


88     32 
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122    591 I 

ifi26  19»  \^  Aji  indictment  for  larceny  from  the  person  which  charges  that 

the  defendant  "did  wrongfully  and  fraudulently  and  privately 
take  from  the  person  of  one  C.  A.  Dun  woody,  Jr.,  and  without  the 
knowledge  of  the  said  Dunwoody,  with  intent  to  steal  the  same, 
one  watch  and  chain  of  the  value  of  seventy-five  dollars,  and  the 
property  of  the  said  Dunwoody,"  is  sufficiently  specific  in  the  de- 
scription of  the  property  stolen.  Williams  v.  State,  25  Ind.  150 ; 
2  Bishop's  Crim.  Procedure,  §700;  Sanders  \.  State,  86  Ga.  717. 
2.  Where  the  indictment  charges  that  the  property  stolen  from  the 
person  was  of  the  value  of  seventy-five  dollars,  and  the  jury  re- 
turn a  general  verdict  of  guilty,  the  conviction,  under  section  4411 
of  the  code,  is  one  of  felony  and  not  of  misdemeanor;  and  there 
being  no  evidence  of  the  value  of  the  property,  the  accused  is  en- 
titled to  a  new  trial.  Judgment  reversed. 
November  2, 1891. 
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Criiuiual  law.  Indictment.  Verdict.  Before  Judge 
Richard  H.  Clark.  Fulton  superior  court.  March 
term,  1891. 

Powell  excepted  to  the  overruling  of  his  demurrer  to 
the  indictment  (as  to  which  see  the  first  head-note),  and 
to  the  overruling  of  his  motion  fpr  a  new  trial,  one 
ground  of  which  motion  was  that  the  State  failed  to 
prove  any  value  of  the  watch  in  question,  and  while  it 
was  admitted  in  evidence  without  objection,  the  jury  did 
not  handle  it,  nor  did  defendant's  counsel  know  it  was 
not  in  their  hands  until  after  verdict.  It  had  the  ap- 
pearance of  gold,  was  in  full  view  of  the  jury  during  the 
trial,  and  no  question  was  made  that  it  was  not  as  it  ap- 
peared or  as  to  any  defect  in  it.  After  the  rendition  of 
the  verdict,  the  question  arising  whether  the  punishment 
should  be  as  for  a  felony  or  a  misdemeanor,  the  solicitor- 
general  stated  that  he  intended  it  as  a  misdemeanor,  as 
he  knew  a  second-hand  watch  that  cost  $75  was  not 
worth  as  much  as  $50,  and  so  considered  it  during  the 
trial.  The  court  treated  the  conviction  as  for  a  misde- 
meanor. 

R.  J.  Jordan,  for  plaintiff  in  error,  cited  55  Ga,  224. 

C.  D.  Hill,  solicitor-general,  contra^  cited  13  Ark.  66 ; 
2  Whar.  Cr.  L.  §1839 ';  69  Ga.  738 ;  55  Ga.  222  ;  2  Bish. 
Cr.  Pro.  702 ;  Code,  §4410. 


Livingston  v,  Wright  &  Hilly. 

Where  the  claimant  admits  that  he  paid  to  the  defendant  a  con- 
siderable amount  on  purchasing  the  land  in  question  from  a  third 
person  who  had  purchased  it  at  a  tax  sale,  it  was  not  error  for  the 
court  to  charge  the  jury  that  if  they  believed  from  the  evidence 
that  the  defendant,  for  the  purpose  of  defrauding  his  creditors, 
suffered  the  property  to  go  to  sale  for  taxes,  and  that  the  pur- 
chaser at  that  sale  at  the  time  he  received  his  deed  either  knew 
of  this  fraudulent  purpose  or  had  grounds  for  reasonable  suspicion 
that  it  existed,  and  if  they  further  believed  that  when  the  deed 
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from  such  purchase  to  the  claimant  was  executed  the  claimant 
also  knew  of  such  fraudulent  purpose  on  the  part  of  the  defendant 
or  had  grounds  for  reasonable  suspicion,  the  jury  ought  to  find 
that  the  tax  title  is  void  as  agsdnst  the  plaintiffs  in  fi.fa.,  (these 
plaintiffs  being  mortgagees  of  the  property  by  a  mortgage  executed 
prior  to  the  tax  sale,  and  the^./rt.  being  founded  on  the  judgment 
of  foreclosure.) 
2.  The  evidence  warranted  the  verdict.  Judgment  affiinned, 

November  2, 1891. 

Fraud.  Tax-title.  Debtor  and  creditor.  Before  Judge 
Marshall  J.  Clarke.  Fulton  superior  court.  March 
term,  1891.    ^ 

Claim  by  Livingston  was  interposed  to  the  levy  of  a 
mortgage  fi.  fa.  in  favor  of  Wright  &  Hilly  against 
Harper  on  realty  covered  by  the  mortgage.  The  prop- 
erty was  found  subject,  and  a  motion  for  a  new  trial  on 
the  general  grounds,  and  for  error  in  the  charge  stated 
in  the  first  head-note,  was  overruled.  The  property  was 
sold  for  taxes  of  Harper  after  the  execution  of  the  mort- 
gage, and  was  purchased  by  Owens,  who  received  a  deed 
thereto  and  subsequently  made  a  deed  to  the  claimant. 

Blalock  &  BiRNBY,  for  plaintiff  in  error,  cited  Code, 
§§1973,  2640  ;  69  Ga.  194,  715  ;  81  Ga.  86  ;  42  Ga.  250 ; 
67  Cfa.  534;  55  Ga.  145,  497;  52  Ga.  596;  8  Ga.  274; 
77  Ga.  605  ;  57  Ga.  172  ;  44  Ga.  28;  87  Ga.  303 ;  8  Am. 
&  Eng.  Enc.  L.  853,  861,  781. 

Mayson  &  Hill,  contra^  cited  50  Ga.  418  ;  31  Ga.  700 ; 
81  Ga.  340 ;  31  Ga.  700 ;  77  Ga.  772. 


Houston  v.  Culver,  Reynolds  &  Company. 

The  action  heing  for  employing  an  incompetent  superintendent,  and 
for  negligence  on  the  part  of  the  superintendent  in  directing  a 
hole  to  be  drilled  for  blasting  where  a  charge  blast  was  already 
in,  and  there  being  no  evidence  either  of  the  incompetency  of 
the  superintendent  or  thAt,  if  competent,  he  could  by  the  use  of 
proper  diligence  have  known  that  the  previous  charge  had  not 
been  exploded,  the  judgment  of  nonsuit  was  correct. 
November  10,  189L 
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Negligence.  Master  and  servant.  Nonsuit.  Before 
Judge  Van  Epps.  City  court  of  Atlanta.  March  term, 
1891. 

Houston  sued  Culver,  Reynolds  &  Company  for  dam- 
ages from  personal  injuries  which  he  alleged  he  received 
while  working  at  a  rock  quarry  conducted  by  them. 
At  the  close  of  the  testimony  for  plaintiff  the  court 
granted  a  nonsuit,  upon  the  ground  that  Peter  Hill 
(whose  connection  with  the  matter  will  hereafter  appear) 
and  plaintiff  were  fellow-servants,  and  defendants  were 
not  liable  for  the  negligence  of  Peter  Hill ;  to  which 
decision  plaintiff  excepted. 

The  testimony  for  plaintiff,  so  far  as  material,  was  to 
the  following  effect :  He  had  been  working  at  a  rock 
quarry  about  ten  days.  Peter  Hill  was  in  charge  of 
the  quarry,  and  employed  and  discharged  the  hands* 
Some  of  the  hands  were  drilling  holes,  some  blasting 
and  some  hauling  rocks.  Peter  Hill  had  control  of  all 
these  men  and  directed  when  and  where  and  how  they 
should  work.  He  fixed  the  pay  of  the  men  who  worked 
there.  On  the  day  when  plaintiff  was  injured.  Hill 
directed  him  and  the  men  who  worked  with  him  to 
drill  a  hole  at  a  certain  point,  indicating  the  place. 
Plaintiff  cleared  away  the  rubbish,  consisting  of  dirt 
and  loose  rock,  and  found  a  hole  very  near  the  place 
where  Hill  had  directed  him  to  drill  the  hole.  Plaintiff 
had  heard  that  a  hole  ought  not  to  be  drilled  near  an 
old  hole  and  told  Hill  about  the  hole,  and  he  directed 
plaintiff  to  drill  in  the  old  hole.  They  commenced  drill- 
ing, plaintiff'  holding  the  drill  and  another  man  striking. 
Plaintiff  was  on  his  knees  holding  the  drill  close  to  the 
mouth  of  the  hole,  which  was  about  two  and  a  half 
feet  deep  when  they  commenced  to  drill.  When  they 
had  got  down  to  about  three  and  a  half  feet  from  the 
top,  there  was  an  explosion  which  hurt  plaintiff*  very 
badly.     Culver,  one  of  the  firm,  used  to  come  to  the 
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quarry  two  or  three  times  a  week  and  talk  with  Hill  and 
give  directions  about  the  work,  and  another  of  the  de- 
fendant firm  used  to  pay  off  the  hands  Saturday  even- 
ings at  the  house  of  the  third  member  of  the  firm. 
Plaintiff  had  worked  in  the  quarry  before,  but  not 
where  dynamite  was  used ;  he  knew  nothing  about  dy- 
namite, and  relied  upon  the  knowledge  of  Hill  in  work- 
ing with  it ;  did  not  know  there  was  any  dynamite  in 
the  hole.  Three  holes  had  been  drilled  and  charged 
with  powder  and  dynamite  and  the  fuse  lit  to  fire  them 
off,  but  only  two  explosions  were  heard  by  a  witness 
who  testified  as  to  this  point,  and  Hill  was  told  that  it  was 
thought  all  three  had  not  fired.  Hill  said  the  dynamite 
had  gone  out  at  the  bottom  through  the  crevices  in  tte 
rock.  The  witness  did  not  think  so  because  he  heard 
only  two  explosions  and  could  see  no  sign  of  the  powder 
having  blackened  the  rock  at  the  bottom  of  the  ledge, 
which  he  thought  would  have  been  there  if  the  powder 
had  gone  out  that  way ;  but  the  witness  yielded  his 
opinion  as  he  thought  Hill  knew  more  about  it  than 
he  did.  Hill  then  ordered  that  hole,  which  was  full  at 
the  top,  rimmed  out  about  three  feet  and  a  second  bot- 
tom put  in  above  the  point  where  the  crevices  would 
be.  He  then  charged  this  hole  again  and  fired  it,  and 
it  did  not  break  up  the  rock  from  the  bottom  but  simply 
around  the  top,  which  was  the  condition  of  the  hole 
when  plaintiff  commenced  to  drill  in  it.  The  explosion 
which  injured  plaintiff  was  of  the  dynamite  below  the 
second  bottom  which  had  never  exploded.  Culver  dis- 
charged Hill  when  •  plaintiff  was  injured,  and  he  has 
never  worked  there  since  until  about  a  week  before  the 
trial. 

Calhoun.  King  &  Spalding  and  J.  T.  Pendleton,  for 
plaintiff*. 

If.  J.  &  T.  A.  Hammond,  for  defendants. 
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Lumpkin,  Justice. 

The  declaration  charges  the  defendants  and  their 
foreman  with  being  negligent.  The  alleged  negligence  of 
Hill,  the  foreman  or  boss,  consisted  in  removing  the  cap 
from  the  dynamite  cartridge,  thereby  rendering  it  less 
liable  to  explode ;  "in  recharging  said  hole  and  putting 
the  charge  below  the  said  recharge  and  thus  endeavor- 
ing to  fire  off  said  dynamite" ;  in  not  knowing  that  the 
charge  of  dynamite  in  the  old  hole  had  not  been  ex- 
ploded ;  and  in  ordering  the  plaintiff  to  drill  in  said  hole. 
The  alleged  negligence  of  the  defendants  consisted  in 
knowingly  employing  an  unskilled  and  incompetent 
foreman,  and  holding  him  out  to  the  plaintiff  as  compe- 
tent to  direct  the  work  of  blasting. 

From  an  examination  of  the  evidence,  the  substance 
of  which  appears  in  the  report,  it  will  be  seen  that  there 
is  no  proof  that  the  cap  was  removed  from  the  dynamite 
cartridge,  or  that  this  was  an  unusual  or  improper  act 
in  the  operation  of  blasting,  ilfor  is  it  shown  that  the 
method  adopted  on  the  second  attempt  to  fire  the  un- 
exploded  dynamite,  by  putting  in  a  "second  bottom," 
charging  the  hole  with  powder  and  firing  it,  was  not 
proper  or  would  not  ordinarily  accomplish  the  desired 
result.  Nor  does  it  appear  that  Hill  neglected  any  pre- 
cautionary measure  to  ascertain  whether  the  second  effort 
to  explode  the  dynamite  had  succeeded,  or  how  by  the 
use  of  proper  diligence  he  could  have  known  that  fact. 
Consequently,  to  order  the  plaintiff  to  drill  in  the  old 
hole  was  not  shown  to  be  an  act  of  negligence. 

As  to  the  alleged  negligeilce  of  the  defendants  in 
knowingly  employing  an  incompetent  foreman,  there  is 
not  a  particle  of  proof  of  Hill's  incompetency,  or  of 
knowledge  thereof  on  the  part  of  the  defendants.  Such 
incompetency  could  not  be  inferred  from  his  conduct  in 
this  transaction,  because,  as  shown  above,  it  was  not 
proved  to  be  in  any  respect  negligent. 
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The  evidence  only  shows  that  the  plaintiff  suffered  a 
misfortune  incident  to  the  dangerous  class  of  work  in 
which  he  engaged.  ITo  one  seems  to  have  suspected  that 
the  dynamite  was  still  unexploded  at  the  time  when  the 
plaintiff  was  ordered  to  drill.  Hill  and  Holden  differed 
in  opinion  as  to  whether  the  first  firing  had  sent  off  the 
dynamite;  but  after  the  explosion  of  the  second  charge 
of  powder  in  the  same  hole,  there  appears  no  reason  why 
either  should  think  that  the  dynamite  still  lay  there  un- 
exploded, not  having  "gone  out  at  the  bottom  through 
the  crevices  or  fissures  in  the  rock,"  as  Hill  believed  it 
had  done  on  the  first  explosion.  The  plaintiff,  as  he 
alleges  in  his  declaration,  objected  to  drilling  near  the 
old  hole,  not  because  of  any  possible  danger  there,  but 
because  he  "had  been  informed  that  a  hole  drilled  too 
near  to  another  hole  that  had  been  previously  blasted 
was  liable  to  be  defective  for  the  purpose  of  the  blasting 
by  reason  of  fissures  liable  to  be  made  by  the  prior 
blasting  in  the  rock." 

There  being  no  evidence  of  negligence  on  the  part 
either  of  the  foreman  or  of  the  defendants,  the  judgment 
of  nonsuit  was  proper.  The  court  below  rested  its 
judgment  on  the  ground  that  the  plaintiff  and  Hill  were 
fellow-servants,  and  the  defendants  were  not  liable  for 
the  negligence  of  Hill.  The  plaintiff  contends  that  Hill 
was  the  defendants'  "general  superintendent,"  standing 
in  their  place  and  representing  them.  The  declaration 
calls  him  by  the  less  pretentious  designations  of  "fore- 
man" and  "boss,"  and  it  is  not  clear  from  the  evidence 
that  he  was  anything  more  at  the  time  of  the  injury.  It 
may  be  that  the  court  rightly  granted  the  nonsuit  for 
the  reason  above  stated.  Whether  this  is  true  or  not, 
on  the  evidence  adduced  by  the  plaintiff  there  could  be 
no  recovery.  Judgment  affirmed. 
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The  Richmond  and  Danville  Railroad  Co.  v.  Kerler. 

1.  The  admissions  contaiiied  in  a  letter  are  to  be  scanned  with  care 
if  they  are  susceptible  of  more  than  one  construction,  and  if,  in 
order  to  discover  their  true  meaning,  attention  should  be  directed 
to  the  precise  terms  employed  by  the  writer. 

2.  The  evidence  warranted  the  verdict. 
Ncnrember  10,  1S9L 

Damages.  Admissions.  Before  Judge  Van  Epps. 
City  court  of  Atlanta.     March  term,  1891. 

Reported  in  the  decision. 

Jackson  &  Jackson,  for  plaintiff'  in  error. 
W.  T.  Moyers,  by  brief,  contra. 

Simmons,  Justice. 

The  plaintiff  sued  the  railroad  company  for  $500,  on 
account  of  damages  to  certain  furniture  shipped  over  its 
line,  and  obtained  a  verdict  for  $225.  On  the  trial  the 
defendant  introduced  in  evidence,  as  an  admission  of  the 
plaintiff  as  to  the  amount  of  damage,  his  letter  to  an 
agent  of  the  defendant,  setting  forth  his  claim,  in  which 
he  said,  "$100  will  not  do  more  than  cover  the  loss,  and 
I  hereby  make  claim  for  this  amount."  In  regard  to 
this  testimony  the  court  charged  the  jury  as  follows : 
"  Admissions  are  to  be  scanned  with  care.  If  it  appear 
to  your  satisfaction  that  the  plaintiff  made  the  statement 
or  declaration  which  is  contained  in  a  letter  introduced 
in  evidence,  you  are  to  scan  the  same  with  care,  giving 
to  it  such  weight  as  you  deem  proper,  taking  into  con- 
sideration the  words  and  the  circumstances  under  which 
they  were  written  and  all  the  facts  and  surrounding  cir- 
cumstances."    This  charge  is  excepted  to  as  error. 

We  find  no  error  in  the  instruction  complained  of. 
The  general  rule  was  correctly  stated  by  the  court.  The 
language  of  the  code  is  that  "all  admissions  should  be 
scanned  with  care"  (§3792).     Where  more  than  one  con- 
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Btruction  of  the  statement  is  possible,  this  rule  is  es- 
pecially applicable,  and  the  jury  should  carefully  consider 
the  language  used,  and  such  facts  and  circumstances  as 
may  explain  its  true  intent  and  meaning.  Even  if  this 
were  in  terms  a  statement  that  $100  would  cover  the 
damage,  it  would  not  preclude  the  party  making  it  from 
showing  that  he  was  mistaken,  or  anything  else  affecting 
its  weight  as  an  admission.  The  statement  that  "$100 
will  not  do  more  than  cover  the  loss,  and  I  hereby  make 
claim  for  that  amount,"  is  not  necessarily  an  admission 
that  $100  would  cover  the  loss,  even  though  such  might 
be  a  reasonable  construction.  According  to  the  testi- 
mony of  the  plaintiff,  his  damage  was  much  greater  than 
that  amount,  but  his  purpose  in  writing  the  letter  was 
to  fix  upon  that  sum  as  an  amount  he  would  be  willing 
to  accept  rather  than  be  put  to  the  difficulty,  expense 
and  delay  of  collecting  his  claim  at  law.  The  uncontra- 
dicted evidence,  outside  of  this  letter,  was  that  the  dam- 
age amounted  to  from  $350  to  $400.  Under  the  evidence 
the  charge  of  the  court  was  proper,  and  the  verdict 
should  stand.  See  Stewart  v.  DeLoach  ^  Bro.,  86  Ga. 
729.  Judgment  affirmed. 


Conway  v.  Grant. 

One  who,  in  a  city,  enters  the  backyard  of  another  through  an  open 
gate  on  lawful  business  and  is  bitten  by  ferocious  dogs  running 
loose  in  the  yard,  of  which  he  has  no  notice,  has  a  right  of  action 
against  the  owner  if  the  latter  knew  that  the  dogs  were  accustomed 
to  bite  and  nevertheless  permitted  them  to  run  loose  in  such 
yard  with  the  gate  of  the  same  standing  open. 
November  10,  189L 

Damages.     Torts.    Before  Judge  Van    Epps.     City 
court  of  Atlanta.     March  term,  1891 
Reported  in  the  decision.  ' 

John  A.  Wimpy,  by  brief,  for  plaintiflfl 
John  T.  Glenn,  by  brief,  for  defendant. 
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Bleckley,  Chief  Justice. 

The  ferocious  character  of  the  dogs  and  the  knowledge 
of  the  owner  are  sufficiently  alleged.  The  only  matter 
of  controversy  is  touching  the  fault  of  the  plaintiff  in  ex- 
posing himself  to  attack  by  entering  the  premises  of  the 
defendant  where  the  dogs  were  kept.  There  was  an 
open  gate  in  rear  of  the  premises,  and  the  plaintiff,  ac- 
cording to  his  declaration,  was  on  lawful  business.  Be- 
ing in  search  of  employment  as  a  carpenter,  and  seeing 
indications  that  such  work  was  probably  carried  on  in  a 
certain  house,  he  entered  the  premises  for  the  purpose 
of  making  engagement  or  to  work,  having  no  notice  -or 
knowledge  of  the  dogs.  In  this  way  he  became  exposed 
and  was  bitten.  We  think  a  cause  of  action  is  sub- 
stantially set  forth.  The  code,  §2964,  declares:  "A 
person  who  owns  or  keeps  a  vicious  or  dangerous  animal 
of  any  kind,  and  by  the  careless  management  of  the  same, 
or  by  allowing  the  same  to  go  at  liberty,  another  with- 
out fault  on  his  part  is  injured  thereby,  such  owner  or 
keeper  shall  be  liable  in  damages  for  such  injury."  Tjje  "^ 
fault  here  referred  to  is  not  that  of  being  a  trespass^pr, 
but  that  of  being  in  some  way  instrumental  in  provok- 
ing or  bringing  on  the  attack  complained  of.  "  It  must 
at  the  same  time  be  understood  that  the  right  of  redress 
of  the  injured  person  will  be  defeated  if  the  injury  was 
caused  by  his  own  fault.  A  person  who  irritates  an 
animal,  and  is  bitten  or  kicked  in  turn,  is  deemed  in  law 
to  have  consented  to  the  damage  sustained,  and  cannot 
recover.  But  if  the  fault  of  the  injured  party  had  no 
necessary  or  natural  and  usual  connection  with  the  in- 
jury, operating  to  produce  the  injury  as  cause  produces 
effect,  the  owner  of  the  animal  will  be  liable.  For  ex- 
ample :  The  defendant  keeps  upon  his  premises  a  fero- 
cious dog,  and  the  plaintiff,  having  no  notice  that  such 
a  dog  is  there,  trespasses  in  the  daytime  upon  the  prem- 
ises, and  the  dog  rushes  upon  him  and  bites  him.     The 
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defendant  is  liable ;  since  it  is  not  the  necessary  or  nat- 
ural and  usual  consequence  of  a  person's  trespassing 
upon  a  man's  premises  by  day  that  he  should  be  attacked 
by  a  savage  dog."     Bigelow  on  Torts,  pp.  249,  250. 

Though  the  gate  was  open  and  the  plaintiff  was  on 
lawful  business,  it  may  be  that  he  had  no  strict  legal 
right  to  enter  the  premises  from  the  rear.  But  this 
would  be  no  justification  for  leaving  dangerous  dogs 
loose  on  the  premises  to  bite  him  or  others  that  might 
so  intrude.  Such  dangerous  means  of  defence  against 
mere  trespassers,  the  law  will  not  countenance.  As 
general  authorities  on  the  subject,  see  Brock  v.  Cope- 
land,  1  Esp.  203 ;  Sarch  v.  Blackburn,  4  Car.  &  P.  297 ; 
Curtis  V.  Mills,  5  Id.  489 ;  Loomis  v.  Terry,  17  Wend. 
496,  31  Am.  Dec.  306 ;  Pierret  v.  Moller,  3  E.  D.  Smith, 
574 ;  Kelly  v.  Tilton,  3  Keyes  (42  K  T.),  263 ;  Sherfey 
V.  Bartley,  4  Sneed,  58,  67  Am.  Dec.  597 ;  Woolf  v. 
Chalker,  31  Conn.  121,  81  Am.  Dec.  175 ;  Lavarone  v. 
Mangianti,  41  Cal.  138,  10  Am.  Rep.  269;  notes  to 
Knowles  v.  Mulder  (Mich.),  16  Am.  St.  Rep.  627  ;  Cooley 
on  Torts,  *345 ;  Bishop,  Non-Contr.  Law,  §1235  et  seq.; 
1  Thomp.  JTegl.  p.  220,  §34;  MuUer  v.  McKesson,  73 
K  Y.  195,  29  Am.  Rep.  123 ;  Rider  v.  White,  65  K  T. 
54,  22  Am.  Rep.  600. 

It  will  be  observed  that  the  most  that  could  possibly 
be  said  against  the  plaintiff  is  that  he  trespassed  by  going 
upon  the  premises.  This  is  a  milder  fault  than  going 
there  to  commit  a  trespass.  If  his  purpose  had  been  to 
commit  a  crime,  the  dogs  would  have  been  properly  em- 
ployed in  resisting  him.  But  he  seems  to  have  had  a 
virtuous  and  worthy  object,  although  his  mode  of  exe- 
cuting it  was  doubtless  injudicious.  It  was  not  lawful 
to  bite  him  by  the  instrumentality  of  dogs  or  other  dan- 
gerous animals.  The  court  erred  in  dismissing  the 
action.  Judgment  reversed. 
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The  Atlanta  Glass  Company  v,  Noizet. 

1.  A  plea  which  alleges  no  special  damage  is  to  be  construed  as  one 
which  claims  general  damages  only;  and  where  such  a  plea  is  im- 
properly stricken,  but  the  defendant  is  nevertheless  allowed  the 
benefit  of  it  on  the  trial,  the  error  of  striking  it  is  not  cause  for  a^ 
new  trial. 

2.  Unless  it  affirmatively  appears  that  evidence  is  hearsay,  it  is  not 
to  be  excluded  as  such  where  it  is  of  a  nature  which  admits  of  its 
resting  on  the  personal  knowledge  of  the  witness. 
Noveaiberl0,1891. 

Damages.  Pleadings  and  practice.  Evidence.  Be- 
fore Judge  Marshall  J.  Clarke.  Fulton  superior  court. 
March  term,  1891. 

Reported  in  the  decision. 

Ebmunb  W.  Martin,  for  plaintiff  in  error. 
King  &  Anderson,  contra. 

Simmons,  Justice. 

Noizet  brought  his  action  against  the  Atlanta  Glass 
Company  "for  machinery  furnished  to  it,  and  work  and 
labor  done  in  making  said  machinery,  in  attaching  it  to 
the  premises  of  said  company,  and  in  repairing  other  ma- 
chinery at  the  works  of  the  company."  The  defendant 
filed  the  plea  of  the  general  issue,  and  several  special 
pleas,  denying  in  one  of  them  that  it  had  purchased  the 
machinery  sued  for,  or  authorized  any  one  else  to  pur- 
chase it,  and  alleging  that  the  plaintiff  and  one  Weyer 
colluded  together  for  the  purpose  of  defrauding  in 
the  matter;  that  he  and  Weyer  were  interested  as 
partners  in  making  the  machinery,  and  that  for 
the  purpose  of  defrauding  the  defendant,  Weyer,  who 
was  the  defendant's  superintendent  of  the  manufact- 
ure of  glass,  gave  the  orders  for  the  machinery  under 
the  pretence  that  it  was  needed  for  the  work  of  the 
defendant;  and  that  the  plaintiff  was  notified,  before 
the  machinery  was  furnished,  not  to  furnish  it,  and  that 
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Weyer  had  no  authority  to  order  it.  In  another  plea  it 
was  alleged  that  the  machinery  was  furnished  with  the 
implied  warranty  that  it  was  merchantable  and  reason- 
ably suited  to  the  use  intended,  and  that  the  plaintift' 
knew  of  no  latent  defects  undisclosed;  and  the  defend- 
ant averred  that,  on  the  contrary,  it  was  useless.  The 
4th  special  plea  was  as  follows:  "The  retorts  and  other 
things  specified  in  the  said  account,  by  reason  of  defects 
both  in  the  material  and  construction,  had  to  be  con- 
tinually changed,  which  caused  great  detention  in  the 
work  of  manufacturing  defendant's  glass,  owing  to 
which  defendant  is  damaged  in  the  sum  of  five  hundred 
dollars,  which  said  sum  defendant  recoups  for  its  dam- 
ages for  same  against  plaintiff."  Another  plea  alleges 
that  "the  items  in  said  account  which  is  the  considera- 
tion of  the  demand  sued  on,  were  useless  and  of  no  value 
for  the  purposes  intended,  and  that  the  said  considera- 
tion has  totally  failed." 

The  4th  plea  above  set  out  was  stricken  on  demurrer. 
The  plaintiff  had  a  verdict,  and  the  defendant  moved 
for  a  new  trial;  the  motion  was  overruled,  and  it 
excepted.  The  main  grounds  relied  on  for  reversal  of 
the  judgment  of  the  court  below  were  alleged  error  in 
striking  the  4th  plea  of  the  defendant  and  in  ruling  out 
certain  testimony  of  Pinson. 

1.  Treating  the  plea  in  question  as  a  special  plea  of 
recoupment,  the  court  would  have  been  right  in  strik- 
ing it,  if  there  had  been  a  special  demurrer  thereto,  and 
in  refusing  to  allow  the  defendant  to  introduce  any 
evidence  thereunder  tending  to  show  special  damages. 
A  plea  of  recoupment  is  a  cross-action  by  the  defendant 
against  the  plaintiff,  and  should  be  as  certain  and  defi- 
nite in  its  allegations  of  damage  as  the  allegations  in  a 
declaration  should  be.  It  should  set  out  in  detail  how 
and  when  the  damage  was  sustained.  Simply  saying 
that  the  machinery,  "  by  reason  of  defects  in  material 
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and  construction,  had  to  be  continually  changed,  which 
caused  great  detention  in  the  work  of  manufacturing 
defendant's  glass,  owing  to  which  defendant  was  dam- 
aged in  the  sum  of  $500,  which  said  sum  defendant  re- 
coups for  its  damages  for  same  against  plaintiff,"  is  not 
sufficient.  "  It  states  conclusions  and  not  facts  ;  it  deals 
with  generalities  and  not  in  particulars."  In  the 
case  of  McKleroy  v.  Sewell,  73  Ga.  657,  it  is  said,  "  To 
state  in  a  plea  of  set-off  that  an  overdose  of  ipecac  dam- 
aged a  man  $200,  without  stating  wherein  and  how,  is 
too  loose,  and  does  not  set  out  the  defence  plainly  and 
distinctly."  In  the  case  of  Kinard  v.  Sanford,  64  Ga, 
630,  it  is  said,  "  The  plea  of  set-off  being  a  cross-action 
brought  by  the  defendant  against  the  plaintiff,  it  should 
set  out  his  demand  as  fully  and  distinctly  as  though  he 
were  the  plaintiff" ;  and  it  was  further  held,  that  the 
plea  of  recoupment  was  not  sufficient,  the  contract  not 
being  sufficiently  set  out,  and  the  damages  claimed  ap- 
pearing to  be  contingent  and  speculative.  In  City  Fire 
Insurance  Co.  v.  Carrugi^  41  Ga.  672,  it  is  said,  "  Under 
our  system  of  sending  the  whole  case  to  the  jury  on  the 
declaration  and  pleas,  without  a  replication,  we  think  it 
best  that  the  pleas  should  go  somewhat  into  detail." 

(a)  Inasmuch  as  the  plea  contained  no  allegation  of 
special  damage,  but  only  an  allegation  of  general  dam- 
ages, and  there  being  no  special  demurrer  thereto,  it 
should  have  been  treated  and  considered  by  the  court 
as  a  plea  of  general  damages ;  and  we  are  inclined  to 
think  the  court  erred  in  striking  it.  But  while  the 
court  may  have  erred  in  this,  we  do  not  think  the  error 
was  a  material  one.  The  record  shows  that  the  defend- 
ant put  in  all  the  evidence  he  was  entitled  to  introduce 
under  this  kind  of  plea.  Where  a  plea  is  erroneously 
stricken  by  the  court  and  yet  the  defendant  is  allowed 
to  introduce  evidence  to  sustain  the  allegations  therein, 
the  striking  of  the  plea  is  not  reversible  error.     City 
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Fire  Insurance  Co.  v.  Carrugi^  supra.  The  jury  must 
have  considered  it,  because  the  verdicit  showed  that  they 
reduced  the  amount  claimed  by  the  plaintiff.  The  de- 
fendant was  allowed  to  show  all  the  damages  it  had  well 
pleaded  in  the  plea  which  had  been  stricken. 

That  part  of  the  testimony  of  Pinson,  set  out  in  the 
8th  ground  of  the  motion,  which  the  court  ruled  out 
after  the  plea  was  stricken,  and  which  related  to  profits 
and  loss  of  the  glass  company,  would  not  have  been 
admissible  even  if  the  demurrer  to  the  plea  had  not 
been  sustained.  There  was  nothing  in  the  plea  to  au- 
thorize that  kind  of  testimony. 

2.  The  plaintiff's  testimony  was  taken  by  interroga- 
tories, and  in  them  he  testified  that  he  was  employed 
by  Weyer  and  Dr.  Pinson ;  that  Weyer  received  orders 
from  Pinson  and  transmitted  them  to  Noizet  for  all  the 
articles  mentioned  between  numbers  two  and  three  in 
the  interrogatories ;  that  Weyer  was  the  glass  maker  of 
the  company,  and  was  the  only  man  that  knew  anything 
about  the  glass  factory  and  the  material  it  needed,  but 
delivered  orders  with  Dr.  Pinson's  assent,  for  material 
and  work  mentioned  in  exhibit  A.  This  testimony  was 
objected  to  because  the  answers  were  hearsay,  as  com- 
plained in  the  4th  and  5th  grounds  of  the  motion  for  a 
new  trial.  It  is  doubtful  whether  the  witness  was  tes- 
tifying from  hearsay  or  from  his  own  knowledge  when 
he  said  Weyer  received  orders  from  Pinson  and  deliv- 
ered orders  with  Pinson's  assent,  for  material,  etc.  He 
may  have  been  testifying  from  his  own  knowledge  of 
the  facts.  He  may  have  been  present  when  Weyer 
received  orders  from  Pinson,  and  may  have  heard  Pin- 
3on  assent  to  them.  Taking  the  whole  of  the  witness's 
testimony  together,  as  it  appears  in  this  record,  it 
would  seem  that  he  was  testifying  of  his  own  knowl- 
edge. However  that  may  be,  it  does  not  appear  to  us 
affirmatively  that  he  was  testifying  from  hearsay ;   and 
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unless  it  should  so  appear,  we  could  not  hold  that  the 
court  erred  in  allowing  the  testimony. 

3.  There  was  no  error  in  refusing  to  grant  the  mo- 
tion upon  the  other  grounds  taken  therein  and  not 
herein  mentioned.  Judgment  a  firmed. 


Underwood  v.  The  State. 

1.  The  prisoner's  statement,  if  true,  making  a  case  from  which  the 
jury  might  conclude  that  the  killing  was  necessary  in  self-defence, 
and  his  counsel  having  at  the  proper  time  requested  the  court  in 
writing  to  instruct  the  jury  that  if  they  believed  that  at  the  time 
of  the  killing  the  deceased  was  making  an  unjustifiable  assault 
upon  the  accused  with  a  deadly  weapon,  with  the  purpose  of  tak- 
ing his  life,  that  the  conduct  of  the  accused  was  solely  in  defence 
against  that  assault,  and  was  necessary  in  order  to  save  his  own 
life,  and  that  under  these  circumstances  and  for  this  purpose 
he  shot  and  killed  deceased,  he  would  not  be  guilty  and  the  jury 
should  so  find,  it  was  error,  according  to  Hay  den  v.  SlcUe,  69  Qa. 
732,  to  deny  such  request.  In  Darby  v.  StatCy  79  Ga.  64,  no  request 
for  any  instruction  based  on  the  prisoner's  statement  appeared. 

2.  Taking  into  consideration  all  the  rulings  of  the  court  so  far  as 
verified,  and  also  the  full  charge  given  to  the  jury,  it  was  not 
error  to  refuse  a  new  trial  upon  any  of  the  grounds  of  the  motion 
save  that  which  related  to  the  above  matter. 

November  10, 1891. 

Criminal  law.  Murder.  Prisoner's  statement.  Charge 
of  court.  Before  Judge  Richard  H.  Clark.  Fulton 
superior  court.     March  term,  1891. 

Reported  in  the  decision. 

Glenn  &   Maddox,  for  plaintiff  in  error. 
W.  A.  LriTLE,  attorney-general,  and  C.  D.  Hill,  so- 
licitor-general, contra. 

Bleckley,  Chief  Justice. 

1.  In  a  criminal  case  the  accused  is  not  a  competent 
witness  in  his  own  behalf  upon  the  trial,  but  by  statute 
he  has  the  right  to  make  a  statement  to  the  court  and 
jury.     This  right  as  to  cases  of  felony  was  brought  in 
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by  the  act  of  1868 ;  by  the  act  of  1874  it  was  extended 
so  as  to  comprehend  all  criminal  trials  ;  and  by  amend- 
ment in  1879  it  was  enacted  that  the  jury  tnight  believe 
the  statement  in  preference  to  the  sworn  testimony  in 
the  case.  The  entire  provision  on  the  subject,  as  it  stands 
now,  appears  in  the  code  of  1882  and  reads  as  follows  .. 
"  In  all  criminal  trials  in  this  State,  the  prisoner  shall 
have  the  right  to  make  to  the  court  and  jury  such  state- 
ment in  the  case  as  he  or  she  may  deem  proper  in  his 
or  her  defence,  said  statement  not  to  be  under  oath,  and 
to  have  such  force  only  as  the  jury  may  think  right  to 
give  it ;  and  the  jury  may  believe  such  statement  in 
preference  to  the  sworn  testimony  in  the  case  :  provided, 
the  prisoner  shall  n.ot  be  compelled  to  answer  any  ques- 
tions on  cross-examination,  should  he  or  she  think 
proper  to  decline  to  answer  such  questions."  Code, 
§4637. 

Exercising  this  statutory  right.  Underwood  on  his  trial 
for  the  killing  of  Sayre  made  a  statement  consisting  in 
part  of  the  following : 

"  Mr.  Sayre  was  still  talking  in  his  room.  I  walked 
on  back  out  there  on  the  verandah  near  the  cistern  or 
well,  going  through  the  dining-room,  and  asked  Mr. 
Sayre  to  be  quiet ;  that  Duggar  was  all  right,  there  was 
nothing  the  matter  with  him.  And  I  told  him :  'Alex- 
ander, it  is  near  time  you  were  going  to  work.  It  is 
after  three  o'clock.  Now  go  on  to  work.  Everything 
is  all  right.  Duggar  seems  to  be  quiet.'  He  remarked 
to  me :  '  You  Q-od-damned  son  of  a  bitch,  you  are  no 
friend  to  me  either,  and  I  will  kill  you.'  He  made  at 
me  with  a  knife  or  something  in  his  hand,  and  I  told 
him  :  'Don't  do  nothing  like  that.'  Mr.  Sayre  kept  ad- 
vancing, and  then  was  when  the  work  was  done.  I 
snatched  my  revolver  just  as  quick  as  I  could,  and  the 
firing  was  done  in  a  second  and  under  the  excitement, 
fearing  my  own  life  was  in  danger.  I  thought  I  would 
be  murdered  there.  I  didn't  know  I  had  fired  two  shots. 
I  was  under  the  impression  it  was  one.  He  was  advanc- 
ing on  me  and  it  was  done  in  half  a  second.     .    .     It 
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looked  liko  a  knife.  .  .  It  looked  like  a  knife  to 
me." 

There  was  no  sworn  evidence  to  confirm  this  state- 
ment, but  on  the  contrary  the  facts  of  the  homicide,  as 
testified  to  by  the  witnesses  for  the  State,  were  wholly 
inconsistent  with  it.  The  court  charged  the  jury  upon 
murder  and  manslaughter,  but  gave  no  instruction  what- 
ever upon  justifiable  homicide  or  the  law  of  self-defence. 
Counsel  for  the  accused,  by  a  request  made  in  writing 
at  the  proper  time,  called  upon  the  court  to  charge  the 
iury  thus:  "  K  you  believe  that  at  the  time  of  the  killing, 
the  deceased,  Say  re,  was  making  an  unjustifiable  assault 
upon  the  defendant  with  a  deadly  weapon,  with  the 
purpose  of  taking  defendant's  life,  that  defendant's  con- 
duct was  solely  in  defence  against  said  assault  thus  made, 
and  was  necessary  in  order  to  cave  his  own  life,  and  that 
under  these  circumstances  and  for  this  purpose  he  shot 
and  killed  the  deceased,  he  would  not  be  guilty  and  you 
should  so  find." 

The  denial  of  this  request  is  the  subject-matter  of  the 
11th  ground  of  the  motion  for  a  new  trial.  The  court 
states  in  a  note  to  this  ground  that  it  was  his  duty  to 
charge  the  law  of  self-defence  if  warranted  by  the  evi- 
dence, but  he  did  not  think  it  his  duty  to  charge  upon 
the  statement  of  the  defendant  alone,  unsupported  by  the 
evidence.  It  thus  appears  that  the  court  was  aware  that 
counsel  for  the  defendant  desired  to  urge  a  substantive 
defence  based  on  the  statement  of  his  client,  and  ^^  •  sole 
reason  assigned  by  the  court  for  declining  the  n  qnost 
was  that  it  rested  on  the  statement  alone.  Tliis  reason 
was  not  legally  sufficient,  testing  it  by  the  only  decision 
of  this  court  of  which  we  are  aware  that  applies  directly 
to  the  question.  In  the  case  of  Hayden  v.  The  Stat,,  69 
Ga,  732,  it  was  ruled  by  a  full  bench  that :  "  The  state- 
ment of  a  prisoner  is  admissible  by  statute,  to  be  weighed 
and  passed  upon  by  the  jury,  and  they  may  believe  it, 
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notwithstanding  it  conflicts  with  the  sworn  testimony  of 
witnesses.  Therefore,  when  a  legal  and  pertinent  re- 
quest to  charge  has  been  made  in  writing,  based  upon 
such  statement,  it  should  be  given ;  otherwise  the  state- 
ment would  be  restricted  in  its  effect.'*  In  the  present 
case  the  request  was  in  writing  and  the  matter  of  it  was 
legal  and  pertinent ;  for,  if  the  statement  of  the  prisoner 
was  true,  the  jury  might  have  concluded  from  it  that  the 
homicide  was  committed  in  self-defence.  By  section 
4330  of  the  code,  self-defence  is  a  ground  of  justification, 
and  the  language  of  section  4333  is  as  follows  :  "  If  a 
person  kill  another  in  his  defence,  it  must  appear  that 
the  danger  was  so  urgent  and  pressing  at  the  time  of  the 
killing,  that  in  order  to  save  his  own  life,  the  killing  of 
the  other  was  absolutely  necessary ;  and  it  must  appear, 
also,  that  the  person  killed  was  the  assailant,  or  that  the 
slayer  had  feally  and  in  good  faith  endeavored  to  decline 
any  further  struggle  before  the  mortal  blow  was  given." 
Until  reversed  or  modified  in  the  manner  prescribed 
by  section  217  of  the  code,  the  decision  in  Hayden  v. 
The  State  is  binding,  not  only  on  the  superior  courts,  but 
on  this  court.  It  was  the  legal  right  of  the  accused  to 
have  the  rule  there  laid  down  administered  on  the  trial 
of  his  case,  and  however  guilty  he  may  be,  we  do  not 
feel  authorized  to  acquiesce  in  his  conviction  and  in  the 
infliction  of  capital  punishment  upon  him,  until  he  has 
been  legally  tried.  As  the  law  has  been  hitherto  ex- 
pounded, it  is  only  where  a  proper  and  pertinent  request 
is  presented  in  due  time  and  manner  that  the  accused  is 
entitled  to  have  instructions  submitted  to  the  jury  upon 
the  matters  of  defence  raised  by  his  statement.  In 
Downing  v.  The  State,  66  Ga.  Ill,  it  was  paid:  "If 
counsel  representing  the  defendant  in  a  criminal  case 
desire  special  instructions  in  reference  to  the  statement 
of  the  prisoner,  in  addition  to  the  general  charge  as  to 
the  effect  to  be  given  it,  they  should  make  proper  re- 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  51 

qnests  therefor.'*  The  contention  in  that  case  was  that 
the  court  should  have  proceeded  to  inform  the  jury  as  to 
Ibe  l^gsH  effect  of  the  statement  if  true.  In  Darby  v. 
The  State^  79  6ra.  63>  no  request  for  special  instructions 
appeared,  and  it  was  held  not  to  he  the  duty  of  the  court 
to  give  in  charge  any  theory  of  the  case  which  arose  not 
from  the  evidence,  hut  from  the  defendant's  statement. 
In  several  cases  where  the  charge  of  the  court  was  en- 
tirely silent  touching  the  statement,  such  silence,  in  the 
ahsence  of  a  request,  was  held  not  to  he  cause  for  a  new 
trial.  Brassdl  v.  The  State,  64  Ga.  818  ;  Bray  v.  The 
State,  69  Ga.  765  ;  Seyden  v.  The  State,  78  Ga.  106.  The 
statement  stands  upon  a  peculiar  footing.  It  is  often 
introduced  for  the  mere  purpose  of  explaining  evidence, 
or  as  an  attempt  at  mitigation ;  the  accused  and  his 
counsel  throw  it  in  for  what  it  may  happen  to  he  worth 
and  do  not  rely  upon  it  as  a  substantive  ground  of  ac- 
quittal. This  may  serve  to  explain  why  a  request  to 
charge  upon  it  is  frequently  omitted.  It  is  no  injustice 
or  hardship  to  treat  the  omission  as  a  waiver.  But 
where  a  stand  is  made  upon  the  statement,  and  the  court 
is  formally  requested  to  charge  particularly  touching  the 
matter  which  it  sets  up,  we  can  see  no  reason  why  it  is 
not  as  much  the  right  of  the  accused  to  have  the  charge 
given,  as  it  would  be  if  the  defence  rested  upon  like 
matter  brought  out  in  the  testimony.  It  is  one  thing  to 
instruct  the  jury  as  to  their  right  to  credit  the  statement, 
and  another  thing  to  acquaint  them  with  the  legal  effect 
of  the  contents  of  the  statement  in  case  they  do  give  it 
credit.  Upon  each  of  these  topics  a  proper  request  when 
made  should  be  complied  with.  It  is  certainly  in  the 
power  of  the  court  to  deal  with  them  both  without  any 
request.  In  proper  cases  the  jury  may  be  guarded  by  a 
charge  from  the  court  against  giving  the  statement  an 
undue  efffect  in  favor  of  the  prisoner,  as  was  done  in  Fry 
v.  The  State,  81   Ga.  645.     In  that  case  the  complaint 
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was  that  the  court,  of  its  own  motion,  charged  upon 
matter  embraced  in  the  prisoner's  statement,  and  thus 
prevented  him  from  getting  the  benefit  before  the  jury 
of  an  excuse  for  the  killing  consisting  of  a  mere  provo- 
cation by  words.  It  frequently  happens  in  practice  that 
the  jury  ought  to  be  instructed  upon  the  eflfect  of  the 
defence  set  up  in  the  statement,  in  case  the  jury  should 
believe  the  statement  true.  Otherwise,  the  mistake 
might  be  made  in  the  jury-box  of  treating  as  a  good  de- 
fence matter  which  is  wholly  insujQicient  in  law.  On  the 
other  hand,  when  the  prisoner  or  his  counsel  requests  it, 
a  defence  set  up  in  the  statement  which  is  good  should 
be  pronounced  so  by  the  court,  on  condition  that  the 
jury  consider  it  established  as  matter  of  fact.  In  Ozbum 
V.  The  State,  87  Ga.  173,  13  S.  E.  Rep.  247,  there  was  a 
request  in  general  terms  to  charge  the  sections  of  the 
code  relating  to  the  law  of  voluntary  manslaughter  and 
of  justifiable  homicide.  Such  requests  when  founded 
alone  on  the  prisoner's  statement  are  altogether  too 
comprehensive  and  indefinite,  and  for  that  reason  their 
rejection  would  be  warranted.  The  request,  however, 
was  complied  with  touching  the  law  of  voluntary  man- 
slaughter; and  this  court  considered  that  the  refusal  in 
respect  to  the  law  of  justifiable  homicide  was  correct,  in- 
asmuch as  no  such  defence  was  made  out  by  the  facts 
before  the  jury  in  any  view  of  the  case.  In  writing  out 
for  the  court  the  opinion  in  that  case,  Mr.  Justice  Lump- 
kin said :  "  Indeed,  the  zealous  and  faithful  counsel  for 
the  prisoner  who  argued  the  case  before  this  court  vir- 
tually conceded  that  the  law  of  justifiable  homicide  had 
nothing  to  do  with  it."  Had  there  been  facts  amounting 
to  a  justification  and  also  a  specific  request  adjusted  to 
them  in  their  precise  legal  significance,  as  in  the  present 
case,  a  denial  of  such  request  would  have  been  erroneous. 
2.  Many  other  grounds  are  contained  in  the  motion 
for  a  new  trial,  but  looking  at  the  whole  charge  of  the 
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court  and  all  of  the  rulings,  so  far  as  authenticated  by 
the  judge,  we  think  the  above  matter  is  the  only  one 
upon  which  a  new  trial  should  have  been  granted. 
Some  of  the  phraseology  of  the  charge  would  need  modi- 
fication to  adapt  it  to  this  matter  as  a  part  of  the  charge 
itself.  On  another  trial,  we  doubt  not  that  these  modi- 
fications will  be  apparent  to  the  presiding  judge.  Had 
not  the  error  which  we  have  discussed  been  committed, 
we  should  not  have  felt  constrained  to  order  another 
trial ;  for,  testing  the  case  by  the  evidence,  irrespective 
of  the  statement,  the  verdict  of  the  jury  was  apparently 
correct.  Judgment  reversed. 

Note. — In  addition  to  the  cases  cited  in  the  opinion,  the  following 
are  the  rulings  of  the  court  heretofore  made  touching  the  prisoner's 
statement:  1.  Practice.  Prisoner's  counsel  cannot  ask  questions. 
Brown  v.  -The  State,  58  Ga.  212.  Court  asking  prisoner  whether  he 
meant  to  deny  the  testimony.  Bobinson  v.  The  State,  82  Ga.  635.  2. 
What  it  may  embrace.  Prisoner  making  long  and  rambling  statement, 
or  desiring  to  state  matters  grossly  irrelevant,  may  be  restrained  by 
the  court.  Loyd  v.  The  State,  45  Oa.  58 ;  Montrose,  72  Ga.  261 ;  Howard, 
73  Ga.  83.  But  error  to  restrict  to  facts  which  would  be  admissible 
in  evidence.  Coxwell,  66  Ga.  309.  3.  Emdence.  Admissible  to  rebut 
statement  by  testimony.  Holsenbake,  45  Oa.  44;  Hanvey,  68  Ga.  612 
(witness  not  under  rule) ;  Wilwn,  80  Ga.  357 ;  McKinne,  81  Ga.  165 ; 
Klug,  77  Go.  734;  Bone,  86  Ga.  108, 122  (witness  heard  statement) ; 
Porter,  86  Go.  362  (proving  abusive  words  not  charged).  But  bad 
character  of  prisoner,  and  that  witness  would  not  believe  him  on 
oath,  not  admissible.  Doyle,  77  Ga.  513.  4.  Argument.  Right  of  con- 
dmion  not  lost  by  making  statement.  Farrow,  48  Ga.  30 ;  Seyden,  78 
Go.  105.  But  evidence  introduced  in  reply  to  rebuttal  of  statement 
loses  conclusion.  Downing,  66  Ga.  110.  Counsel  for  accused  ought 
not  to  confound  statement  with  testimony.  Brown,  60  Ga.  210. 
State's  counsel  ought  not  to  argue  on  omission  to  make  statement. 
Bobineon,  82  Ga.  535.  5.  Failure  to  make  statement,  and  effect.  Error 
to  tell  jury  they  might  consider  such  failure.  Bird,  50  Ga.  585.  So- 
licitor should  not  argue  on  such  failure.  Bobinson,  supra.  Failure 
by  accident,  ignorance  or  neglect  of  counsel,  not  ground  for  new  trial. 
Dyson,  72  Ga.  206;  Hudson,  76  Ga.  727.  6.  Charge  of  ihe  court.  Not 
error,  in  connection  with  the  general  charge,  to  call  attention  to  state- 
ment's not  being  evidence,  or  not  being  under  oath,  or  that  defendant 
is  under  no  penalty  to  speak  truth,  and  not  subject  to  cross-examina- 
tion without  his  consent.  Boss,  59  Ga.  248;  Malone,  66  Ga.  530;  Wil- 
ion,  69  Ga.  224 ;  Poppell,  71  Ga.  276  ;  Hendricks,  73  Ga.  577 ;  Klug,  77 
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Ga.  734 ;  BatUree,  Id,  774 ;  Murray,  85  Oa,  378.  Jury  may  believe  or 
disbelieve  all  or  any  part.  JoneSf  65  Ga.  606;  Stewart,  66  Go.  90; 
McConnellf  67  Ga.  635.  Restricting  jury  to  testimony.  Coz,  64  Gcu 
377;  Hill,  Id.  453;  -^uxw,  75  Ga,  862;  TTaaAiw^n,  87  Ga.  12.  Re- 
stricting efiEect  of  statement.  Pease,  63  Ga.  631;  Tjovejoy,  82  (7a.  87; 
Harrison,  83  Gki.  130.  Court  arguing  on  conflict  with  evidence,  im- 
proper. Tucker,  67  €ra,  603.  Telling  jury  he  charges  them  because 
the  law  obliges  him  to.  McCord,  83  Qa,  621.  Referring  to  statement 
as  "in  contrast  with"  evidence,  and  as  "defendant's  version  of  it." 
Bone,  86  Ga.  108,  113,  118.  Language  of  statute  recommended. 
Brown,  60  Ga.  210;  O'Connor,  64  Ga,  125;  Harrison,  83  Ga.  130;  J?(m«, 
86  Ga,  108.  7.  infect  of  statement  before  the  act  of  1879,  Brovm,  60 
Oa.  210;  Day,  63  Ga.  667;  O  Connor,  64  Ga.  125.  After  the  act, 
Hoyden,  69  Go.  731 ;  73  Ga,  577.  Admission  proves  fact  admitted. 
Dumas,  62  €ki,  58.   Not  impeaching  testimony.  Jones,  48  Ga.  163. 
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Austin  €^  at.  v.  Appling. 

1.  It  was  not  error  for  the  court  to  address  the  jury  in  this  case  in 
the  same  terms  as  were  used  in  Parker  v.  Ga.  Pacific  By.  Co.,  83 
Ga.  540. 

2.  It  was  not  error  to  decline  to  charge  that  if  the  plaintiff  had  the 
same  means  of  knowing  the  defect  in  the  fastening  of  the  rope  as 
the  defendant  had,  he  cannot  recover,  it  appearing  that  the  duty 
of  inspection  did  not  rest  upon  him.  Nor  was  it  error  to  decline 
to  charge  that  if  the  plaintiff  commenced  to  use  the  door  know- 
ing its  condition  and  continued  in  defendants'  service,  the  door 
remaining  in  the  same  condition,  his  continuance  in  the  service 
would  be  a  waiver  of  any  claim  upon  the  defendants  to  furnish 
greater  safeguards,  the  evidence  being  that  the  door  did  not  con- 
tinue in  the  same  condition. 

3.  Where  three  persons  are  sued  as  a  partnership,  and  two  of  them 
file  pleas  of  non-partnership,  and  the  whole  case  is  tried  together, 
a  verdict  against  all  three  by  name,  construed  in  the  light  of  the 
pleadings,  is  a  finding  that  they  are  all  liable  as  partners,  and  is 
equivalent  to  a  verdict  against  the  partnership. 

4.  Where  three  persons  compose  a  partnership  under  a  name,  such 
as  the  Fulton  Lumber  and  Manufacturing  Company,  which  does 
not  disclose  the  individual  name  of  any  partner,  and  two  of  them 
withdraw  and  the  third  continues  business  at  the  same  place  and 
under  the  same  partnership  name,  a  person  dealing  with  him 
cannot  hold  the  retired  members  of  the  firm  responsible,  if  he 
had  never  dealt  with  the  firm  before  dissolution  and  had  no  knowl- 
edge of  the  persons  constituting  the  same  either  before  the  dis- 
solution or  at  the  time  of  the  dealing  tin  question;  this  is  true 
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althoagh  no  notice  of  the  dissolution  had  ever  been  given  in  any 
manner. 

5.  Where  three  persons  are  sued  as  partners,  and  no  partnership  is 
established,  the  verdict  may  be  against  one  only. 

6.  The  recovery  being  correct  as  to  one  of  the  defendants  and  ob- 
viously incorrect  as  to  the  other  two,  the  judgment  is  affirmed  as 
to  the  former  but  reversed  as  to  the  latter  with  direction  that  the 
action  be  dismissed  as  to  them. 

Norrember  10. 1S91. 

Verdict.  Charge  of  court.  Master  and  servant. 
Partnership.  Before  Judge  Van  Epps.  City  court  of 
Atlanta.     June  term,  1891. 

Appling  sued  Austin,  Boylston  and  Dobbs,  "a  firm 
or  partnership  doing  business  under  the  name  of  the 
Fulton  Lumber  &  Manufacturing  Company,''  for  dam- 
ages, alleging,  in  brief,  that  he  was  an  employee  of  de- 
fendants in  their  lumber-yard,  it  being  his  duty  to  load 
and  unload  lumber,  place  it  in  a  kiln  for  drying,  etc.; 
that  the  kiln  was  so  constructed  that  it  was  necessary 
to  raise  a  very  heavy  door  in  order  to  place  lumber  in 
it,  which  door  had  fastened  to  each  end  an  iron  rope 
which  passed  up  and  over  pulleys,  and  to  which  ropes 
heavy  weights  were  attached ;  that  as  he,  with  other  em- 
ployees of  defendants,  was  raising  this  door,  the  fasten- 
ings of  the  ropes  to  the  door  pulled  loose,  letting  the 
door  fall  upon  him  and  injuring  him  in  a  way  described ; 
that  the  fastenings  of  the  ropes  to  the  door  were  care- 
lessly and  negligently  attached,  owing  to  which  they 
pulled  loose,  etc.;  that  he  was  not  aware  of  the  con- 
dition of  the  fastenings  it  not  being  his  duty  to  adjust 
the  same,  the  fastenings  being  done  by  one  LaFontaine, 
who  was  the  foreman,  and  as  such  in  place  of  the  prin- 
cipal, and  acting  for  the  owners  as  superintendent  of 
the  whole  work ;  and  that  he  inquired  of  LaFontaine 
whether  the  fastenings  were  secure,  and  was  informed 
that  they  were,  i 

A  special  plea  was  filed  by  Austin  and  Boylston,  de- 
nying that  they  were  members  of  a  firm  or  partnership 
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under  the  name  of  the  Fulton  Lumber  &  Manufacturing 
Company  at  the  time  plaintiff's  right  of  action  accrued, 
or  at  the  time  the  case  was  brought,  and  denying  that 
they  had  any  interest  therein  or  liability  thereunder. 
The  plaintiff  obtained  a  verdict  against  the  defendants 
for  $2,500 ;  their  motion  for  new  trial  was  overruled, 
and  they  excepted.  The  decision  indicates  the  grounds 
of  the  motion. 

Candler  &  Thomson  and  W.  A.  Haygood,  for  plaintiffs 
in  error. 

P.  L.  Mynatt  &  Son,  contra. 

Lumpkin,  Justice. 

1.  Juries  ought  to  agree  upon  verdicts  whenever  they 
can  conscientiously  do  so,  and  it  is  not  improper  for  the 
court  to  aid  them  in  reconciling  their  differences  of 
opinion  by  using  such  language  as  the  following :  "  K 
you  disagreed  about  a  matter  of  law,  I  could  aid  you ; 
but  as  it  is  a  matter  of  evidence,  I  cannot  aid  you,  as 
you  ara  judges  of  the  evidence,  except  by  some  rules  of 
law  for  your  guidance.  I  can,  however,  give  you  this 
rule  :  in  civil  cases,  where  the  jury  cannot  reconcile  the 
testimony  of  witnesses  conflicting,  they  can  find  a  ver- 
dict according  to  the  preponderance  of  the  testimony. 
This  jury  is,  in  the  eyes  of  the  law,  as  capable  of  de- 
ciding this  case  and  reaching  a  verdict  as  any  other 
that  may  be  empanelled  hereafter,  and  I  am  disposed  to 
give  you  some  further  opportunity  to  consider  your 
verdict.  Go  to  your  room  and  make  an  honest  effort 
to  agree  on  a  verdict,  and  follow  the  rules  I  have  given 
you,  and  I  do  not  think  it  will  trouble  you  in  agreeing.'* 
Parker  v.  Georgia  Pacific  Ry.  Co.,  83  (ra.  540,  10  S.  E. 
Rep.  233. 

2.  Appling  was  employed  as  a  common  laborer,  and 
it  was  proved  that  it  was  no  part  of  his  duty  to  inspect 
the  machinery  and  appliances  used  in  the  prosecution  of 
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the  business.  K  such  a  duty  had  devolved  upon  him, 
he  might  have  been  chargeable  with  knowledge  of  any 
defect  which  existed  in  the  fastening  of  the  rope. 
Otherwise,  he  had  a  right  to  rely  upon  the  judgment  of 
the  superintendent,  it  not  appearing  that  the  defect,  if 
it  existed,  could  be  readily  detected.  It  appears  that 
the  door  did  not  remain  in  the  same  condition  in  which 
it  was  when  Appling  commenced  to  use  it,  and  that  the 
change  in  its  condition,  or  in  the  fastening  of  the  rope 
attached  to  it,  caused  it  to  fall.  Under  these  circum- 
stances, the  court  did  right  in  declining  to  give  the 
charges  set  forth  in  the  second  head-note. 

3.  Verdicts  must  have  a  reasonable  construction  in 
the  light  of  the  pleadings  upon  which  they  are  based. 
Hence,  where  three  persons  are  sued  £is  a  partnership, 
and  two  of  them  file  pleas  denying  the  partnership,  and 
the  question  whether  these  two  were  in  fact  partners  is 
one  of  the  most  seriously  contested  issues  throughout 
the  entire  trial,  a  verdict  finding  against  all  three  by 
name  means  that  the  jury  intended  to  make  them  all 
liable  as  partners.  This,  certainly,  is  a  common  sense 
view  of  such  a  verdict  under  these  circumstances,  and 
we  are  not  aware  of  any  rule  of  construction  which 
should  prevent  giving  it  the  effect  it  was  manifestly  in- 
tended to  have. 

4.  The  evidence  shows  beyond  controversy  that  Ap- 
,pling  had  no  dealings  with  either  Austin  or  Boylston, 

and  that  he  did  not  even  know  they  had  been  members 
of  the  firm  composing  the  Fulton  Lumber  and  Manu- 
facturing Company  until  after  he  was  injured.  He  was 
not  even  acquainted  with  them,  and  in  no  way  acted  on 
the  faith  of  their  being  members  of  such  firm.  In  point 
of  fact,  they  were  not  members  of  it  when  he  began 
work  at  the  lumber-yard  as  a  laborer.  Before  this  time 
they  had  been  members  of  this  firm,  but  had  retired 
from  it.     It  is  true  that  after  their  retirement  Dobbs, 
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the  remaining  member,  did  retaiji  the  same  firm  name, 
kept  its  sign  over  the  door,  and  used  some  of  the  letter- 
heads and  bill-heads  of  the  old  concern.  These  letter- 
heads and  bill-heads,  however,  did  not  disclose  who 
composed  the  old  firm.  On  them  it  appeared  that  T.  H. 
Austin  was  president ;  W,  |1.  Dobbs,  general  manager ; 
A.  D.  Boylston,  secretary  and  treasurer ;  and  John  M. 
LaFontaine,  superintendent,  of  "The  Fulton  Lumber  and 
Manufacturing  Co.''  The  natural  impression  would  be 
that  this  company  was  a  corporation  having  these  per- 
sons for  its  officers.  LaFontaine,  in  point  of  fact,  was 
never  a  member  of  the  firm,  but  any  inference  that 
either  of  the  others  was  such  member  would  be  equally 
applicable  to  him;  yet,  there ^ is  no  pretence  that  he 
could  be  made  liable  to  the  plaintiff  in  this  case.  Sec- 
tion 1895  of  the  code  provides  as  follows :  "The  disso- 
lution of  a  partnership  by  the  retiring  of  an  ostensible 
partner  must  be  made  known  to  creditors  and  to  the 
world.  By  the  retiring  of  a  dormant  partner,  it  must 
be  made  known  to  all  who  had  knowledge  of  his  con- 
nection with  the  firm."  In  a  case  like  this,  where  the 
style  of  the  firm  does  not  disclose  the  individual  name 
of  any  partner,  although  the  members  of  the  firm  may 
not,  strictly  speaking,  be  dormant  partners,  yet  it  would 
seem  that  the  law  as  to  the  kind  of  notice  which  should 
be  given  where  a  dormant  partner  retires  would  justly 
be  applicable.  In  such  cases,  as  appears  by  the  section 
quoted,  the  notice  need  be  given  to  those  only  who  had 
knowledge  of  such  partner's  connection  with  the  firm. 
This  application  of  the  law  can  surely  work  no  hard- 
ship, certainly  not  in  a  case  of  this  kind.  Appling  did 
not  engage  in  the  service  of  Dobbs  upon  the  idea  that 
Austin  and  Boylston  were  his  partners,  and  his  injury 
was  in  no  wise  occasioned  by  reason  of  an  erroneous 
supposition  upon  his  part  that  they  belonged  to  the 
firm  or  had  ever  belonged  to  it.    He  treated  with  Dobbs 
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alone,  not  knowing,  and  doubtless  not  earing,  whether 
he  had  partners  or  not,  or  if  so,  who  they  were.  It 
would,  therefore,  seem  entirely  contrary  to  justice  to 
make  Austin  and  Boylston  liable  to  him,  and  it  violates 
no  legal  rule  to  hold  otherwise.  Story  on  Partnership, 
§160 ;  1  Lindley  on  Partnership,  *p.  43 ;  Richards  v. 
Hunt,  Rankin  ^  Lamar,  65  Ga.  342 ;  Richards  v.  Butler 
^  Carroll,  lb.  593. 

5,  6.  Where  a  suit  is  brought  against  three  persons 
as  partners,  charging  them  with  the  perpetration  of  a 
tort  whereby  the  plaintiff  was  injured,  and  he  fails  to 
establish  the  existence  of  the  partnership,  but  does  show 
by  the  testimony  that  one  of  these  three  persons,  and 
that  one  only,  is  liable  to  him  for  the  injury  sustained, 
a  verdict  against  the  latter  would  be  proper.  The  rul- 
ing here  made  is  in  harmony  with  the  principle  laid 
down  in  many  authorities,  that  for  torts  partners  are 
jointly  and  severally  liable,  and  this  court  has  settled 
the  doctrine  that,  in  this  State,  even  in  a  suit  against 
a  partnership  founded  on  contract,  a  verdict  against 
only  one  of  the  alleged  partners,  if  warranted  by  the 
evidence,  is  sustainable.  Wooten  ^  Co.  v.  Nail,  18  Ga. 
609 ;  Francis  v.  Dickel  ^  Co.,  68  Ga.  255 ;  Maynard 
^  Son  V.  Ponder,  75  Ga.  664;  Ledbetter  ^  Harris  v- 
Dean,  82  Ga.  790  ;    Schojield  v.  Jone^,  85   Ga.  816,  823. 

The  evidence,  we  think,  is  sufficient  to  sustain  the 
verdict  as  to  the  defendant  Dobbs.  We  have  already 
shown  it  cannot  be  sustained  as  to  the  other  two  de- 
fendants. Inasmuch,  therefore,  as  the  verdict  mi^^ht 
have  been  found  against  Dobbs  alone,  the  same  result 
may,  we  think,  be  properly  accomplished  by  confining 
it  to  him.  Accordingly,  as  to  Dobbs  the  judgment  is 
affirmed ;  and  as  to  Austin  and  Boylston  it  is  reversed, 
and  we  direct  that  as  to  them  the  action  be  dismissed. 

Judgment  affirmed  in  part  and  reversed  in  part,  with 
direction. 
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East  Tenn.,  Va.  &  Ga.  Railway  Co.  v.  Markbns. 

1.  Where  there  is  no  evidence  that  a  passenger  in  a  public  hack 
knew  of  danger  from  an  approaching  train  on  a  public  crossing, 
the  judge  may  so  state  to  the  jury,  and  may  say  that  there  is  no 
evidence  of  any  failure  in  duty  on  the  part  of  such  passenger  to 
avoid  the  injury. 

2.  In  the  case  of  a  female  passenger  in  a  public  hack,  a  charge  to  the 
jury  as  follows  was  correct :  "  I  do  charge  you  that  the  negli- 
gence of  the  driver,  if  he  was  negligent,  is  not  imputable  in  law 
to  her.  A  person  who  hires  a  public  hack  and  gives  the  driver 
directions  as  to  the  place  where  he  wishes  to  be  conveyed,  but 
exercises  no  other  control  over  the  conduct  of  the  driver,  is  not 
responsible  for  his  acts  of  negligence  or  prevented  from  recover- 
ing against  the  railroad  company  for  injuries  suffered  from  a  col- 
lision of  its  train  with  the  hack,  if  the  same  was  caused  by  the 
concurring  negligence  of  both  the  manager  of  the  train  and  the 
driver  of  the  hack.  The  only  negligence  on  the  part  of  the  driver 
which  will  defeat  or  otherwise  affect  the  right  of  Mrs.  Markens  to 
recover  is  embodied  in  the  following  proposition :  if  the  negli- 
gence of  the  driver  was  the  sole  cause  and  the  real  cause  of  the 
collision,  she  cannot  recover.  If  the  driver  and  the  manager  of 
the  train  were  guilty  of  negligence,  both  concurring  to  bring  the 
collision  about,  such  negligence  on  the  part  of  the  driver  cannot 
have  the  effect  either  to  defeat  or  diminish  the  plaintiff's  right 
to  recover." 

3.  A  female  passenger  in  a  public  hack  is  under  no  duty  to  supervise 
the  driver  at  a  public  crossing,  nor  to  look  or  listen  for  approach- 
ing trains,  unless  she  has  some  reason  to  distrust  the  diligence  of 
the  driver  himself  in  respect  to  these  matters. 

4.  The  statute  requiring  the  checking  of  trains  and  ringing  of  bells 
in  approaching  public  crossings  is  applicable  to  this  case,  without 
reference  to  the  distance  from  the  crossing  to  the  point  at  which 
the  train  started. 

5.  Though  the  court  committed  some  slight  errors  in  ruling  upon 
the  minor  points  of  the  case,  as  set  out  in  the  motion  for  a  new 
trial,  there  was  no  error  in  refusing  a  new  trial  upon  any  of  the 
grounds  stated  in  the  motion. 

November  10, 1891. 

Railroads.  Negligence.  Charge  of  court.  Practice. 
Before  Judge  Van  Epps.  City  court  of  Atlanta.  June 
term,  1891. 

Mrs.  Markens  sued  for  damages  and  obtained  a  ver- 
dict, and  the  railroad  company's  motion  for  a  new  trial 
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was  overruled.  The  charge  ruled  upon  in  the  first  di- 
vision of  the  decision  was  as  follows :  "  There  is  no 
evidence  whatever  in  this  case  that  Mrs.  Markens  was 
herself  guilty  of  any  contributory  negligence  in  the 
transaction,  or,  if  the  defendant  is  shown  to  have  been 
negligent  in  the  legal  sense,  that  she  could  by  due  care 
on  her  part  have  avoided  the  consequences  to  herself  of 
such  negligence.  I  do  not,  therefore,  feel  called  upon  to 
charge  you  anything  upon  the  point  of  the  plaintiflTs 
own  negligence,  the  negligence  of  Mrs.  Markens  her- 
self." 

The  injuries  were  caused  by  the  defendant's  switch- 
engine  with  eight  or  ten  cars  being  backed  over  a  pub- 
lic street  crossing  in  Atlanta  (this  crossing  going  over  a 
number  of  railroad  tracks)  and  striking  a  public  hack 
in  which  the  plaintiff  was  traversing  the  street.  The 
negligence  charged  against  the  company  was,  in  shoving 
the  cars  at  a  rate  of  speed  higher  than  that  allowed  by 
the  city  ordinance,  in  not  tolling  the  bell  or  checking 
speed  as  the  crossing  was  approached,  and  in  giving  no 
warning,  by  flagman  or  otherwise,  of  the  approach  of 
the  train.  The  defendant  contended  that  the  proximate 
cause  of  the  collision  was  the  negligence  of  the  driver 
of  the  hack,  and  that  the  plaintiff  was  or  could  have 
been  cognizant  of  the  same  but  did  not  object  to  it,  and 
was  therefore  chargeable  with  it. 

Dorset,  Brewster  &  Howell,  for  plaintiff  in  error. 
Hoke  &  Burton  Smith  and  J.  R.  Whiteside,  contra. 

Lumpkin,  Justice. 

1.  While  a  judge  is  forbidden  to  express  or  intimate 
his  opinion  concerning  a  question  of  fact  about  which 
there  is  any  doubt  whatever,  he  may  with  propriety  say 
to  the  jury  that  there  is  no  evidence  to  support  an  al- 
leged fact,  when  such  statement  is  unquestionably  true. 
The  object  of  section  3248  of  the  code  is  to  prevent 
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judges  from  interfering  with  the  functions  of  juries  in 
determining  contested  issues  of  fact  when  there  k  proof 
on  both  sides  ;  but  when  an  alleged  fact  is  entirely  un- 
supported  by  evidence,  the  judge  may  aid  the  jury  by  so 
informing  them,  thus  relieving  them  of  that  much  diffi- 
culty in  reaching  a  correct  conclusion  in  the  case. 

2,  3.  Whatever  the  law  formerly  may  have  been,  it  is 
now  well  settled  that  the  propositions  contained  in  the 
charge  of  the  court  below  quoted  in  the  second  head- 
note  are  correct  and  sound.  So  well  are  we  convinced 
of  this,  we  deem  an  elaborate  discussion  of  the  questions 
involved  unnecessary.  In  the  American  &  English  En- 
cyclopffidia  of  Law,  vol.  4,  p.  83,  we  find  the  following  : 
"It  is  now  the  rule  in  the  United  States  courts,  in  Eng- 
land, and  in  most  of  the  States  of  the  United  States, 
that  the  contributory  negligence  of  a  carrier  is  not  at- 
tributable to  a  passenger."  In  volume  16,  p.  447,  of  the 
same  work,  it  is  stated  that :  "There  can  be  no  such 
thing  as  imputable  negligence,  except  in  cases  where 
that  privity  which  exists  in  law  between  master  and  ser- 
vant and  principal  and  agent  is  found.  In  order  for 
the  negligence  of  one  person  to  be  properly  imputable 
to  another,  the  one  to  whom  it  is  imputed  must  stand 
in  such  a  relation  of  privity  to  the  negligent  person  that 
the  maxim  quifacit  per  alium  facit  per  se  ia  directly  ap- 
plicable. It  follows  that  all  the  cases  in  which  the 
negligence  of  one  person  has  been  imputed  to  another 
in  the  absence  of  just  this  relation  of  privity  are  wrongly 
decided,  and  such  is  the  effect  of  overwhelming  recent 
cases."  See,  also,  Flaherty  v.  Northern  Pa.  Ry.  Co. 
(Minn.),  40  K  W.  Rep.  160 ;  Becke  v.  Mo.  Pa.  Ry.  Co., 
106  Mo.  644  ;  Little  r.  Hackett,  116  U.  S.  866,  and 
authorities  cited  therein.  And  particularly,  see  note  by 
reporter  (Irving  Browne)  to  case  of  Borough  of  Carlisle 
V,  Brisbane,  67  Am.  Rep.  488  to  611,  mclusive,  which 
treats  of  the  subject  in  a  most  comprehensive  manner ; 
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also,  the  following  text-books :  Deering  on  Negl.  §27 ; 
1  Shear.  &  Redf.  on  Negl.  (4th  ed.)  §66 ;  Whit.  Smith 
on  Xegl.  405-407 ;  Beach  on  Contrib.  Negl.  §§32-36 ; 
1  Thomp.  on  Ifegl.  §38  ;  Thomp.  on  Car.  of  Pass.  284 
et  seq. ;  Cooley  on  Torts,  684  ;  Addison  on  Torts,  §33 ; 
Whart.  on  Negl.  §344a.  These  citations  might  be  mul- 
tiplied indefinitely,  but  even  a  casual  examination  of 
those  above  mentioned  will  suifice  to  establish  the  rule 
laid  down  by  the  court  below. 

It  will  also  appear  from  the  foregoing  authorities,  and 
is  entirely  consistent  with  every-day  experience,  that 
a  female  passenger  in  a  public  hack  may  trust  that  the 
driver  thereof  will  exercise  proper  caution  and  diligence 
in  avoiding  collisions  with  railroad  trains  or  other  things 
which  would  naturally  result  in  injury  to  the  vehicle  or 
its  occupants.  If  such  driver  were  drunk,  plainly  in- 
competent to -manage  his  team  or  manifestly  reckless,  or 
if  for  any  other  reason  it  was  apparent  to  the  passenger 
that  she  could  not  safely  rely  upon  him,  probably  the 
duty  would  be  upon  her  to  supervise  his  conduct,  and 
compel  him,  if  possible,  to  observe  the  requirements  of 
ordinary  care  and  prudence  in  the  management  of  his 
vehicle,  or  else,  leave  the  same.  No  reason  why  the 
plaintiff  should  do  either  appeared  in  this  case,  and  we 
therefore  think  she  was  under  no  obligation  to  overlook 
or  undertake  to  control  the  driver's  movements,  or  get 
out  of  the  hack. 

4.  Section  708  of  the  code,  relating  to  the  erection  of 
blow-posts,  the  blowing  of  whistles  and  the'  checking  of 
trains  in  approaching  public  crossings,  was,  by  the  act 
of  1875  (incorporated  in  section  710  of  the  code),  modi- 
fied, so  far  as  cities,  towns  and  villages  are  concerned, 
by  dispensing  with  the  posts,  by  substituting  the  tolling 
of  bells  for  the  blowing  of  whistles,  and  by  requiring 
engineers  to  signal  the  approach  of  their  trains  to  public 
crossings,  no  matter  whether  such  trains  were  put  in 
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motion  at  a  distance  of  four  hundred  yards  from  such 
crossings,  or  at  a  point  less  than  that  distance.  We  do 
not  mean  to  say  the  act  in  precise  terms  makes  these 
changes,  but  it  seems  unquestionable  that  they  were  in- 
tended to  be  made  thereby.  In  the  very  nature  of 
things,  the  legislature  could  not  have  intended  that  the 
approach  of  trains  to  public  crossings  in  towns  and 
cities  should  be  signaled  only  when  the  train  began  to 
move  at  a  point  four  hundred  yards,  or  more,  distant 
therefrom.  The  absolute  absurdity  of  such  intention  in 
the  legislative  mind  shows  conclusively  that  it  did  not 
exist.  The  purpose  of  the  act  undoubtedly  was  to  pro- 
tect persons  and  property  on  street  crossings  in  towns 
and  cities,  and  this  could  not  possibly  be  accomplished  if 
warnings  of  the  approach  of  trains  and  locomotives  need 
be  given  only  when  they  were  set  in  motion  nearly  a 
quarter  of  a  mile  from  any  particular  street  crossing  in 
question.  The  law  meant  that  in  towns  and  cities,  en- 
gineers and  other  persons  in  control  of  trains  should 
always  be  cautious  in  approaching  crossings,  and  have 
their  powerful  machines  under  such  control  as  in  every 
instance  to  be  able  to  prevent  collisions  in  such  places. 
That  this  court  has  so  regarded  and  construed  the  law 
is  evident  from  its  rulings  in  the  following  cases :  Atlanta 
^  West  Point  R.  R.  v.  Wyly,  65  Ga.  120  ;  Georgia  R.  R. 
V.  Carr,  73  Ga,  557 ;  Central  R.  R.  v.  Russell,  75  Ga. 
810 ;  Western  ^  Atlantic  R.  R.  v.  Toung,  81  Ga.  417 ; 
Georgia  Midland  ^  GulfR.  R.  v.  Ecans,  87  Ga.  673,  13 
S.  E.  Rep.  580.  Numerous  other  decisions  of  this  court 
might  be  cited,  but  the  above  will  suiRce. 

The  case  of  Morgan  v.  Central  R.  i?.,  77  Ga.  788,  even 
if  correct  in  holding  that  section  708  of  the  code  does 
not  apply  to  trains  operating  between  points  where  blow- 
posts  are  or  should  be  located,  and  public  crossings,  is 
not  applicable  here,  because  in  that  case  the  injury  did 
not  take  place  in  a  city,  town  or  village,  and  the  case 
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was  not,  therefore,  within  the  act  of  1875  above  men- 
tioned. 

6.  The  motion  for  a  new  trial  contains  thirty-five 
grounds.  We  have  carefully  considered  all  of  them, 
and  find  that  the  court  did  commit  some  slight  errors 
in  its  rulings  upon  questions  of  minor  importance,  but 
none  of  them  are  sufliciently  serious  to  authorize  or  re- 
quire the  granting  of  a  new  trial.  The  controlling 
questions  in  the  case  are  those  which  we  have  already 
discussed,  and  the  court  having  ruled  correctly  upon 
these,  we  are  of  the  opinion  that  the  judgment  below 
should  be,  and  accordingly  it  is,  •  Affirmed, 


Williamsburg  City  Fire  Insurance  Company  v.  Gwinn. 

Where  one  is  insured  concurrently  in  seven  companies,  and  makes 
claim  for  his  whole  loss  against  six  of  the  companies  and  the 
whole  loss  is  thus  settled  conformably  to  the  terms  of  the  poli- 
cies and  paid,  the  seventh  company  is  discharged  as  to  him,  and 
its  liability,  if  any,  is  to  the  other  companies  for  contribution. 
November  10»  1891. 

Insurance.  Before  Judge  Marshall  J.  Clarke.  Ful- 
ton superior  court.     March  term,  1891. 

Reported  in  the  decision. 

Calhoun,  King  &  Spalding  and  J.  T.  Pendleton,  for 
plaintiff  in  error. 
Arnold  &  Arnold,  contra, 

Lumpkin,  Justice. 

This  case  is  controlled  and  disposed  of  by  the  prin- 
ciple announced  in  the  head-note.  It  seems  that  Gwinn, 
the  insured,  had  seven  policies  of  insurance  covering  the 
property  which  was  destroyed  by  fire.  The  sum  total 
of  all  these  policies  amounted  to  considerably  more  than 
the  loss  sustained.  It  appears  that  at  the  time  of  the 
fire,  one  of  these  policies,  which  was  issued  by  the 
plaintiff  in  error,  was  not  in  Gwinn's  possession,  and 
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that  in  making  claim  for  his  loss  he  made  no  demand 
upon  this  company.  In  the  view  we  take  of  the  case, 
it  is  immaterial  whether  he  did  this  deliberately  or  by 
oversight.  His  contention  was  that  this  policy  had 
been  left  with  the  agent  of  the  Williamsburg  City  com- 
pany for  the  purpose  of  having  permission  for  addi- 
tional insurance  indorsed  thereon;  that  it  was  not 
returned  to  him,  and  at  the  time  of  the  fire  he  over- 
looked the  fact  that  he  had  such  policy.  The  defence 
denied  the  existence  of  the  policy  altogether.  Upon 
this  question,  the  testimony  preponderates  in  favor  of 
Gwinn's  theory.  Be  this  as  it  may,  however,  the  great 
fact  remains  that  he  actually  received  from  the  other 
six  companies  the  full  amount  of  his  loss.  It  is  true  he 
testified  in  a  general  way  that  his  settlement  with  those 
companies  was  the  result  of  a  compromise,  and  he  did 
not  receive  the  full  amount  to  which  he  was  entitled, 
and  some  of  his  witnesses  swore  that  the  settlement  was 
not  fair;  but  there  were  no  facts  or  figures  in  proof 
bearing  out  these  naked  statements.  The  loss  was  ar- 
rived at  and  adjusted  in  the  manner  provided  for  by  the 
policies  themselves.  It  was  fixed  by  competent  ap- 
praisers  duly  selected  by  the  parties  after  a  careful  ex- 
amination into  all  the  circumstances.  The  result  was 
acceptable  to  Gwinn,  and  it  nowhere  appears  that  he 
made  any  objection  to  it  at  the  time.  The  only  just  and 
fair  conclusion  from  all  the  testimony  on  this  subject  is 
that  Gwinn  claimed  and  received  from  the  six  compa- 
nies to  whom  he  presented  his  demand  full  compensation 
for  hifl  loss.  The  verdict  shows  that  the  jury  so  believed. 
It  is  manifest  they  did  not  find  that  Gwinn's  loss  ex- 
ceeded in  amount  the  sum  fixed  by  the  appraisers.  On 
the  contrary,  it  appears  that,  taking  this  sum  as  a  basis 
of  calculation,  they  found  one  sixth  thereof  against  the 
Williamsburg  City  company,  with  interest  and  attorney's 
fees  added.     It  being  quite  plain  that  Gwinn  has  re- 
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ceived  the  full  amount  of  his  loss,  it  a^ems  too  manifest 
for  argument  that  he  should  not  be  allowed  to  receive 
or  recover  more  than  this  from  any  source  whatever. 
What  then  follows?  If  the  Williamsburg  City  com- 
pany ought  to  have  shared  with  the  other  companies  in 
the  payment  of  Gwinn's  loss  and  has  not  done  so,  and 
he  has  been  paid  in  full,  its  liability  ought  to  be  to  the 
other  companies  for  contribution.  This  principle  is 
clearly  stated  in  1  May  on  Insurance,  §13.  Having 
shown,  we  think  conclusively,  that  under  the  facts  ap- 
pearing in  the  record  Gwinn  can  in  no  event  recover  of 
the  Williamsburg  City  company,  the  judgment  below 
is  reversed  with  direction  that  the  action  be  dismissed. 
Judgment  reversed^  with  direction. 


MooMAUGH  r.  Everett  &  Company,  and  vice  versa. 

1.  Where  the  suit  is  in  the  short  form  of  complaint  for  two  hundred 
and  ten  bags  of  flour  of  the  value  of  four  hundred  and  fifty  dollars, 
with  no  further  allegation  of  damages  except  that  the  defendant 
refuses  to  deliver  the  property  or  pay  the  profits  thereof,  there 
can  be  no  recovery  for  more  than  four  hundred  and  fifty  dollars 
with  interest  thereon,  there  being  no  amendment  of  the  declara- 
tion or  ofier  to  amend.  Georgia  R.  B.  A  Banking  Co,  v.  Crawley , 
S7  Ga.  191, 13  8.  E.  Rep.  608. 

2.  Where  the  defendant  in  the  court  below  moves  for  a  new  trial, 
which  is  granted  unless  the  plaintiff  will  write  off  a  portion  of  his 
recovery,  and  thereupon  the  plaintiff,  declining  to  write  off,  brings 
a  writ  of  error  upon  the  judgment  granting  a  new  trial,  the  de- 
fendant cannot  by  cross-bill  of  exceptions  assign  error,  not  as  com- 
mitted by  the  court  in  any  of  its  rulings  on  the  motion  for  a  new 
trial,  but  as  committed  on  the  trial  itself  and  complained  of  in  the 
mot  ion .  Judgment  affirmed^  ioith  d  'rection . 
November  10, 1801.  Cro8»-bill  of  exceptions  dismissed. 

Conversion.  Verdict.  New  trial.  Practice.  Be- 
fore Judge  Van  Epps.  City  court  of  Atlanta.  June 
term,  1891. 

Action  by  Moomaugh  under  code^  §3390,  commenced 
December  14,  1889,  to  recover  210  bags  of  flour  alleged 
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to  be  of  the  value  of  $450.  He  obtained  a  verdict  for 
$600  on  Jutie  12,  1891.  The  defendants  moved  for  a 
new  trial,  which  was  granted  unless  the  plaintiif  would 
write  off  the  excess  of  $450  as  principal,  with  seven  per 
cent,  interest  thereon  from  the  date  of  filing  the  declara- 
tion to  that  of  the  verdict.  To  this  ruling  the  plaintiff 
excepted.  By  cross-bill  of  exceptions  the  defendants 
alleged  that  the  court  erred  in  certain  charges  and  re- 
fusals to  charge  set  out  in  a  motion  for  a  new  trial. 

Simmons  &  Corrigan,  for  plaintiff. 
Cox  &  Reed,  for  defendant. 


Wallace  v.  Johnson  et  al,    ' 

Practice  in  Supreme  Court. 
Where  three  creditora  petition  under  the  traders'  act  of  1881  for  in- 
junction and  the  appointment  of  a  receiver,  and  the  petition  is 
granted  after  making  a  fourth  creditor  a  party  to  the  petition,  one 
of  the  creditors  cannot  bring  to  this  court  a  writ  of  error  founded, 
not  upon  the  judgment  itself,  but  upon  a  reason  given  by  the 
judge  to  the  effect  that  in  granting  the  injunction  and  receiver  he 
did  not  consider  this  alleged  creditor  as  having  a  valid  debt,  such 
reason  being  no  adjudication  of  that  question,  and  there  being  no 
order  dismissing  the  petition  as  to  any  of  the  creditors.  The 
statement  of  the  judge  as  to  his  reason  is  no  adjudication,  final  or 
otherwise,  upon  the  rights  of  this  particular  creditor. 
November  10, 1891.  Writ  of  error  dismissed, 

Simmons  &  Corrigan,  for  plaintiff  in  error. 
R.  J.  Jordan,  by  brief,  contra. 


[  9?*  5^  The  Brunswick  &  Western  Railroad  Company  v.  The 

Mayor  &  Council  of  the  City  of  Waycross  et  al. 

There  was  no  abuse  of  discretion  in  granting  the  injunction  com- 
plained of.  Judgment  affirmed. 
November  10, 1801. 

Injunction.  Railroads.  Streets  Dedication.  Before 
Judge  Atkinson.  Ware  county.  At  chambers,  Au- 
gust 21,1890. 
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The  Brunswick  &  Western  Railroad  Company  com- 
menced the  construction  of  a  side-track  or  "  Y"  to  make 
a  connection  with  the  track  of  another  railroad.  The 
line  of  this  additional  track  crossed  a  street  in  the  city 
of  Waycross,  which  was  already  crossed  by  the  main 
track  of  the  B.  &  W.  railroad.  The  city  authorities 
interfered,  and  the  railroad  company  made  application 
for  injunction.  The  city  answered  in  the  nature  of  a 
cross-bill,  and  prayed  that  the  railroad  company  be  en- 
joined from  constructing  the  proposed  track  across  the 
street.  The  judge  refused  the  injunction  asked  by  the 
railroad  company  and  granted  the  temporary  injunction 
asked  by  the  city.  On  the  hearing  the  following  ap- 
peared : 

In  September,  1860,  The  Brunswick  &  Florida  Rail- 
road Company  by  purchase  acquired  a  strip  of  land  one 
hundred  feet  in  width  on  each  side,  measured  from  the 
center  of  its  track,  through  a  lot  of  land  in  Ware 
county,  and  soon  after  constructed  its  road  through  the 
land,  and  has  been,  through  its  various  successors  the 
last  of  which  is  the  B.  &  W,  Railroad  Co.,  in  constant 
use  and  occupancy  of  its  roadway  to  the  present  time, 
running  and  regularly  operating  it  as  a  railroad.  In 
1874(?),  long  after  the  completion  of  the  railroad,  the 
town  of  Waycross  was  laid  out,  covering  a  portion  of 
the  lot  of  land  mentioned.  One  of  its  streets,  now 
known  as  Plant  avenue,  was  laid  out  at  right  angles  to 
and  extending  across  the  right  of  way  and  road-bed  of 
the  railroad  company.  There  was  no  evidence  of  an 
express  grant  to  the  town  authorities  of  this  right  so 
to  lay  oft'  its  streets,  but  the  crossing  so  made  has  been 
in  constant  use  by  the  city  since  it  was  first  established, 
is  now  the  principal  thoroughfare  of  the  city,  and  the 
crossing  thus  established  has  been  maintained  and  kept 
up  by  the  railroad  company  ever  since.  This  street  is 
the  one  along  which  most  of  the  travel  passes  between 
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the  two  Bections  of  the  town.     Upon  the  strip  of  land 
one  hundred  feet  in  width,  lying  to  the  northward  of 
its  track,  the  railroad  company  commenced  the  construc- 
tion of  the  "Y"  in  question.     It  alleged  in  its  petition 
that  in  the  putting  in  of  the  "T'*  it  was  its  purpose  so  to 
construct  it  that  it  should  be  no  obstruction  to  the  pas- 
sage of  persons,  vehicles  and  property  across  Plant  ave- 
nue ;  and  that  it  was  not  its  purpose  to  block  up  Plant 
avenue  with  cars,  but  solely  to  furnish  a  connection  for 
the  passage  of  cars  and  engines  and  running  the  same 
from  the  main  line  of  the  S.  F.  &  W.  railway  to  the 
railway  yard  of  petitioner,  and  from  its  yard  to  the 
main  line  of  the  S.  F.  &  W.  railway.     No  proceeding  to 
condemn  the  way  for  Plant  avenue  across  the  railroad 
track  was  ever  instituted,  and  no  deed  conveying  to  the 
town  authorities  the  right  to  appropriate  the  land  for 
the  purpose  of  a  street  was  shown.     The  judge  below 
held  that  the  city  had  acquired  no  right  by  prescription, 
for  the  reason  that  twenty  years  had  not  elapsed  since 
the  first  appropriation  by  the  city  ;  but  he  further  held 
that,  under  the  facts  above  stated,  the  construction  and 
use  of  the  street  across  the  railroad  track  and  through 
the  strip  of  land  with  the  knowledge  of  the  railroad 
company,  its  maintenance  as  a  public  way  for  so  many 
years  until  it  became  the  principal  thoroughfare  in  a 
now  populous  city  and  the  principal  street  leading  to 
the  public  schools,  and  the  railroad  company  having  for 
many  years  kept  up  and  maintained  as  public  the  cross- 
ing at  this  particular  point,  although  it  was  under  no 
obligation  in  law  to  maintain  other  than  public  cross- 
ings along  the  line  of  its  tracks,  a  jury  might  find  that 
the  original  entry  by  the  public  was  with  the  consent  of 
the  railroad  company,  and  that  this   permissive  entry 
and  subsequent  recognition  was  sufficient  evidence  of 
an  intention  on  its  part  to  dedicate  that  portion  of  its 
right  of  way  as  a  highway  to  the  public ;  and  that  from 
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its  constant  use  and  maintenance  as  a  street  by  the  town 
authorities,  a  jury  might  find  an  acceptance  upon  the 
part  of  the  public,  which  would  make  the  dedication 
complete.  He  further  held  that  if  the  claim  by  the  city 
of  title  by  dedication  were  well  founded,  it  would  be  as 
complete  and  would  as  much  entitle  it  to  an  uninter- 
rupted use  of  the  street,  as  though  its  claim  were 
founded  upon  an  express  grant  by  the  railroad  company 
to  the  city ;  tliat  if  the  dedication  was  made  it  was  ab- 
solute, as  it  could  not  be  said  that  a  dedication  once 
made,  giving  the  public  an  absolute  right,  could  after- 
wards be  so  modified  by  the  grantor  as  to  enable  him 
to  apply  the  fee  to  a  use  in  conflict  with  the  purposes  of 
the  dedication ;  and  that  the  question  was  not  then  how 
great  would  be  the  inconvenience  to  the  public,  but 
should  the  public  be  subject  to  the  inconvenience  of  the 
additional  track  or  "T"  at  all,  the  question  of  obstruc- 
tion being  one  of  principle  and  not  one  of  degree,  etc. 

Gk)0DYEAR  A  Kay,  S.  W.  Hitch  and  L.  J.  Brown,  for 
plaintiff. 
J.  L.  Sweat  and  L.  A.  Wilson,  by  brief,  contra. 
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Ivy  v.  The  East  Tenn.,  Va.  &  Ga.  Railway  Co. 

101    281 

The  testiinony  of  the  plaintiff  himself  being  confused  and  contradic-  hq  ^ 
tory,  it  is  not  apparent  to  this  court  that  there  was  any  error  in 
granting  a  nonsuit.  Considered  all  together,  the  testimony,  con- 
strued fairly  and  naturally,  shows  that  notwithstanding  the  train 
by  which  the  plaintiff  was  injured  was  running  too  fast  and  that 
the  bell  was  not  rung  in  approaching  the  crossing,  the  injury  did 
not  take  place  at  the  crossing  but  some  distance  beyond  it,  and 

^  did  not  result  directly  from  the  company's  negligence  but  from 
the  sudden  and  unnecessary  conduct  of  the  plaintiff  himself  in 
stepping  upon  the  track  immediately  in  front  of  the  train  and  so 
near  to  the  locomotive  that  it  was  impossible  to  avoid  striking 
him  after  he  thus  put  himself  in  a  position  of  danger. 
November  «8, 1891.    By  two  Justices.  Judgment  affirmed. 
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Railroads.  Negligence.  Nonsuit.  Before  Judge 
Van  Epps  City  court  of  Atlanta.  December  term, 
1890. 

Ivy  sued  the  railway  company  for  damages  from  per- 
sonal injuries.  After  the  introduction  of  the  testimony 
for  the  plaintiff,  nonsuit  was  granted,  and  the  plaintiff 
excepted. 

The  plaintiff  testified  :  He  went,  at  night  between  9 
and  10  o'clock,  to  where  Victoria  street  in  the  city  of 
Atlanta  crosses  a  number  of  railroad  tracks,  approach- 
ing the  crossing  from  the  north  side.  He  did  not  see 
any  train  at  all  while  coming  across  the  track,  except  a 
switch-engine  which  was  on  the  south  side  making 
switches.  He  looked  both  ways.  Ho  stood  there  about 
twenty  minutes  waiting  for  the  train,  which  was  across 
the  main  crossing  and  a  very  long  train,  to  pull  up.  It 
did  not  seem  to  get  across  the  crossing.  It  made  two  or 
three  switches  as  it  pulled  on  up  towards  the  freight- 
depot.  He  went  on,  starting  towards  the  switchman, 
coming  from  near  the  end  of  the  train  west  of  the  cross- 
ing. The  switchman  holloed,  "Look  out,"  and  there 
was  at  that  time  a  train  coming  in  front  of  witness,  the 
switch-engine  being  right  by  the  side  of  him,  and  he 
watching  the  train  in  front.  The  switchman  holloed 
again  and  the  third  time,  and  by  that  time  witness 
looked  back  and  saw  a  train  was  very  nearly  on  him, 
and  jumped,  and  before  his  feet  could  hit  the  ground 
the  train  threw  him.  This  was  on  the  main  line,  the 
Georgia  Pacific  track,  which  was  used  both  by  that  road 
and  by  defendant.  It  was  about  fifty  or  sixty  feet  from 
the  crossing.  Witness  does  not  know  what  engine 
hit  him.  He  did  not  hear  anything  but  the  noise  of  the 
train,  and  heard  that  all  the  time  because  the  other 
train  was  pulling  up  towards  the  depot,  and  the  train 
that  was  going  that  way  he  did  not  pay  any  attention 
to,  because  he  knew  it  had  passed  him.     The  train  that 
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struck  him  was  not  ringing  the  bell,  and  he  does  not 
know  how  fast  it  was  running.  There  was  no  bell  ring- 
ing at  all.  He  could  not  detect  the  train  was  on  him 
until  he  jumped,  and  when  he  jumped  it  was  so  close  to 
him  it  hit  him  before  he  knew  anything.  The  switch- 
man said,  "Look  out,''  that  train  was  coming  there,  or 
some  way;  witness  did  not  exactly  understand  him,  but 
knows  he  threw  up  his  lantern  and  told  witness  to  "look 
out."  Witness  was  watching  the  train  coming  in  front 
of  him,  but  doed  not  know  what  train  that  was.  lie 
crossed  the  railroad  because  he  could  not  get  across 
"there,"  and  because  they  were  making  up  their  freight 
there,  and  they  retained  the  track  so  long  he  had  either 
to  go  back  the  other  way  or  go  where  the  switchman 
was.  At  the  place  where  he  attempted  to  cross  people 
crossed  very  often,  and  they  crossed  there  because  the 
crossing  was  blocked  with  trains.  He  supposes  that  he 
was  on  the  identical  track  where  the  engine  hit  him, 
about  a  minute  and  a  half.  He  saw  the  train  was  on  it 
when  he  stepped  on  the  track.  Supposes  he  was  on 
there  more  than  two  minutes,  and  as  soon  as  he  stepped 
on  the  track  he  glanced  his  eye  and  saw  the  train  com- 
ing, and  about  that  minute,  before  he  hit  the  ground, 
the  train  hit  him.  He  understood  the  switchman  to  be 
alluding  to  the  train  that  was  coming  in  front  of  him 
when  the  switchman  was  calling  to  him.  There  are  five 
or  six  tracks  at  this  place,  and  of  these  the  W.  &  A. 
railroad  had  two.  The  cars  that  were  blockading  the 
street  were  on  the  track  that  ran  by  the  freight-depot, 
which  was  the  track,  of  the  Georgia  Pacific  and  not  of 
defendant.  The  Georgia  Pacific  depot  is  at  the  crossing 
on  the  south  side  of  these  tracks,  but  the  East  Tennessee 
depot  is  about  a  mile  away.  There  was  no  train  on  the 
tracks  next  to  Marietta  street,  the  side  from  which  he 
approached,  and  the  blockading  train  was  on  the  far 
side  of  the  five  tracks.     He  stopped  next  to  the  track 
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that  this  train  was  on,  right  between  two  tracks,  having 
crossed  over  four  tracks,  and  was  waiting  to  get  over 
that  last  track ;  and  the  train  not  moving  after  he  had 
waited  awhile,  he  walked  down  the  track  in  order  to 
get  to  the  end  of  the  train  and  go  around  it.  He  did 
not  get  up  on  the  track,  but  went  between  the  last  two 
tracks.  He  did  not  go  to  where  he  wanted  to  cross,  be- 
cause the  train  had  stopped  and  there  was  a  train  com- 
ing on  the  same  track,  which  threw  him  between  the 
two  trains.  The  switchman  holloed,  "Look  out,"  and 
witness  could  not  go  that  way,  but  had  to  come  back, 
so  he  turned  to  his  right  to  get  on  the  other  side,  stepped 
back  and  crossed  the  other  track  to  between  the  second 
and  third  tracks.  When  the  switchman  still  holloed, 
"Look  out,"  he  turned  himself  "that  way"  and  found 
the  train  was  on  him.  It  was  while  he  was  walking  to 
get  around  the  blockading  train  that  the  cry,  "Look 
out"  was  given,  and  he  did  not  get  to  the  end  of  the 
blockading  train,  which  train  was  facing  towards  the 
city.  The  two  tracks  were  about  three  feet  apart,  the 
regular  distance.  People  can  walk  between  them,  and 
when  trains  are  on  them  a  man  could  stand,  but  he  did 
not  know  that  it  would  be  safe  to  walk,  unless  one 
walked  "mighty  straight" ;  if  he  stood  still  the  train 
might  pass  him  without  his  being  hit.  The  switchman 
was  at  the  switch  below  him,  west  of  the  crossing,  the  city 
side  being  east  of  the  crossing.  At  the  time  the  switch- 
man spoke  to  him  he  was  walking  between  the  tracks, 
and  the  train  he  saw  moving  then  was  coming  right  to- 
wards him  on  the  track  on  his  right  from  towards  the 
river,  the  west  side.  The  blockading  train  was  "puffing 
about  kind  of  shifting"  ;  he  does  not  know  what  it  was 
doing ;  it  was  not  coming  fast,  and  the  engine  or  train 
that  was  coming  towards  him  was  not  coming  very 
fast;  the  headlight  was  shininfif  in  his  face.  When  he 
heard  the  switchman  hollo,  "Look  out,"  he  thought  he 
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meant  the  engine  was  comiog  towards  him,  and  did  not 
look  back  to  see  whether  there  was  one  on  the  other 
side  coming.  After  the  switchman  holloed  and  witness 
turned  to  his  right  and  stepped  across  the  track,  this 
put  him  between  the  third  and  fourth  tracks,  and  just 
as  he  stepped  there  he  looked  back  and  saw  the  train 
was  right  on  him  and  that  he  could  not  risk  himself 
there  between  those  two  tracks  where  he  first  caught 
sight  of  this  train.  He  got  upon  the  third  track ;  tried 
to  jump  over  it ;  he  did  not  get  on  it  "he  don't  reckon"  ; 
he  does  not  know  how  he  did,  but  knows  he  jumped. 
When  the  warning  to  "look  out"  was  given,  he  was  be- 
tween the  third  and  fourth  tracks,  having  crossed  over 
one  track,  and  the  third  track  was  the  main  line.  Does 
not  knowhow  he  got  on  that  track.  He  jumped  right 
there.  Just  as  he  crossed  the  track  on  the  right  and 
got  in  between  the  others,  he  looked  back  and  saw  this 
train  was  right  on  him ;  supposes  he  must  have  been 
on  the  track  when  he  saw  the  train  was  on  him.  He 
could  not  tell  the  position  he  was  in  right  then,  because 
he  got  a  little  "sorter"  excited  and  knew  it  was  danger- 
ous and  made  a  jump.  He  "aimed"  to  jump  clean  out 
of  the  way.  When  he  got  the  first  notice  to  look  out, 
he  was  between  the  fourth  and  fifth  tracks  and  saw  an 
engine  coming  down  the  fourth,  and  he  crossed  over 
the  fourth,  and  then  the  switchman  holloed  again  to 
"look  out,"  and  he  looked  in  the  rear.  He  got  another 
notice  after  he  was  between  the  third  and  fourth  tracks, 
and  he  looked  out  about  the  third  time  the  switchman 
holloed.  He  never  looked  for  the  engine  coming  from 
towards  the  city,  but  looked  right  in  front  of  him,  tak- 
ing it  for  granted  that  was  the  train  the  switchman  was 
talking  about ;  never  looked  back  the  other  way  until 
after  he  got  on  that  track.  He  was  crossing  back  to- 
wards Marietta  street  when  he  got  hit.  That  was  the 
only  way  to  get  out  of  danger.     He  was  quite  familiar 
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with  that  place  and  had  been  crossing  there  about  five 
years  twice  a  day.  Had  a  bottle  of  whiskey  in  his 
pocket  at  the  time  he  was  hurt,  but  had  not  drunk  a 
drop  of  it ;  had  taken  two  glasses  of  beer  that  night, 
the  last  about  twenty  or  twenty-five  minutes  before  he 
left  Marietta  street.  He  heard  the  switchman  when  he 
first  called  out,  and  as  they  have  a  usual  way  of  hollo- 
ing at  each  other  on  the  switch,  he  had  no  idea  the 
switchman  was  talking  to  him,  but  left  the  place  where 
he  was  because  the  switchman  kept  holloing  and  throw- 
ing the  lantern,  and  that  attracted  his  attention.  The 
main  line  where  he  got  hurt  is  straight  and  perfectly 
open.  He  could  have  heard  a  bell  if  they  were  ringing 
it,  but  there  was  no  bell  rung.  If  he  had  been  paying 
attention  and  listening  to  see  whether  trains  were  com- 
ing or  not,  he  could  have  heard  the  noise  of  the  train 
that  hit  him,  in  spite  of  what  was  going  on  around 
him.  He  was  not  paying  any  attention  in  the  direction 
in  which  the  train  was  coming  that  struck  him,  but  all 
his  attention  was  on  the  train  that  was  coming  [from  the 
west].  The  train  that  hit  him  had  a  headlight  on  it, 
and  if  he  had  been  looking  that  way  he  could  have  seen 
it  approaching  for  several  hundred  yards. 

The  switchman  testified  for  plaintiff:  It  was  the 
pilot  of  one  of  defendant's  engines  which  struck  plain- 
tiff. Witness  saw  the  plaintiff  about  three  minutes  be- 
fore, and  plaintiff  was  going  between  the  number  one 
side-track  and  the  main  line,  walking  on  the  end  of  the 
ties,  right  by  the  side  of  the  track.  Witness's  train 
(Georgia  Pacific)  was  in  motion  at  the  same  time  com- 
ing back  on  number  one  side-track.  Both  of  the  trains 
were  in  motion.  Plaintiff'  "  aimed"  to  go  around  by 
witness  and  witness  holloed  to  him  to  "  look  out."  If 
he  had  come  around  where  witness  was,  witness's  train 
would  have  caught  him.  There  was  a  W.  &  A.  switch- 
engine  right  across  the  track,  blowing  off*  steam,  and 
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defendant's  passenger-train  coming,  and    witness  sup- 
poses plaintiff'  did  not  know  which  one  holloed  at  him. 
The  train  which  struck  him  was  running  fast  enough 
for  a  man  to  get  off  and  on,  witness  supposes  about  ten 
miles  an  hour.     It  was  about  three  car-lengths  from  the 
street  crossing,  and  when  the  train  was  coming  towards 
the  crossing  witness  did    not    hear  it  ringing  a  bell. 
Does  not  know  whether  the  W.  &  A.  train  was  ringing 
a  bell ;  if  it  was  he  did  not  hear  it ;  could  not  have  heard 
it  if  it  hadb  een,  because  of  the  noise   of  witness's  own 
train  that  he  was  working  with.     Plaintiff*  touched  the 
track  and  started  across,  and  before  he  got  across  the 
engine  struck  him.     It  was  about  three  seconds  or  a 
minute^ — something  like  that.     If  a  man  were  crossing 
at  Victoria  street,  he  would  have  to  cross  three  of  the 
Georgia  Pacific  tracks,  counting  the  main  line,  and  three 
of  the  W.  &.  A.     The  W.  &.  A.  engine  was  coming  from 
the  river  towards  the  city  and  was  on  the  track  next  to 
the  main  line.    Plaintiff  was  coming  down  the  main  line 
on  the  side  of  the  track  and  next  to  the  track  witness's 
train  was  on,  and  was  about  three  car-lengths  from  wit- 
ness when  witness  holloed  at  him,  looking  right  at  the 
engine  ;  the  reflection  of  the  light  of  the  W.  &  A.  shone 
right  in  his  face.     Witness  saw  the  engine  coming  be- 
hind him;  could  have  seen  the  engine  three  or  four 
hundred  yards.     The  main  line  was  between  the  track 
witness's  engine  was  on  and  the  track  the  W.  &  A.  en- 
gine was  coming  on,  and  when  witness  holloed  at  plain- 
tiff he  did  not  cross  the  track  the  W,  &.  A.  engine  was 
on,  but  started  across  the  main  line,  and  before  he  got 
across  was  struck ;  if  he  had  looked  back  he  could  have 
seen  the  train  coming.     He  was  watching  witness.    The 
"W.  &.  A.  engine  was  ringing  a  bell ;  it  was  letting  off' 
steam,  and  witness'  engine  was  backing  and  making  a 
noise  and  the  steam  was  escaping  from  it ;  does  not  re- 
member whether  it  was  ringing  a  bell  or  not.     Because 
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of  the  noise  the  W.  &  A.  was  making,  witness  could  not 
tell  whether  the  train  that  was  coming  out  was  making 
a  noise  or  not.  Thinks  it  was  running  about  ten  or 
twelve  miles  an  hour.  Saw  nothing  of  any  whiskey 
when  he  picked  up  plaintiff;  saw  the  bottle  where  it  was 
broken  and  smelt  some  whiskey  when  he  picked  him 
up,  but  paid  no  attention  to  his  breath,  and  does  not 
know  whether  he  had  drunk  any  or  not.  He  did  not 
see  plaintiff  when  plaintiff  was  standing  at  the  crossing, 
there  were  so  many  standing  there.  The  tracks  were 
about  six  feet,  he  supposes,  from  one  rail  to  the  other, 
which  is  the  regular  distance.  When  he  first  saw  plain- 
tiff plaintiff  was  walking  straight. 

Plaintiff  also  put  in  evidence  as  to  the  extent  of  his 
injuries,  earnings,  age,  etc.,  and  an  ordinance  of  the  city 
to  the  effect  that  any  engineer  or  other  person  in  charge 
of  an  engine,  with  or  without  cars  attached,  who  should 
run  the  same  through  any  part  of  the  city  at  a  greater 
rate  of  speed  than  six  miles  an  hour,  should,  on  convic- 
tion, be  punished  in  a  manner  prescribed  in  the  ordi- 
nance. 

Cox  &  Rbbd,  for  plaintiff. 

Dorset,  Brewster  &  Howell,  for  defendant. 


116  wa  Martin  v,  Burgwyn  et  al. 

1.  Although  the  act  of  1887  requires  a  petition  for  injunction  and  re- 
ceiver to  be  verified,  yet,  where  the  verification  is  imperfect,  the 
deficiency  may  be  supplied  by  affidavits  at  the  hearing  in  case  the 
presiding  judge  shall  think  proper,  in  the  exercise  of  his  discre- 
tion, to  proceed  on  the  defective  verification.  It  is  best,  however, 
to  require  proper  verification  before  any  action  is  taken  on  the 
petition. 

2.  A  petition  by  the  vendors  of  goods  against  an  insolvent  purchaser, 
alleging  fraud  in  the  purchase  and  repudiating  the  contract  of 
sale  on  that  account,  has  equity  on  which  to  proceed  to  reclaim 
the  goods  or  their  proceeds  in  the  hands  of  such  purchaser.  This 
equity  holds  equally  whether  the  term  of  credit  has  expired  or 
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not    In  such  case,  a  receiver  may  be  appointed  to  take  charge  of 
money  and  books  of  account. 

3.  An  order  appointing  a  receiver  is  sufficiently  specific  in  its  de- 
scription as  to  notes  and  books  of  account  which  specifies  them 
thus :  "  the  books,  notes  and  accounts  of  all  kinds  of  the  said  de- 
fendant in  the  business  of  sellmg  cigars,  snuff,  tobacco  and  other 
goods." 

4.  Where,  in  his  sworn  answer  to  a  rule  for  contempt  in  not  sur- 
rendering up  to  a  receiver  his  money,  books,  notes  and  accounts, 
the  defendant  all^;es  that  he  cannot  make  the  surrender  because, 
before  the  filing  of  the  petition,  he  paid  the  money  and  trans- 
ferred the  other  assets  to  his  sister  in  discharge  of  a  bona  fide  in- 
debtedness to  her,  that  she  now  has  possession  of  the  money, 
books,  notes  and  accounts,  and  they  are  not  now  in  his  power,  pos- 
session or  control,  and  where  this  answer  is  supported  by  the  affi- 
davit of  the  sister  whose  credibility  as  a  witness  is  unirapeached, 
she  admitting  on  oath  that  she  has  the  assets,  and  it  further  ap- 
pearing that  she  is  solvent  and  able  to  respond  to  the  plaintiffs  or 
the  receiver  for  the  same  and  that  she  is  a  resident  of  the  county 
where  the  suit  is  pending,  the  answer  thus  supported  is  sufficient 
to  relieve  the  defendant  from  the  imputation  of  willful  contempt, 
and  the  rule  against  him  should  be  discharged ;  more  especially 
as  the  plaintiffs,  under  the  facts,  are  not  dependent  upon  this 
harsh  proceeding  to  realize  the  assets  in  question,  but  may  reach 
the  same,  if  the  testimony  above  recited  be  false,  either  by  mak- 
ing the  sister  a  party  defendant  in  the  cause,  or  by  a  regular  ac- 
tion against  her  at  the  suit  of  the  receiver. 

6.  Irregularities  in  proceedings  for  contempt  are  immaterial  where 
the  result  is  a  sufficient  purging  of  the  contempt  and  a  conse- 
quent discharge  of  the  rule. 
November  88. 1891. 

Injunction  and  receiver.  Verification.  Equity. 
Debtor  and  creditor.  Contempt.  Practice.  Before 
Jude  Richard  H.  Clark.  Fulton  county.  At  cham- 
bers, August  4,  1891. 

Reported  in  the  decision. 

Mayson  &  Hill  and  John  L.  Hopkins  &  Son,  for  plain- 
tiff in  error. 

Glenn  &  Maddox,  Bbnj.  Phillips,  Weil  &  Goodwin, 
L.  L.  Knight,  C.  L.  Brooks  and  David  Eichberg,  contra. 

Simmons,  Justice. 
1.  The  ori^nal  petition  of  the  plaintiffs  was  sworn  to 
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by  ILirralson,  their  agent,  who  made  affidavit  that  the 
facts  stated  in  the  foregoing  petition,  so  far  as  they  were 
stated  on  his  own  knowledge,  were  true,  and  so  far  as 
stated  upon  the  knowledge  of  others,  he  believed  them 
to  be  true.  At  the  hearing  the  defendant  moved  to  dis- 
miss the  petition  on  the  ground  that  it  was  not  suffi- 
ciently verified.  The  motion  was  overruled,  and  the 
hearing  was  had  when  an  amendment  was  filed,  the 
affidavit  to  which  stated  positively  that  the  facts  con- 
tained therein  were  true.  Affidavits  from  other  persons 
were  also  filed,  sustaining  the  allegations  in  the  bill  and 
amendments. 

While  the  act  of  1887  (Acts  1887,  p.  64)  declares  that 
a  petition  which  seeks  an  extraordinary  equitable  relief 
or  remedy  must  be  verified,  and  while  we  think  it  is  the 
better  practice  for  a  judge  to  require  petitions  seeking 
extraordinary  equitable  relief  or  remedies  to  be  posi- 
tively verified  before  he  grants  any  order  thereon,  still, 
if  the  petition  should  be  imperfectly  verified,  the  de- 
ficiency may  be  supplied  at  the  hearing  by  a  new  affida- 
vit to  the  petition  or  by  the  affidavits  of  other  persons, 
if  in  the  exercise  of  his  discretion  he  should  think 
proper  to  proceed  on  the  defective  verification.  If  the 
judge  should  refuse  to  proceed  on  account  of  the  in- 
sufficiency of  the  verification,  we  would  not  hold  the 
ruling  to  be  erroneous.  Boykin  v.  Epstein,  87  Ga.  26, 
13  S.  E.  Rep.  15.  If,  however,  the  judge  sees  proper, 
in  the  exercise  of  his  discretion,  to  allow  the  petition  to 
be  properly  verified,  either  by  a  new  affidavit  of  the 
plaintiff,  or  by  affidavits  of  others  who  know  the  facts, 
we  will  not  control  his  discretion  in  so  doing.  Shannon 
V.  Fechheimer,  76  Ga,  86 ;  Alspaugh  v.  Adams,  80  Ga. 
345. 

2.  The  defendant  also  moved  to  dismiss  the  petition 
on  the  ground  that  the  petition  and  amendments  did 
not  make  out  a  case  for  the  relief  sought ;  that  the  evi- 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  81 

deuce  did  uot  authorize  the  appointment  of  a  receiver ; 
that  no  receiver  coukl  he  had  for  money  in  the  hands 
of  defendant ;  that  the  appointment  of  a  receiver  for 
book.>.  notes  and  accounts  was  unauthorized,  as  the  rem- 
edy at  law  was  complete  ;  and  that  the  debts  of  the  pe- 
titioners were  not  due.  The  petition  charges,  in  sub- 
stance, that  the  defendant  was  insolvent;  that  at  the 
time  he  made  the  purchases  of  goods  from  the  plain- 
tiffs, he  had  no  intention  or  purpose  to  pay  for  the  same, 
but  his  intention  was  to  dispose  of  them  and  put  the 
money  in  his  own  pocket;  that  he  did  sell  a  large  part 
of  them  to  Gregg  &  Company  with  intent  to  get  the 
stock  of  goods  so  sold  beyond  the  reach  of  his  cred- 
itors: that  his  plan  was  to  acquire  goods  from  the 
plaintiifs  and  other  creditors  fraudulently,  sell  and  dis- 
pose of  them  in  like  manner,  and  appropriate  the  pro- 
ceeds to  himself;  that  he  refused  to  make  any  payments 
on  his  dabts,  and  had  evaded  all  his  creditors  and  de- 
clined to  make  settlements  with  them ;  that  Gregg  & 
Company  claim  they  are  bona  fide  purchasers  without 
notice ;  that  the  defendant  sold  to  them  with  the  intent 
and  purpose  to  delay,  defraud  and  hinder  the  petitioners 
in  the  collection  of  their  debts,  and  to  put  the  said 
assets  which  in  justice  and  equity  belonged  to  the  peti- 
tioners and  other  creditors,  in  the  shape  of  money,  and 
thus  perfect  his  scheme  to  defraud  them  of  their  goods; 
that  if  petitioners  failed  to  reach  the  money  which 
Gregg  &  Company  paid  the  defendant,  they  would  lose 
their  entire  indebtedness;  that  this  money  ought  to  be 
appropriated  to  the  payment  of  all  the  creditors,  and 
the  only  method  of  reaching  it  was  through  the  action 
of  the  court ;  that  they  had  sold  the  defendant  goods  on 
the  faith  of  certain  representations  as  to  his  solvency 
made  by  him  to  Dun  &  Co.,  and  that  said  representa- 
tions were  false ;  that  he  was  insolvent  at  the  time  the 
ptatements  were  made ;  that  the  goods  being  sold  on  the 
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faith  of  the  statements  and  they  being  false,  the  contract 
for  the  sale  thereof  was  void,  and  they  repudiated  it ; 
and  the  defendant  having  sold  the  goods  to  a  bona  fide 
purchaser,  the  courts  would  follow  the  proceeds  of  the 
sale,  because  the  defendant,  not  having  acquired  title  to 
the  goods,  had  no  title  to  the  proceeds  thereof,  but  held 
the  same  for  the  use  of  the  parties  from  whom  he  ob- 
tained the  goods.  It  may  be  fairly  inferred  from  these 
and  other  allegations  that  the  notes,  accounts  and  money 
were  the  proceeds  of  the  goods  sold  defendant  by  the 
plaintiffs,  and  we  think  the  facts  alleged  were  sufficient 
to  authorize  the  plaintiffs  to  proceed  to  reclaim  their 
goods  in  the  hands  of  the  purchaser,  or  reclaim  the  pro- 
ceeds thereof  in  case  they  had  been  disposed  of  to  inno- 
cent purchasers.  According  to  these  allegations,  the 
defendant  was  insolvent  at  the  time  of  the  purchase  of 
the  goods,  and  did  not  intend  at  that  time  to  pay  for 
the  same.  If  that  be  true,  the  sale  was  void,  at  the  elec- 
tion of  the  vendors ;  the  purchaser  obtained  no  title  to 
the  goods,  and  the  vendors  could  reclaim  them  wherever 
found,  unless  they  had  been  sold  to  innocent  purchasers ; 
and  in  that  event,  they  would  have  a  right  to  the  pro- 
ceeds of  the  goods  if  such  proceeds  were  found  in  the 
defendant's  possession,  custody  or  control.  Under  this 
state  of  facts,  it  was  immaterial  whether  the  debt  was 
due  or  not.  Where  a  debtor  by  fraudulent  means  has 
obtained  a  credit  in  the  purchase  of  goods,  the  vendor, 
upon  ascertaining  the  fraud,  can  rescind  the  sale  and 
institute  proceedings  to  claim  the  goods  or  the  proceeds 
thereof,  whether  the  time  of  credit  given  the  purchaser 
has  expired  or  not.  The  contract  to  give  time  to  pay 
for  the  goods  is,  at  the  instance  of  the  seller,  as  void  as 
the  contract  of  sale.  And  if,  in  such  case,  it  is  neces- 
sary for  the  protection  of  the  rights  and  interests  oi 
the  plaintiffs,  the  court  may  appoint  a  receiver  and  re- 
quire the  debtor  to  turn  over  to  such  receiver  his  books 
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of  account  and  notes,  and  the  money  arising  from  the 
sale  of  the  goods.  Benj.  Sales,  §451,  Bennett's  Amer- 
ican Notes  (ed.  of  1888),  p.  443 ;  Coheii  v.  Meyers,  42 
Ga,  46 ;  Joknsm  v.  ffDonnell,  75  Ga.  453. 

3.  The  order  appointing  the  receiver  provided,  among 
other  things,  that  he  should  turn  over  "the  books,  notes 
and  accounts  of  all  kinds  of  the  said  defendant  in  the 
business  of  selling  cigars,  snuff,  tobacco  and  other 
goods."  Objection  was  made  by  the  defendant  in  the 
court  below  to  this  part  of  the  order,  because  it  did  not 
specify  what  books,  notes  and  accounts  he  must  turn 
over  to  the  receiver,  and  it  was  impossible  to  comply 
with  it  as  it  stood.  We  think  the  order  was  sufficiently 
specific  to  put  the  defendant  on  notice  of  what  books, 
notes  and  accounts  he  must  turn  over.  In  fact  the  order 
specifies  that  they  were  the  books,  notes  and  accounts 
"in  the  business  of  selling  cigars,  snuff,  tobacco,"  etc. 
The  defendant  was  a  cigar  and  tobacco  dealer ;  plaintiffs 
had  sold  him  cigars  and  tobacco,  and  they  had  instituted 
this  suit  to  recover  the  articles  sold  or  the  proceeds 
thereof.  The  litigation  was  entirely  about  these  mat- 
ters. So  far  as  the  record  discloses,  the  defendant  had 
no  other  business  than  that  of  dealing  in  cigars  and 
tobacco,  and  if  he  had,  the  order  did  not  call  for  the 
books,  notes,  etc.  in  any  other  business.  It  seems  to  us 
that  the  order  was  sufficiently  specific  to  put  a  man  of  the 
weakest  mind  on  notice  of  what  books,  notes  and  ac- 
counts were  required  of  him. 

4,  5.  The  4th  head-note  fully  covers  the  question 
therein  decided,  and  needs  no  further  elaboration.  The 
5th  head-note  likewise  covers  some  minor  points  of  ir- 
regularity made  in  the  bill  of  exceptions,  and  it  is 
needless  to  comment  upon  them,  as  we  hold  that  the 
defendant  had  sufficiently  purged  himself  of  contempt. 

Judgment  affirmed  as  to  ivjunction  and  receiver,  but  re- 
versed as  to  the  attachment  for  contempt. 
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Palmer,  Stuart  &  Company  v.  Smith. 

^^£s^  1.  A  conveyance  of  land  executed  by  a  married  woman  in  payment 

cJ24  728  ^^  *^'^^  husband's  debt,  though  declared  by  the  statute  absolutelj' 

ni  void,  is  only  so  as  against  her  and  upon  her  election  to  treat  it  as 

^^  ^*7  void,  coverture  being  a  personal  privilege  which  is  not  available 

in  behalf  of  a  stranger  to  her  title. 
2.  That  a  deed  by  a  husband  and  wife  made  in  1869  recites  on  its 
face  that  the  property  had  been  set  apart  as  a  homestead,  without 
specifying  to  whom  or  as  whose  property  it  had  been  so  set  apart, 
will  not  defeat  the  deed  as  a  conveyance  of  the  wife's  prior  title  to 
the  premises,  the  deed  being  executed  in  the  State  of  Alabama, 
and  no  actual  occupation  of  the  property  as  a  homestead  then  or 
previously  being  shown,  and  it  not  appearing  that  the  makers  of 
the  deed  then  or  afterwards  resided  in  Georgia. 
November  23,  1891. 

Husband  and  wife.  Title.  Homestead.  Before  Judge 
Marshall  J.  Clarke.  Fulton  superior  court.  March 
term,  1891. 

Palmer,  Stuart  &  Company  brought  complaint  against 
Smith  for  a  certain  tract  of  land  in  Fulton  county.  The 
evidence  showed  that  in  1860,  James  Jett  was  in  pos- 
session of  the  land  and  had  been  for  several  years  pre- 
viously. He  conveyed  it  to  Thrasher,  who  conveyed  it 
to  Sells  in  1865  or  1866,  and  Sells  went  into  possession 
and  conveyed  to  Boyd  in  1868.  Boyd  in  March,  1869, 
conveyed  to  Mrs.  Walls,  the  wife  of  W.  W.  Walls. 
Walls  was  indebted  to  the  plaintiffs  on  three  notes,  and 
plaintifts  took  a  deed  to  the  property  from  Mrs.  Walls 
and  W.  W.  Walls  in  October,  1869,  in  settlement  of  the 
notes.  This  last  deed  contained  the  clause  quoted  in 
the  second  part  of  the  opinion.  Walls  testified  that  he 
bought  the  land  from  Boyd  and  the  deed  was  made  to 
his  (Walls')  wife,  and  he  and  his  wife  afterwards  sold  to 
plaintifts.  Defendant  is  now  in  possession  of  the  prem- 
ises, but  the  nature  of  his  possession  or  of  his  claim  to 
the  property  does  not  appear.  Plaintifts  have,  through 
their  agent,  been  paying  taxes  on  the  property  since 
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the  deed  was  made  them,  but  have  not  been  in  posses- 
sion of  the  lot. 

After  verdict  for  the  defendant,  the  plaintiffs  moved 
for  a  new  trial  on  the  grounds  that  the  verdict  was  con- 
trary to  law  and  evidence,  that  the  court  erred  in 
charging  the  jury  to  find  for  the  defendant,  and  for 
newly  discovered  evidence.  In  support  of  the  last 
ground  the  plaintiffs  produced  the  affidavit  of  their  at- 
torney to  the  following  effect :  He  received  letters  from 
W.  W.  Walls  attached  as  exhibits  to  his  affidavit,  since 
the  verdict  was  rendered,  in  which  AV'alls  states  that 
his  wife  is  dead,  leaving  only  one  child ;  that  this  knowl- 
edge has  come  to  deponent  since  the  verdict  and  he  did 
not  know  of  it  until  he  received  the  letter;  that  the  evi- 
dence is  material  under  the  ruling  of  the  court  that  the 
deed  from  Mrs.  Walls  to  plaintiffs  was  void;  that 
deponent,  as  attorney  for  plaintiffs  who  reside  in  Vir- 
ginia, has  had  the  sole  management  and  care  of  the  case 
in  its  preparation  and  trial,  and  the  facts  thereof  con- 
nected with  this  motion  are  only  known  to  him;  that  he 
he  has  not  obtained  the  affidavit  of  Walls  to  the  facts, 
because  Walls  is  inimical  to  the  interest  and  recovery  of 
plaintiffs,  and  from  other  letters  received  from  Walls, 
who  lives  in  Alabama,  he  knew  it  was  useless  to  ask 
him  to  give  his  affidavit  to  the  truth  of  the  facts ;  and 
that  deponent  had  used  due  diligence  in  discovering  and 
preparing  the  evidence  in  the  case.  The  first  of  the  two 
letters  attached  as  exhibits  stated  that  the  writer  had 
noticed  in  a  paper  the  decision  in  this  case ;  that  his  son, 
who  was  just  of  age,  was  going  to  commence  suit  for  the 
property,  and  the  writer  saw  nothing  to  keep  this  son, 
the  only  child  of  Mrs.  Walls,  from  recovering  the  prop- 
erty. The  other  letter  stated  that  the  writer  did  not 
know  that  he  could  claim  any  of  his  deceased  wife's 
estate,  as  the  money  that  paid  for  the  land  belonged  to 
her  and  not  him,  and  as  he  deeded  his  rights  away,  if  he 
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ever  had  any,  though  that  did  not  aftect  the  claim  of  his 
son  who  could  recover,  etc.     New  trial  was  denied. 

Fulton  Colville,  for  plaintiffs. 

John  L.  Hopkins  &  Son,  for  defendant. 

Simmons,  Justice. 

1.  Under  the  facts  reported,  the  judge  directed  the 
jury  to  return  a  verdict  in  favor  of  Smith,  the  defend- 
ant, on  the  ground  that  the  deed  put  in  evidence  from 
Walls  and  his  wife  to  Palmer,  Stuart  &  Co.  was  made 
by  Mrs.  Walls  in  payment  of  her  husband's  debts,  and 
was  therefore  void  under  our  code,  and  that  Smith,  the 
defendant,  could  plead  this  fact.  The  record  does  not 
show  that  Smith  was  privy  in  blood  or  estate  to  Mrs. 
Walls.  Where  a  married  woman  having  a  separate 
estate  conveys  her  property  to  a  third  person  in  pay- 
ment of  her  husband's  debts,  and  afterwards  seeks  to 
recover  the  property  or  to  cancel  the  deed,  the  deed 
will  be  declared  void,  on  her  motion,  as  against  all  per- 
sons who  had  notice  that  it  was  made  for  such  purpose. 
But  where  she  has  conveyed  her  separate  estate  in  pay- 
ment of  her  husband's  debts,  to  one  party,  and  another 
party  is  in  possession  of  the  property  who  is  not  in 
privity  with  her  in  blood  or  estate,  and  is  sued  therefor 
by  the  vendee  of  the  wife,  the  defendant  cannot  set  up 
in  his  defence  that  the  deed  is  void  because  made  in 
payment  of  the  husband's  debts.  This  plea  of  the  wife 
is  a  personal  privilege,  confined  to  her  or  her  privies, 
and  if  she  or  they  do  not  set  it  up,  no  stranger  has  the 
right  to  do  so.  The  property  conveyed  by  her  under 
such  circumstances  belongs  to  her,  and  if  she  honestly 
wishes  it  to  remain  in  the  hands  of  her  vendee  in  pay- 
ment of  her  husband's  just  debts,  and  does  not  choose 
to  claim  it  for  herself,  what  right  has  a  stranger  who 
does  not  hold  under  her  to  set  up  this  defence  and  put 
her  money  into  his  pocket  ?     The  plea  of  infancy  is  a 
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personal  privilege,  and  no  one  but  the  infant  can  avail 
himself  of  it.  The  plea  of  usury  is  also  a  personal  privi- 
lege, and  no  one  but  the  party  promising  usury,  or  his 
privies,  can  take  advantage  of  it,  except  in  cases  of  in- 
solvency. We  think  the  plea  of  coverture  is  also  a  per- 
sonal privilege  to  the  wife,  and  can  avail  no  one  except 
herself  and  her  privies.  We  therefore  hold  that  under 
the  facts  as  disclosed  by  the  record,  the  deed  from  Walls 
and  wife  to  Palmer,  Stuart  &  Co.  was  not  void  as  be- 
tween these  parties.  Zellner  v.  Mobley,  84  Ga.  746 ;  Sut- 
ton V.  Ai/ce/iy  62  Ga.  741;  1  Wait's  Actions  and  Defences, 
157;  Johnson  v.  Jouchert,  8  Lawy.  Rep.  Annot.  (Ind.) 
797-8 ;  Bennett  v.  Mattingly,  110  Ind.  197 ;  ^Etna  Ins. 
Co.  V.  Baker,  71  Ind.  103. 

2.  The  deed  above  referred  to  contained  the  follow- 
ing clause  :  "  The  said  premises  described  having  been 
recently  set  apart  as  a  homestead  by  the  ordinary  of 
Fulton  county,  Georgia,  to  wit,  in  the  month  of  April, 
1869."  Counsel  for  the  defendant  in  error  contended 
that  "  this  was  homestead  property,  and  ejectment  could 
not  be  maintained  upon  that  deed.  Plaintiffs  are  seek- 
ing to  recover  homestead  property  on  that  deed,  and 
the  constitution  of  1868  denied  to  the  court  the  power 
of  rendering  or  enforcing  such  a  judgment."  Under 
the  facts  reported,  the  principle  contended  for  does  not 
apply.  The  evidence  does  not  show  to  whom  or  out  of 
whose  property  the  homestead  was  set  apart.  It  does 
not  show  that  Walls  and  his  wife  ever  occupied  the 
land  as  a  homestead,  nor  does  it  show  that  they  ever 
resided  in  the  State  of  Georgia,  but  we  can  infer  that  if 
they  ever  did  reside  in  Georgia,  they  had  removed  to 
the  State  of  Alabama,  because  the  deed  in  controversy 
was  executed  in  that  State,  and  the  two  letters  from 
Walls,  the  husband,  attached  to  the  motion  for  a  new 
trial,  show  that  he  is  still  in  Alabama.  If  they  had 
never  resided  in  this  State,  no  homestead  could  have 
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been  set  apart  to  them  under  its  laws.  If  tliey  had  had 
a  homestead  set  apart  to  them  and  removed  from  this 
State  to  another,  under  the  reasoning  of  the  decision  in 
the  case  of  City  Bank  v.  Smissorij  73  Ga.  422,  they  lost 
their  homestead  rights  in  the  property.  If  the  property 
was  the  wife's,  the  homestead  could  not  have  been  set 
apart  to  her  out  of  it.  We  think,  therefore,  that  the 
facts  as  disclosed  by  the  record  could  not  defeat  the 
deed  as  a  conveyance  of  the  wife's  prior  title  to  the 
premises.  Judgment  reversed. 


RoDGERS,  administrator,  v.  Moore. 

1.  Where  an  attorney  was  employed  to  procure  a  bond  for  one 
charged  with  a  criminal  offence,  and  did  so,  taking  from  the  per- 
son HO  charge<l  a  deed  to  indemnify  him  against  loss  on  account  of 
paid  bond,  and  afterwards  the  defendant  in  such  criminal  case 
borrowed  money  from  another  to  settle  the  same,  and  the  attorney, 
at  the  request  of  the  defendant,  quit-claimed  the  property  to  the 
lender  as  a  security  for  such  money:  Held,  that  in  a  controversy 
aa  to  theHitle  of  the  land  between  the  estate  of  the  lender  and 
that  of  tlie  defendant  in  the  criminal  case,  both  being  dead,  such 
attorney  was  a  competent  witness  to  prove  the  above  recited  facts, 
and  also  an  admission  by  the  lender  that  the  money  he  advanced 
upon  such  quit-claim  deed  had  all  been  repaid. 

2.  When  the  question  at  issue  is  whether  a  deed  was  made  as  an  ab- 
solute conveyance  of  property,  or  simply  as  a  security  for  money 
advanced  to  the  maker,  evidence  of  the  value  of  the  property  at 
the  time  the  deed  was  made  is  pertinent  and  material. 

3.  None  of  the  questions  made  in  the  bill  of  exceptions  furnish  any 
cause  for  reversing  the  judgment. 

November  23,  lw91. 

Attorney  and  client.  Witness.  Evidence.  Title. 
Admission.  Before  Judge  Marshall  J.  Clarke.  Ful- 
ton superior  court.     March  term,  1891. 

Reported  in  the  decision. 

Robert  L.  Rodgers,  for  plaintiff. 

Speairs  &  Roan  and  Rosser  &  Carter,  for  defendant. 


Digitized  by 


Google 


Reports.]  October  Term,  1891.  89 

Simmons,  Justice. 

Rodgers,  as  administrator  of  Beck,  brought  complaint 
for  land  against  Sarah  Moore.  The  title  he  relied  on 
was  a  deed  from  Giles  and  Sarah  Moore  to  Daniel,  and 
a  deed  from  Daniel  to  Beck.  It  seems  that  Giles  Moore 
was  charged  with  some  criminal  oftence  and  placed  in 
jail,  and  that  he  sent  for  Daniel,  an  attorney,  and  pro- 
cured him  to  have  a  bond  made  for  his  (Moore's)  ap- 
pearance at  court,  so  that  he  might  be  discharged  from 
jail  until  his  trial.  Daniel  got  up  the  bond,  and  Moore, 
to  secure  DanielJ  made  him  a  deed  to  the  land  in  dispute. 
Moore  subsequently  settled  the  criminal  case  by  paying 
$110.  Tie  borrowed  this  money  from  Beck,  and  requested 
Daniel  to  make  a  deed  to  the  land  to  Beck  to  secure 
him  in  the  payment  of  the  money  borrowed.  Daniel 
was  not  Moore's  attorney  except  in  procuring  his  ap- 
pearance bond.  lie  was  not  his  attorney  in  the  settle- 
ment of  the  case,  nor  when  Moore  borrowed  the  money 
from  Beck,  nor  when  the  deed  was  made  to  Beck  at 
Moore's  request.  Beck  afterwards  told  Daniel  that 
Moore  had  paid  him  the  money  borrowed.  Moore  and 
Beck  both  died  before  the  commencement  of  this  action. 
When  Daniel  was  placed  upon  the  stand  by  the  defend- 
ant and  asked  about  the  deed  he  had  made  to  Beck,  the 
plaintiff  objected  on  the  ground  that  Beck  was  dead,  and 
that  the  witness  was  attorney  for  Giles  Moore.  The 
court  overruled  the  objection  and  allowed  the  witness 
to  testify,  and  to  this  the  plaintiff  excepted. 

1.  We  know  of  ho  reason  which  rendered  Daniel  in- 
eomi>etent  to  testify  as  to  the  matters  inquired  about. 
The  plaintiff  relied  upon  the  deed  from  Moore  to  Daniel 
and  the  deed  from  Daniel  to  Beck,  to  recover  the  land. 
The  defendant  set  up  that  the  deed  from  Daniel  to  Beck 
was  given  to  secure  a  loan  which  Beck  had  made  to 
Moore,  and  that  the  loan  had  been  repaid  by  Moore. 
Daniel  was  never  the  attorney  of  Beck,  nor  was  he  at- 
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torney  for  Moore  except  to  procure  a  bond.  After  the 
bond  wa8  procured,  his  relationship  to  Moore  as  attorney 
ceased.  After  it  ceased,  Moore  borrowed  the  money 
from  Beck  and  requested  Daniel  to  make  Beck  a  quit- 
claim deed  to  the  land  to  secure  Beck  for  the  money 
borrowed.  The  bond  procured  by  Daniel  for  Moore  had 
served  its  purpose  and  he  was  discharged  from  jail. 
Moore  had  settled  the  criminal  case  and  had  borrowed 
the  money  from  Beck  to  make  the  settlement,  and  in 
these  transactions  Daniel  was  not  his  attorney  or  agent 
in  any  manner.  There  was  no  reason  why  Daniel 
would  be  incompetent  to  testifj^  as  to  the  transaction 
between  Moore  and  Beck.  He  had  no  interest  in  the 
matter,  and  was  not  at  that  time  the  agent  or  attorney 
of  either  of  them.  Nor  was  there  any  reason  why  he 
should  not  testify  to  the  admissions  of  Beck  that  Moore 
had  paid  him  the  money.  He  would  not  have  been  in- 
competent under  the  evidence  act  of  1866,  nor  was  he 
under  the  amendatory  act  of  1889. 

2.  Sarah  Moore,  the  defendant,  had  filed  a  plea  that 
the  deed  was  made  to  secure  a  loan  from  Beck  to  Moore, 
and  the  loan  had  been  paid  off.  The  consideration  ex- 
pressed in  the  deed  was  $110.  When  the  plaintiff  was 
testifying  as  a  witness,  the  defendant's  counsel  asked 
him  the  value  of  the  land  ;  to  which  he  objected.  The 
court  overruled  the  objection  and  compelled  the  plaintiff' 
to  testify  as  to  its  value.  He  testified  that  it  was  worth 
between  $400  and  $500,  or  may  be  $500  or  $600.  The 
question  at  issue  being  whether  the  deed  was  an  absolute 
conveyance  or  simply  a  security  for  money  advanced  to 
the  maker,  evidence  of  the  value  of  the  property  at  the 
time  the  deed  was  made  was  pertinent  and  material. 
Evidence  that  at  the  time  the  deed  was  made  the  prop- 
erty was  worth  $500  or  $600,  the  consideration  of  the 
deed  being  only  $110,  was  strong  proof  to  sustain  the 
defendant's  plea,  and  the  court  was  right  in  overruling 
the  objection. 


Digitized  by  VjOOQIC 


Reports.] 


October  Term,  1891. 


91 


3.  There  are  other  questions  made  in  the  bill  of  ex- 
ceptions, but  none  of  them  furnish  any  cause  for  revers- 
ing the  judgment.  Judgment  affirmed. 


Hathcock  V,  The  State. 

1.  Representations  by  a  party  applying  for  credit  that  he  was  per- 
fectly solvent  and  responsible  for  his  debts,  and  was  good  for  his 
obligations,  are  representations  of  his  respectability  and  wealth, 
and  if  false,  are  within  section  4587  of  the  code,  which  declares 
that  "  If  any  person  by  false  representation  of  his  own  respect- 
ability, wealth  or  mercantile  correspondence  and  connections, 
shall  obtain  a  credit  and  thereby  defraud  any  person  or  persons 
of  any  money,  goods,  chattels,  or  any  other  valuable  thing,    .    . 

*    Buch  person  so  oflfending  shall  be  deemed  a  cheat  and  swindler." 

2.  Where  the  trial  is  had  at  the  same  time  on  two  counts  in  an  accu- 
sation, a  verdict  of  guilty  on  one  count  alone  is  an  acquittal  on 
the  other,  but  such  acquittal  does  not  vitiate  the  conviction 
although  both  counts  may  relate  to  the  same  transaction. 

3.  Where  the  goods  are  obtained  by  false  representations  mixed  with 
true  ones,  if  the  false  are  separable  from  the  true  and  are  ma- 
terial, and  had  a  material  influence  in  effecting  the  fraud,  they 
alone  may  be  alleged  in  the  indictment  or  accusation,  and  the 
conviction  will  be  upheld  although  other  representations  not 
false  constituted  a  material  part  of  the  inducement  on  which  the 
prosecutor  gave  the  credit  and  parted  with  his  goods. 

4.  Where  the  fruits  of  a  criminal  fraud  amounted  to  more  than  nine 
hundred  dollars,  a  fine  of  one  thousand  dollars  is  not  an  excessive 
or  unusual  punishment. 

5.  The  sentence  being  that  the  accused  "  pay  a  fine  of  one  thousand 
dollars  and  costs  of  this  prosecution,  or  be  confined  in  the  com- 
mon jail  for  twelve  months,"  is  in  the  alternative.  When  in  the 
alternative,  the  imprisonment  is  a  part  of  the  punishment  and 
cannot  exceed  the  limit  of  six  months.  Direction  given  to  modify 
sentence  as  to  imprisonment  in  jail,  in  accordance  with  section 
4705  of  the  code. 

6.  An  afiidavit  on  which  an  accusation  is  founded  in  the  city  court 
may  charge  two  misdemeanors  of  the  same  class  as  committed  by 
the  same  person,  and  the  accusation  founded  thereon  may  consist 
of  two  counts,  each  charging  one  of  the  offences  set  forth  in  the 
affidavit,  and  the  prosecutor  will  not  be  compelled  to  elect  be- 
tween these  counts  at  the  trial  where  it  appears  from  the  evidence 
that  "both  of  them  relate  to  the  same  transaction. 

7.  Where  the  affidavit  sets  out  one  of  the  offences  and  adds  the  facts 
concerning  the  other,  introducing  these  facts  with  the  phrase, 
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"  the  deponent  further  charges  and  accuses  the  said  W.  M.  Hath- 
cock with  misdemeanor  in  this,"  the  verification  of  the  affidavit 
is  not  confined  to  these  terms  of  accusation,  but  extends  also  to 
the  facts  as  set  out  in  the  subjoined  statement  as  to  the  mode  of 
committing  the  misdemeanor. 

8.  That  the  accused  had  unUmited  credit  with  another  house  was 
not  relevant  upon  the  question  of  whether  he  had  misrepre- 
sented his  solvency  to  the  prosecutor  and  thereby  defrauded  him. 

9.  Promissory  notes  of  the  accused,  executed  after  the  misrepre- 
sentation complained  of,  in  renewal  of  debts  existing  before,  were 
admissible  in  evidence  to  show  the  amount  of  his  liabilities  at 
the  time  he  represented  himself  as  solvent. 

10.  Objection  to  evidence  generally,  with  no  statement  of  the 
grounds  on  which  the  objection  was  based  at  the  time  it  was 
made,  will  not  be  considered. 

11.  Proof  of  good  character  will  not  hinder  conviction  if  the  guilt  of 
the  defendant  is  plainly  proved  to  the  satisfaction  of  the  jury. 
and  so  to  instruct  the  jury  is  not  " gratuitous,  unnecessary,  ar- 
gumentative and  hurtful  to  the  defendant." 

12.  The  verdict  Wiis  warranted  by  the  evidence. 
November  23, 1891. 

Criminal  law.  Cheating  and  swindling.  Verdict. 
Indictment.  Punishment.  Practice.  Evidence.  Charge 
of  court.  Before  Judge  Van  Epps.  City  court  of  At- 
lanta.    December  term,  1890. 

The  rulings  covered  by  head-notes  6-12,  and  referred 
to  but  not  fully  set  out  in  the  opinion,  are  as  follows : 

The  allegations  of  the  affidavit  and  of  the  accusation 
founded  on  it  were  the  same.  The  affidavit  was  sworn 
to  and  subscribed  before  a  notary  public.  The  sec^ond 
part  of  it  on  which  the  second  count  of  the  accusation 
was  based,  commenced  thus:  "State  of  Georgia, Fulton 
county.  The  depohent,  A.  P.  Morgan,  further  charges 
and  accuses  the  said  W.  M.  Hathcock  with  misdemeanor 
in  this,  that  on  or  about  the  aforesaid  date  of  May  23d, 
1889,  in  the  county  of  Fulton,  State  of  Georgia,  the  said 
Hathcock  represented,"  etc.  Hathcock,  alleging  that 
there  were  two  several  and  distinct  affidavits  and  accusa- 
tions against  him, moved  that  they  be  tried  separately  and 
that  the  State  be  required  to  elect  upon  which  accusa- 
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tioii  bo  should  be  tried.  Tbe  motion  was  denied.  One 
ground  of  demurrer  was,  tbat  the  second  portion  of  the 
affidavit  is  not  in  form  and  substance  an  affidavit,  and 
tliono^h  subscribed  by  Morgan  "there  is  no  form  re([uired 
therein  by  the  statute  for  an  affidavit,"  and  tliough 
sworn  to  is  insufficient  in  law,  and  therefore  the  accuyrt- 
tion  is  not  founded  on  an  affidavit  such  as  the  law  con- 
templates and  requires,  and  in  this  the  affidavit  is  de- 
fective ;  it  is  merely  an  accusation,  being  in  form  and 
effect  similar  to  the  accusation  signed  by  the  solicitor  of 
the  city  court. 

In  the  motion  for  a  new  trial,  besides  the  grounds  that 
the  verdict  was  contrary  to  law  and  evidence,  it  was 
alleged  that  the  court  erred  in  sustaining  the  objection 
of  counsel  for  the  State  to  the  following  question  asked 
Morgan  and  other  witnesses:  "Was  not  the  credit  of 
W.  M.  Hathcock  with  Tucker  &  Fain  unlimited,  and 
could  he  not  buy  all  he  wanted  from  them?"  The  de- 
fendant contended  that  the  evidence  was  admissible  as 
throwing  light  on  the  probability  of  his  application  to 
Morgan,  when  coupled  with  the  fact  that  Morgan  re- 
quired a  statement,  and  for  other  reasons. 

Also,  in  overruling  the  objection  of  defendant  to  the 
admissibility  of  all  notes  signed  by  W.  M.  Hathcock  anc( 
also  those  signed  by  Hathcock  &  Parker,  either  in  his 
individual  capacity  or  as  member  of  the  firm,  which  bore 
date  after  the  23d  day  of  May,  1889.  The  ground  of 
objection  was  that  the  notes  bore  date  since  the  repre- 
sentations said  to  have  been  made  by  Hathcock  to  Mor- 
gan.    The  notes  were  renewals  of  debts  existing  before. 

Also,  in  admitting  in  evidence,  over  objection  of  de- 
fendant, deeds  made  by  defendant  to  M.  L.  Hatlu^ock, 
dated  October  2  and  5,  1889,  conveying  certain  land, 
because,  as  movant  insists,  they  were  irrelevant  and  in 
no  way  connected  with  the  illegal  and  fraudulent  rep- 
resentation alleged  to  have  been  made.     And  in  over- 
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ruling  the  objection  of  defendant  to  the  testimony  of 
Cauley  and  Kidd  going  to  show  that  the  marks  on  cer- 
tain corn  shipped  by  Morgan  to  Hathcock  to  Fairburn, 
Georgia,  were  changed,  and  the  name  of  M.  L.  Hath- 
cock put  thereon,  because  the  same  was  in  no  way  rele- 
vant to  the  question  in  issue,  and  it  was  highly  prejudi- 
cial to  the  accused,  it  being  shown  that  the  corn  and 
other  things  bought  by  Hathcock  of  Morgan  were 
bought  to  be  consumed  in  the  use,  and  it  was  immaterial 
to  what  use  Hathcock  put  it. 

Also,  after  having  alluded  to  evidence  of  good  char- 
acter and  charged  properly  as  to  the  effect  such  proof 
might  have,  in  winding  up  the  subject  of  good  character 
by  saying:  "If,  however,  the  guilt  of  defendant  is  plainly 
proved  to  your  satisfaction,  it  will  be  your  duty  to  con- 
vict notwithstanding  proof  of  good  character,"  such  re- 
mark being  gratuitous,  unnecessary,  argumentative  and 
hurtful  to  the  defendant. 

Thos.  W.  Latham,  J.  H.  Longing,  W.  Y.  Atkinson  and 
Arnold  &  Arnold,  for  plaintiff  in  error. 

F.  M.  O'Bryan,  solicitor,  and  Rosser  &  Carter,  contra. 

Simmons,  Justice. 

The  accusation  against  Hathcock  contained  two 
counts.  The  first  was  that  Hathcock  was  guilty  of  the 
offence  of  misdemeanor,  "in  that  said  Hathcock,  in  Ful- 
ton county,  on  or  about  May  23,  1889,  did,  by  false  and 
fraudulent  representations  as  to  his  pwn  responsibility, 
wealth  and  commercial  standing,  cheat  and  defraud 
A.  P.  Morgan  out  of  certain  merchandise  to  the  value 
of  $921.35,  to  wit :  The  said  W.  M.  Hathcock  repre- 
sented  to  said  Morgan  that  he,  Hathcock,  was  the  owner 
of  a  certain  tract  of  land  in  Campbell  county,  Georgia, 
containing  six  hundred  acres,  and  also  was  the  sole 
owner  of  two  certain  mills  in  his  own  right  and  title, 
and  upon  these  representations  induced  Morgan  to  ex- 
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tend  to  him  credit  for  a  lot  of  corn,  bran,  oats  and  hay 
to  the  said  amount  of  $921.35,  when  in  truth  and  in 
fact  one  of  the  mills  did  not  belong  to  Ilathcock  and  he 
had  no  title  to  it  as  he  represented.  Said  Hathcock,  by 
said  false  and  fraudulent  representations,  induced  said 
Morgan  to  part  with  his  property  as  aforesaid,  and 
thereby  cheated  and  defrauded  him  out  of  the  amount 
of  $921.35  ;  said  Hathcock  knowing  at  the  time  he 
made  said  representations  that  they  were  false  and  were 
made  for  the  purpose  of  cheating  and  defrauding  said 
Morgan  as  aforesaid,  and  did  thereby  cheat  and  defraud 
him."  The  second  count  (omitting  the  formal  part) 
charged  that  Hathcock  represented  to  Morgan  that 
he  Was  "  perfectly  solvent  and  responsible  for  his  debts 
and  was  good  for  his  obligations,  and  thereby  mduced 
the  said  Morgan  to  part  with  certain  merchandise  to 
the  value  of  nine  hundred  and  twenty-one  and  ^^  dol- 
lars, .  .  when  in  truth  and  fact  the  said  Hathcock  was 
then  and  there  deeply  insolvent,  and  he  knew  the  same 
when  he  made  the  aforesaid  false  and  fraudulent  repre- 
sentations; and  said  false  representations  were  made 
for  the  purpose  of  cheating  and  defrauding  the  said 
A.  P.  Morgan,  and  did  thereby  cheat  and  defraud  him 
as  aforesaid.  The  said  A.  P.  Morgan  was  induced  to 
extend  credit  to  the  said  Hathcock  upon  his  false  and 
fraudulent  stat^lnents,  believing  at  the  time  that  they 
were  true,  but  the  said  Hathcock,  knowing  that  they 
were  false  and  fraudulent,  made  the  same  for  the  pur- 
pose of  cheating  and  defrauding,  and  thereby  did  cheat 
and  defraud  as  aforesaid,  contrary  to  law,"  etc. 

The  defendant  demurred  to  the  second  count  of  the 
accusation  on  the  ground  that  it  set  forth  no  offence 
under  the  laws  of  Georgia ;  the  demurrer  was  overruled, 
and  he  excepted.  A  trial  was  had,  and  the  defendant 
was  convicted  on  the  second  count;  and  he  moved  in 
arrest  of  judgment   on  the  ground  taken  in   the   de- 
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murrer,  and  also  upon  the  ground  that  "he  had  been 
Acquitted  on  the  iirst  count,  and  having  been  so  ac- 
quitted, it  was  not  lawful  that  he  should  be  convicted 
on  the  second  count,  because  the  charges  therein  made 
were  covered  by  the  charge  in  the  first  count.  If  the 
representations  stated  in  the  second  count  were  made, 
they  were  made  at  the  time  of  the  representations 
charged  in  the  first  count ;  and  the  charge  in  the  second 
relates  to  and  is  covered  by  the  transactions  which  re- 
late to  and  are  covered  by  the  first  count.''  This  mo- 
tion was  also  overruled.  The  defendant  then  made  a 
motion  for  a  new  trial  on  the  several  grounds  set  out  in 
the  report,  which  was  overruled,  and  he  excepted. 

1.  Counsel  for  the  plaintiff*  in  error  contended  that 
the  court  erred  in  overruling  his  demurrer  to  the  second 
count  of  the  accusation,  and  in  refusing  to  arrest  the 
judgment  entered  thereon.  He  contended  that  the  alle- 
gations in  the  second  count  were  not  sufficient  in  law 
to  authorize  a  conviction.  Our  code,  §4587,  provides 
that  ''If  any  person  by  false  representation  of  his  own 
respectability,  wealth,  or  mercantile  correspondence  and 
connections,  shall  obtain  a  credit  and  thereby  defraud 
any  person  or  persons  of  any  money,  goods,  chattels," 
etc.,  such  person,  on  conviction,  shall  be  punished,  etc. 
We  think  that  where  one  person  falsely  represents  to 
another  that  he  is  perfectly  solvent  and  responsible  for 
his  debts,  and  is  good  for  his  obligations,  and  by  means 
of  such  false  representations  obtains  a  credit  and  de- 
frauds another  of  money  or  goods,  such  false  represen- 
tations are  within  the*  statute.  A  representation  of 
solvency  and  ability  to  pay  debts  is  a  representation,  to 
a  certain  extent,  of  his  wealth.  It  is  not  necessary  that 
he  should  represent  that  he  is  wealthy,  before  he  can  be 
indicted  under  this  section.  A  representation  of  sol- 
vency is  a  declaration  that  he  has  property  sufficient  to 
pay  all  his  debts  and  the  one  about  to  be  incurred ;  and 
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when  he  adds  thereto  that  he  is  responsible  for  his 
debts  and  good  for  his  obligations,  it  emphasizes  the 
representation,  and  is  the  more  likely  to  deceive  the 
creditor.  If  the  representations  thus  made  are  fraudu- 
lent and  the  creditor  is  thereby  defrauded,  the  person 
making  them  is  guilty,  under  this  section  of  the  code. 
This  is  certainly  in  accordance  with  good  morals,  sound 
principle  and  right  dealing  between  man  and  man.  A 
man  who  has  defrauded  his  neighbor  by  such  false  rep- 
resentations, and  has  obtained  his  goods  and  refused  to 
pay  for  them,  has  no  right  to  complain  if  he  is  adjudged 
guilty  and  punished  for  the  fraudulent  act.  Cliftbrd  v. 
The  State,  56  Ind.  245 ;  Commonwealth  v,  Wallace, 
114  Pa.  St.  405. 

2.  Counsel  for  the  plaintiff  in  error  claimed  that  the 
court  erred  in  not  arresting  the  judgment,  because  the 
jury  acquitted  the  defendamt  on  the  first  count,  and  it 
being  the  same  transaction,  he  was  necessarily  acquitted 
on  the  second.  He  cites  on  this  point  Roberts  v.  The 
State,  14  Ga.  8,  and  Blair  v.  The  State,  81  Ga.  631  ;  but 
it  will  be  seen  by  reference  to  these  cases  that  they  refer 
to  separate  and  independent  trials  on  different  indict- 
ments. Neither  of  the  cases  holds  that  where  a  person 
is  tried  at  one  time  upon  two  counts  of  an  indictment, 
an  acquittal  on  one  amounts  to  an  acquittal  on  the 
other.  On  the  contrary,  the  law  is  that  where  a  trial  is 
had  at  the  same  time  on  two  counts  of  an  indictment  or 
accusation,  a  verdict  of  guilty  on  one  count  alone  is  an 
acquittal  on  the  other,  but  such  acquittal  does  not  viti- 
ate the  conviction  although  both  counts  may  relate  to 
the  same  transaction. 

3.  It  is  also  contended  that  the  evidence  showed  that 
the  representations  were  all  made  at  the  same  time, 
that  is,  that  the  defendant  said  he  had  six  hundred  acres 
of  land  and  two  mills,  and  was  perfectly  solvent  and 
responsible  for  his  debts  and  good  for  his  obligations, 
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aud  that  the  prosecutor  testified  that  he  gave  him  credit 
on  the  faith  of  all  the  representations  and  not  one  alone, 
and  that  inasmuch  as  the  jury  had  found  that  the  rep- 
resentations concerning  the  land  and  the  mills  were 
true,  he  could  not  be  convicted  where  only  one  of  the 
representations  was  false.  We  think  that  where  a  per- 
son  makes  representations  to  another  for  the  purpose  of 
obtaining  credit,  and  some  of  the  representations  are 
true  and  one  of  them  is  false,  and  he  knows  it  to  be 
false  at  the  time,  and  the  false  one  can  be  separated 
from  those  that  are  true,  and  it  materially  influenced 
the  mind  of  the  other  party  in  giving  credit,  the  false 
representation  may  be  alleged  alone  in  a  second  count 
of  the  indictment  or  accusation,  and  a  conviction  there- 
on will  be  upheld,  although  the  other  representations 
not  false  constituted  a  material  part  of  the  inducement 
on  which  the  prosecutor  gave  the  credit  and  parted 
with  his  goods.  On  trials  under  this  statute,  it  is  not 
necessary,  in  order  to  sustain  a  conviction,  to  prove  that 
all  the  representations  were  false.  If  it  were  so,  a  con- 
viction under  the  statute  could  rarely  be  had,  because  a 
person  who  intended  to  defraud  another  by  false  repre- 
sentations could  always  mix  enough  truth  with  the 
false  to  prevent  a  conviction.  2  Bish.  Cr.  L.  §418  ;  2 
Whart.  Cr.  L.  §776  ;  People  v.  Blanchard,  90  N.  Y.  314; 
Beasley  v.  State,  59  Ala.  20. 

4,  5.  The  bill  of  exceptions  states  that  after  the  mo- 
tion in  arrest  of  judgment  was  overruled,  the  court 
sentenced  the  defendant  to  pay  a  fine  of  $1,000  or  to  be 
confined  in  the  common  jail  of  the  county  for  a  period  of 
twelve  months.  This  sentence  was  excepted  to  on  the 
ground  that  the  punishment  was  excessive  and  unusual. 
In  the  4th  head-note  above,  we  hold  that  where  the 
fruits  of  a  criminal  fraud  amounted  to  more  than  nine 
hundred  dollars,  a  fine  of  one  thousand  dollars  is  not 
an  excessive  ox  unusual  punishment.     But  while  that 
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may  be  true  as  to  the  fine  imposed,  the  bill  of  excep- 
tions certified  to  by  the  judge  shows  that  the  sentence 
was  in  the  alternative, — either  to  pay  a  fine  of  $1,000 
or  be  imprisoned  twelve  months  in  jail.  The  judge  in 
passing  sentence  upon  a  criminal  found  guilty  of  a  mis- 
demeanor can  if  he  chooses  make  the  sentence  in  the 
alternative ;  but  when  he  does  so,  his  discretion  as  to 
imprisonment  is  limited  by  section  4705  of  the  code, 
which  prescribes  that  punishment  in  the  common  jail 
shall  not  exceed  six  months.  If,  however,  he  simply 
puts  a  fine  upon  the  criminal,  it  seems  that  he  can  en- 
force the  payment  of  that  fine  by  an  unlimited  impris- 
onment in  jail ;  and  in  that  event  the  imprisonment 
does  not  discharge  the  fine,  although  the  judge  or  other 
competent  authority  may  afterwards  release  the  prisoner 
from  jail.  Brock  v.  The  State,  22  Ga.  98  ;  McMeekin  v. 
The  State,  48  Ga.  335 ;  Church  Hab.  Corp.  §308 ;  Piseh 
V.  Hayes,  6  Fed.  Rep.  71.  But  inasmuch  as  this  was  an 
alternative  sentence,  and  the  imprisonment  inflicted  was 
not  to  enforce  the  payment  of  a  fine,  but  as  a  j)uni8h- 
ment,  the  court  exceeded  its  powers  in  respect  to  im- 
prisonment in  jail.  Wliere  the  imprisonment  is  a  part 
of  the  punishment  and  not  to  enforce  a  fine,  six  months 
in  the  common  jail  is  the  limit.  We  therefore  direct 
that  the  jndge  modify  the  imprisonment  part  of  the 
sentence  so  as  not  to  exceed  the  limits  authorized  by  the 
statute. 

6.  There  were  other  grounds  taken  in  the  bill  of  ex- 
ceptions and  in  the  motion  for  a  new  trial,  which  are 
fully  covered  by  the  6th,  7th,  8th,  9th,  10th,  11th  and 
12th  head-notes,  and  we  deem  it  unnecessary  to  elab- 
orate them  further.     Judgment  affirmed,  with  direction. 
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1.  In  so  far  aa  the  petition  in  this  case  rests  on  the  insolvent 
traders'  act  or  on  the  assignment  act,  it  is  unsupported  by  the 
facts  in  evidence.  Granting  that  the  evidence  makes  a  prima  facie 
case  of  fraudulent  conveyance  by  an  insolvent  firm  of  all  of  its 
property  to  a  single  creditor,  to  the  injury  of  the  other  creditors, 
the  purchasing  creditor  being  solvent  and  able  to  respond,  and 
the  complaining  creditors  being  without  judgments  or  other  liens 
and  having  no  claim  to  the  property  by  reason  of  fraud  in  the 
creation  of  their  demands  or  otherwise,  no  sufficient  cause  for  an 
interlocutory  injunction  and  receiver  as  to  this  property  appears. 
It  was  certainly  error  to  appoint  a  receiver  unconditionally,  with- 
out offering  the  purchaser  the  alternative  of  giving  bond  and 
security  in  lieu  of  surrendering  the  property  to  a  receiver. 

2.  The  case  of  DeLacy  v.  Hwrst,  83  Ga.  223,  rules  nothing  as  to  inter- 
locutory injunctions  or  receivers.  The  uniformity  procedure  act 
of  1887  does  not  make  extraordinary  remedies  applicable  or  avail- 
able where  they  were  not  so  before. 

November  28, 1891. 

Insolvent  traders.  Injunction  and  receiver.  Debtor 
and  creditor.  Practice.  Before  Judge  Roberts.  Mont- 
gomery county.     At  chambers,  June  1,  1891. 

The  Savannah  Grocery  Company  et  aL^  creditors  of 
Peacock,  Peterson  &  Company,  filed  their  petition  in  the 
nature  of  a  general  creditor's  bill,  alleging :  They  are 
creditors  of  the  firm  named,  composed  of  G.  W.  Pea- 
cock and  of  W.  M.  and  C.  R.  Peterson,  who  are  merchants 
and  are  also  engaged  in  the  saw-mill  business.  As  such 
traders  and  lumber  manufacturers  they  bought  from 
petitioners,  from  time  to  time,  goods  to  be  used  by  them 
in  the  course  of  their  business  in  their  store  as  well  as 
in  carrying  on  their  saw-mill,  and  are  indebted  as  set 
out  in  an  exhibit.  Petitioners  have  demanded  pay- 
ment of  such  of  their  debts  as  have  matured,  which 
has  been  refused.  Peacock,  P.  &  Co.  own  a  large 
amount  of  real  and  personal  property,  located  prin- 
cipally in  Montgomery  county,  and  have  enjoyed  good 
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credit  with  petitioners  and  others,  based  upon  the 
knowledge  of  creditors  of  the  large  amount  of  as- 
sets of  the  firm,  as  well  as  upon  the  good  standing  of 
its  members.  They  did  business  in  Savannah  with 
Stillwell,  Millen  &  Company  as  factors,  who  claim  to  be 
their  creditors  for  some  $10,000,  and  have  upheld  their 
credit  in  Savannah  to  petitioners  whenever  inquiry  was 
made  of  them,  asserting  that  Pea6ock,  P.  &  Co.  were 
good  and  solvent,  and  that,  while  they  held  a  mortgage 
to  secure  their  debt,  the  property  upon  which  it  was 
given  was  worth  four  times  their  debt,  and  in  this  way 
aided  greatly  Peacock,  P.  &  Co.  in  obtaining  credit  from 
petitioners.  On  January  16,  1891,  Stillwell,  M.  &  Co. 
obtained  a  mortgage  from  Peacock,  P.  &  Co.  to  secure 
a  debt  of  f  7,000  principal,  with  interest,  due  in  ninety 
days ;  on  March  6,  1891,  another  mortgage  further  se- 
curing the  $7,000 ;  and  upon  March  16,  1891,  another, 
securing  payment  of  a  note  of  $5,000,  payable  four 
months  after  date,  and  dated  March  6,  1891 ;  all  of 
which  mortgages  are  of  record.  They  cover  all  the 
partnership  property,  embracing  property  described  in 
the  petition,  and  were  given  subject  to  a  mortgage  for 
16,000,  dated  November  8,  1890,  to  the  Hawkinsville 
Bank  &  Trust  Company,  upon  which  only  $2,000  prin- 
cipal remains  due.  On  May  1, 1891,  the  three  members 
of  the  firm  of  Peacock,  P.  &  Co.,  who  were  in  Savannah 
at  the  special  instance  of  Stillwell,  M.  &  Co.,  made  a 
conveyance  to  the  latter  in  consideration  of  thirteen 
thousand  one  or  two  hundred  dollars,  of  which  $400 
was  to  be  paid  W.  M.  and  $200  C.  R.  Peterson,  convey- 
ing all  the  partnership  property  and  assets  of  Peacock, 
P.  &  Co.  in  payment  of  the  balance  due  Stillwell,  M.  & 
Co.  of  between  $9,000  and  10,000,  and  the  balance  of 
the  debt  due  the  bank  and  trust  company  of  about 
$2,000,  and  about  $1,800  alleged  to  be  due  for  labor 
claims  at  the  mills  of  Peacock,  P.  &  Co.;  Stillwell,  M.  & 
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Co.  agreeing  then  and  there  with  Peacock,  P.  &  Co. 
that  they  would  pay  all  the  claims  against  Peacock, 
P.  &  Co.  which  were  liens  or  were  for  supplies  or  goods 
furnished  them  in  their  saw-mill  and  mercantile  busi- 
ness, and  would  assist  them  in  arranging  their  other 
indebtedness,  and  also  agreeing  that  Peacock,  P.  &  Co. 
should  have  the  privilege  of  paying  the  money  named 
in  the  conveyance  to  Stillwell,  M.  &  Co.  within  a  reason- 
able time,  whereupon  they  would  convey  back  the 
property,  if  that  course  were  desired  by  Peacock,  P.  & 
Co.;  Stillwell,  M.  &  Co.  expressly  stating  that  they  did 
not  desire  the  property  but  only  payment  of  their  debt, 
and  asserting  that  it  would  be  in  every  way  better  for 
Peacock,  P.  &  Co.  to  put  the  title  in  them  of  all  the 
assets  than  to  have  a  foreclosure  of  the  mortgage,  as 
the  expense  of  the  foreclosure  would  be  very  great  and 
would  amount  to  a  breaking  up  in  business.  At  the 
time  of  and  immediately  after  the  signing  of  the  said 
conveyance,  Stillwell  advised  Peacock  to  go  home  and 
sell  out  all  his  private  property  as  soon  as  possible.  On 
May  2d,  W.  M.  Peterson  went  to  Stillwell,  M.  &  Co. 
and  requested,  in  conformity  with  the  promise  made  by 
them,  that  they  pay  the  debt  due  by  Peacock,  P.  &  Co. 
to  the  Hilton  &  Dodge  Lumber  Co.,  which  request 
Stillwell  refused,  alleging  he  would  pay  nothing,  and 
claiming  title  and  ownership  to  all  the  property  con- 
veyed in  the  deed  of  May  Ist.  Peterson,  then  finding 
that  they  would  not  conform  to  the  agreement  made 
with  them,  informed  some  of  the  Savannah  creditors  of 
the  state  of  affairs,  among  them  the  Savannah  Grocery 
Company,  whereupon  Deitsch,  vice-president  of  that 
company,  on  Saturday,  May  2d,  went  to  the  office  of 
Stillwell,  M.  &  Co.  accompanied  by  both  the  Petersons, 
and  in  the  name  of  the  Savannah  Grocery  Company,  a 
corporation  of  large  means,  expressly  stating  that  the 
offer  was  on  behalf  of  Peacock,  P.  &  Co.  and  their 
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creditors  at  large,  tendered  Stillwell,  M.  &  Co.  the  full 
amount  of  the  consideration  of  said  debt,  to  be  paid 
then  and  there,  whereupon  Stillwell  refused  to  receive  the 
money  for  his  firm,  alleging  that  the  property  belonged 
to  them  and  they  would  not  give  it  up ;  then  W.  M. 
Peterson  increased  the  offer,  offering  to  pay  one  thou- 
sand dollars  more  than  the  amount  of  the  indebtedness, 
which  Stillwell,  M.  &  Co.  refused  to  accept,  claiming  the 
property  was  theirs  and  they  would  not  dispose  of  it. 
The  deed  referred  to  was  a  quit-claim  conveyance  with 
no  inventory  attached  to  it,  and  no  schedule  of  assets 
made  out  and  sworn  to  by  Peacock,  P.  &  Co.;  so  that  it 
was  not  executed  according  to  law,  if  intended  as  an 
assignment  of  all  the  property  of  Peacock,  P.  &  Co.; 
and  it  was  made  to  hinder  and  delay  their  creditors, 
such  intention  being  known  to  Stillwell,  M.  &  Co.  The 
property  mentioned  in  it  was  worth  largely  more  than 
the  consideration  thereof,  and  at  the  lowest  valuation 
worth  double  the  same.  The  sale  was  not  bona  fide  in 
payment  of  a  debt,  but  there  was  a  gross  undervaluation 
of  the  property,  and  an  element  of  trust  therein  by 
reason  of  the  agreement  that  Stillwell,  M.  &  Co.  would 
pay  out  of  the  proceeds  of  the  property  certain  other 
creditors  of  Peacock,  P.  &  Co.  and  assist  Peacock,  P.  k 
Co.  in  making  a  compromise  of  their  other  debts  ;  the 
understanding  between  the  parties  being  that  while  the 
title  was  put  in  Stillwell,  M.  &  Co.,  the  transaction  was 
also  to  benefit  Peacock,  P.  &.  Co.  so  as  to  give  them  a 
surplus  out  of  the  property,  either  by  compromise,  or  by 
the  transfer  of  Stillwell,  M.  &  Co.  of  all  the  property  upon 
the  payment  of  the  indebtedness  named  as  considera- 
tion, by  some  outside  party,  the  result  being  a  secret 
tru^t,  though  the  deed  upon  its  face  shows  a  transfer 
for  value.  Upon  the  ascertainment  by  Peacock,  P.  & 
Co.  that  Stillwell,  M.  &  Co.  would  not  carry  out  the 
scheme  agreed  on,  Peacock,  P.  &  Co.  have  refused  to 
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give  them  possession  of  the  property,  have  remained  in 
possession  of  it  and  are  now  in  possession.  Peacock, 
P.  &  Co.  are  insolvent.  Their  property  is  of  such  pe- 
culiar character,  machinery,  saw-mills  and  other  ad- 
juncts of  a  saw-mill  business,  that  while  there  might  be 
assets  more  than  enough  to  pay  off  all  debts  (and  the 
total  indebtedness  will  amount  to  nearly  if  not  over 
$30,000),  yet  by  shutting  down  the  business,  which  has 
now  occurred,  there  will  be  a  large  depreciation  in 
values,  and  much  of  the  property  being  not  yet  fully 
paid  for,  the  sums  paid  upon  the  same  will  in  all  likeli- 
hood be  lost  and  may  be  accounted  as  no  assets  by  rea- 
son of  the  stoppage  of  the  business  (an  example  being 
given).  During  the  last  days  of  April,  at  the  sugges- 
tion of  Stillwell,  M.  &  Co.,  Peacock,  P.  &  Co.  sold  out 
their  merchandise  stock  for  $2,000  to  one  Terrell  for 
part  cash,  part  being  still  due,  so  that  at  the  special  in- 
stance and  request  of  Stillwell,  M.  &  Co.  during  the 
week  before  the  presentation  of  this  petition.  Peacock, 
P.  &  Co.  disposed  of  to  them  and  Terrell,  all  the  assets 
of  Peacock,  P.  &  Co.,  which  were  charged  with  the  pay- 
ment of  their  debts,  the  whole  scheme  tending,  with  the 
full  knowledge  of  Stillwell,  M.  &  Co.,  to  hinder,  delay 
and  defraud  the  creditors  of  Peacock,  P.  &  Co.,  who 
were  threatened  by  Stillwell,  M.  &  Co.  with  the  fore- 
closure of  the  mortgage  immediately  unless  they  signed 
the  deed.  They  were  loath  to  sign  it,  and  stated  to 
Stillwell,  M.  &  Co.  that  they  desired  to  have  a  meeting 
of  their  creditors,  which  Stillwell  urged  them  not  to  do, 
and  by  pressure  and  threats  induced  them  to  convey  the 
title  as  above  mentioned.  While  Stillwell,  M.  &  Co. 
may  have  had  a  valid  claim  for  money  due  under  their 
mortgages,  by  their  conduct  in  colluding  with  Peacock, 
P.  &  Co.  they  are  liable  in  law  to  petitioners  for  the  full 
amount  of  their  debts  against  Peacock,  P.  &  Co.,  be- 
cause they  aided  Peacock,  P.  &  Co.  in  the  disposition 
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and  concealment  of  their  assets  as  stated  above,  and 
because  of  this  conduct  have  no  right  to  any  claim  of 
lien  or  preference,  and  should  not  participate  in  any  of 
the  assets  of  Peacock,  P.  &  Co.  until  after  the  claims  of 
petitioners  and  the  other  creditors  have  been  fully  satis- 
fied. Peacock  owns  valuable  real  estate,  besides  per- 
sonal property,  and  W.  M.  Peterson  owns  a  house  and 
lot,  and  the  members  of  the  firm  own  other  property, 
all  of  which  private  property  is  chargeable  with  the 
payment  of  the  debts  of  the  creditors.  Petitioners  pray 
for  the  appointment  of  a  receiver  of  all  the  property  of 
the  firm,  including  that  mentioned  in  the  conveyance 
to  Stillwell,  M.  &  Co.,  and  all  of  the  private  property  of 
each  of  the  copartners;  that  Peacock,  P.  &  Co.  and  the 
members  of  the  firm  be  enjoined  from  disposing  of  any 
of  their  property,  and  ordered  to  turn  it  over  to  the  re- 
ceiver; that  they  be  made  to  account  for  all  money 
paid  over  to  them,  and  concerning  their  alleged  debt ; 
that  the  deed  to  Stillwell,  M.  &  Co.  be  decreed  void  and 
cancelled ;  that  petitioners  have  judgment  for  their  sev- 
eral claims  against  Peacock,  P.  &  Co.,  and  also  against 
Stillwell,  M.  &  Co.;   for  process,  etc. 

Stillwell,  Millen  &  Co.  answered  :  They  and  their 
predecessors  in  business  have  had  dealings  with  Pea- 
cock, Peterson  &  Co.  and  the  predecessors  of  that  firm  for 
about  ten  years,  making  them  large  advances  secured 
by  mortgages  executed  from  time  to  time  and  always 
duly  and  promptly  recorded.  Attached  is  a  statement 
showing  the  indebtedness  at  various  times  covering  the 
period  from  April  16,  1887,  to  May  1,  1891.  On  Oc- 
tober 7,  1890,  this  indebtedness  was  $4,175,  and  onthat 
day  Peacock  &  Peterson  represented  to  these  defendants 
that  their  total  indebtedness,  including  what  they  owed 
these  defendants,  amounted  to  but  $11,500,  and  that  if 
these  defendants  would  make  additional  advances  up  to 
that  amount,  they  would  be  enabled  to  pay  off  their  en- 
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tire  iQclebtedness,  leaving  these  defendants  as  their  only 
creditor.  Defendants  agreed  to  do  this,  and  the  mort- 
gage and  notes  for  Jl  1,500  were  duly  executed  by 
W.  M.  Peterson  for  himself  and  for  the  firm,  and  were 
taken  by  him  for  the  purpose  of  having  Peacock  exe- 
cute them.  Afterwards,  however,  Peacock  &  Peterson 
stated  that  they  had  concluded  not  to  borrow  the  addi- 
tional amounts  needed  from  these  defendants,  and  were 
about  to  negotiate  a  loan  with  the  Hawkinsville  Bank 
&  Trust  Company.  During  November,  1890,  this  in- 
debtedness was  reduced  to  about  $2,500  and  remained 
at  about  that  figure  until  January  16, 1891,  when  Pea- 
cock &  Peterson  applied  for  an  additional  advance  of 
about  $4,500,  at  that  time  assuring  defendants  that  out- 
side of  their  indebtedness  to  them  and  the  bank  and 
trust  company  they  owed  only  $6,000,  and  that'  if  the 
additional  credit  of  $4,500  was  given  them,  it  would 
enable  them  to  pay  off  all  this  outside  indebtedness,  ex- 
cept a  few  minor  and  unimportant  matters  which  were 
not  pressing,  and  that  these  as  well  as  the  bank  and 
trust  company  nates  they  could  and  would  provide  for 
out  of  the  regular  and  current  earnings  of  their  busi- 
ness. Relying  upon  these  statements,  these  defendants 
agreed  to  make  the  additional  advances,  and  Peacock, 
P.  &  Co.  (0.  R.  Peterson  having  in  the  meantime  been 
admitted  to  the  firm)  executed  to  these  defendants  a 
mortgage  to  secure  the  sum  of  $7,000.  About  March 
6,  1891,  Peacock,  P.  &  Co.  informed  them  that  they 
would  not  be  able  to  meet  the  notes  held  by  the  bank 
and  trust  company  as  they  had  anticipated,  and  if  these 
defendants  would  give  them  further  credit  of  $5,000, 
they  would  be  enabled  with  these  additional  advances 
to  take  up  said  notes  as  they  fell  due,  and  then  assured 
defendants  that  outside  of  the  indebtedness  to  them  and 
the  bank  and  trust  company  they  owed  only  a  few 
thousand  dollars,  no  neof  which  was  pressing,  and  they 
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could  readily  pay  off  all  of  it  from  their  regular  earn- 
ings. Relying  upon  these  statements,  defendants  agreed 
to  make  this  additional  advance,  and  Peacock,  P.  &  Co. 
executed  another  mortgage  to  secure  it,  including  in  it 
all  the  property  embraced  in  the  mortgage  for  $7,000 
and,  other  property,  and  at  the  same  time  executed  a 
new  mortgage  as  additional  security  for  the  indebted- 
ness of  $7,000,  covering  the  additional  property  not  em- 
braced in  the  prior  mortgage  for  that  amount,  it  being 
then  and  always  previously  distinctly  understood  and 
agreed  that  the  mortgages  given  by  the  firm  to  secure 
their  indebtedness  to  defendants  should  cover  all  of 
their  property.  These  defendants  at  that  time  believed 
that  the  property  embraced  in  the  mortgages  much  ex- 
ceeded in  value  the  indebtedness  to  them,  else  they 
would  not  have  agreed  to  make  any  additional  advances. 
It  was  distinctly  agreed  that  the  indebtedness  of  Pea- 
cock, P.  &  Co.  to  them  should  not  exceed  $12,000,  and 
that  this  should  include  the  amount  due  the  bank  and 
trust  company,  whose  mortgage  was  prior  to  those  held 
by  defendants  and  whose  notes  were  to  be  paid  with  the 
advances  thus  to  be  made  by  them.  It  was  distinctly 
agreed  that  Peacock,  P.  &  Co.  would  pay  their  labor 
account  and  meet  the  notes  of  the  bank  and  trust  com- 
pany, that  no  further  advances  beyond  the  $12,000  so 
secured  would  be  required  by  them  or  would  be  made 
by  these  defendants,  and  that  Peacock,  P.  &  Co.  would 
pay  off  their  small  outside  indebtedness  out  of  their 
regular  earnings.  On  April  10,  1891,  Peacock,  P.  & 
Co.  obtained  from  defendants  $500  to  pay  laborers,  rep- 
resenting that  that  was  all  they  owed  for  labor.  Later 
in  the  month  they  presented  a  statement  showing  they 
owed  a  further  amount  of  about  $1,000  for  labor,  which 
statement  was  sworn  to  by  them  as  correct  and  as  being 
all  they  then  owed  for  labor.  These  defendants  sent  a 
representative  for  the  purpose  of  paying  oft*  this  labor 
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account,  but  Peacock,  P.  &  Co.  declined  to  allow  this  to 
be  done.  Defendants  then  ascertained  that  this  state- 
ment was  incomplete  and  that  there  was  more  due  for 
labor  than  appeared  thereon,  and  sent  for  Peacock,  P. 
&  Co.,  who,  in  response  to  their  request,  came  to  Savan- 
nah, and  defendants  then  ascertained  that  they  really 
owed  for  labor  about  $2,000,  and  that  the  amounts  thus 
due  for  labor,  with  the  notes  held  by  the  bank  and  trust 
company  for  which  Peacock,  P.  &  Co.  were  not  provid- 
ing as  they  had  agreed  to  do,  would  make  their  indebt- 
edness to  defendants  considerably  exceed  $12,000,  if 
said  labor  account  and  notes  were  paid  by  defendants. 
During  the  month  of  April  they  ascertained  that  the 
indebtedness  of  Peacock,  P.  &  Co.  was  very  much  greater 
than  they  had  represented  it  to  be,  that  they  owed  a 
great  deal  more  on  their  timber  leases  than  they  had 
represented,  and  that  therefore  the  property  covered  by 
the  mortgage  of  these  defendants  was  not  nearly  so 
valuable  as  Peacock,  P.  &  Co.  stated  it  to  be.  They 
also  learned  that  said  firm  had  been  purchasing  costly 
machinery  and  other  things  not  warranted  by  their 
business  and  for  which  they  could  not  reasonably  expect 
to  pay.  Accordingly,  when  they  came  to  Savannah 
about  May  1st,  defendants  informed  them  they  could 
not  make  any  further  advances,  and,  one  of  the  mort- 
gages being  over  due,  that  they  would  be  compelled  to 
foreclose  it.  The  matter  was  discussed,  and  finally  A. 
was  agreed  that  Peacock,  P.  &  Co.  should  make  an  ab- 
solute deed  to  Stillwell,  M.  &  Co.  of  all  their  property 
in  satisfaction  of  their  indebtedness  to  Stillwell,  M.  & 
Co.,  who  at  the  time  stated  to  Peacock,  P.  &  Co.  that 
they  did  not  desire  the  property  but  would  much  prefer 
the  money,  and  would  take  $1,000  off  their  account  in 
order  to  get  a  money  settlement ;  but  Peacock,  P.  &  Co. 
stated  that  they  were  unable  to  do  this  and  had  reached 
the  point  where  they  could  not  go  on  with  their  busi- 
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ness,  and  agreed  to  execute  the  deed  as  the  best  and 
only  settlement  they  could  make.  There  were  no  con- 
ditions, reservations  or  understanding  with  reference  to 
the  deed,  but  it  was  understood  that  it  was,  as  it  pur- 
ports to  be,  absolute  and  unconditional.  The  con- 
sideration named  in  it,  $13,265,  was  thus  arrived  at : 
The  indebtedness  of  Peacock,  P.  &  Co.  was  estimated 
and  fixed  at  $10,500.  At  that  time  they  were  entitled 
to  credit  for  lumber  sold  for  their  account,  of  which 
measurements  had  not  been  received,  so  that  it  was 
impossible  then  to  state  with  certainty  what  this  credit 
should  be.  There  were  also  freight-bills  which  had 
not  then  been  received,  for  shipments  of  lumber  em- 
braced in  previous  accountings.  Defendants  knew 
the  indebtedness  would  reach  at  least  $10,600,  but  have 
since  ascertained  that  it  was  really  about  $100  more. 
The  labor  account  was  agreed  to  be  $2,000,  and  this  had 
to  be  estimated  because,  in  addition  to  the  itemized 
statement  presented  by  Peacock,  P.  &  Co.,  there  were 
amounts  on  loose  memoranda  which  they  stated  had  to 
be  added,  and  the  statement  and  memoranda  showed  the 
labor  account  to  be  about  $2,000.  There  was  also  a  mort- 
gage upon  the  house  and  lot  of  W.  M.  Peterson,  upon 
which  there  was  due,  as  defendants  were  then  informed, 
$400,  which  had  been  given  by  him,  as  they  were 
informed,  to  secure  a  loan  with  which  to  pay  the  amount 
due  on  account  of  an  engine  bought  by  the  firm.  There 
was  also  $165  due  for  an  engine  and  $200  due  for  tim- 
ber. These  sums  made  the  consideration  mentioned  in 
the  deed.  After  this  amount  was  fixed  and  the  pur- 
chase agreed  on,  defendants  also  promised  to  pay  a  bill 
for  food  for  mules  amounting  to  $100.  There  was  no 
agreement  or  understanding  of  any  kind  that  defendants 
were  to  pay  or  would  assume  any  of  the  debts  of  Pea- 
cock, P.  &  Co.,  except  those  which  made  up  the  consid- 
eration of  the  deed  and  the  debt  of  $100  last  mentioned. 
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They  knew  that  the  deed  was  subject  to  the  mortgage 
of  the  bank  and  trust  company,  and  that  it  was  .subject 
to  the  claims  for  labor  of  which  they  then  had  actual 
notice,  these  labor  claims,  however,  being  included  in 
said  consideration ;  and  also  knew  that  if  they  desired 
to  take  any  of  the  timber  mentioned  in  the  timber  leases 
which  had  then  not  been  furnished  and  paid  for,  they 
would  be  compelled  to  provide  for  its  payment,  where 
title  remained  in  the  vendor  or  lessor.  There  were 
also  a  few  liens  which  are  specifically  mentioned  in 
the  mortgages  held  by  these  defendants,  and  they 
understood  their  deed  was  subject  to  these  and  they 
would  have  to  satisfy  these  if  they  desired  to  hold 
the  property  covered  by  them,  but  were  under  no  ob- 
ligation to  take  any  property  which  was  subject  to  spe- 
cific and  prior  liens  unless  they  saw  fit,  and  this  was 
thoroughly  understood.  The  deed  was  executed  May 
1st.  On  the  evening  of  May  2d,  Deitsch  came  to  their 
ofiice  with  both  of  the  Petersons  and  stated  that  they 
had  informed  him  that  Stillwell  had  promised  he  would 
cancel  the  deed  whenever  the  indebtedness  of  Peacock, 
P.  &  Co.  to  these  defendants  was  paid,  and  he  inquired 
of  Stillwell  whether  this  was  true.  Stillwell  replied 
that  the  statement  was  not  true,  that  the  deed  was  an 
absolute  deed,  and  if  proposals  to  purchase  the  property 
were  made  he  would  consult  the  other  parties  who  were 
interested.  At  this  point  W.  M.  Peterson  asked  whether, 
if  $500  were  added  to  the  amount,  these  defendants 
would  cancel  the  deed,  to  which  Stillwell  replied,  "  The 
deed  is  absolute,  and  we  will  not  talk  about  cancelling." 
Deitsch  then  rejoined  that  that  was  all  right,  that  he 
only  came  to  verify  the  statement  of  the  Petersons,  that 
he  understood  it  now,  that  the  deed  was  an  absolute  one 
to  these  defendants  and  that  settled  it.  As  they  were 
going  off,  Stillwell  called  back  the  Petersons  and  stated 
that  while  he  could  not  admit  the  right  of  any  one  to 
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hav«  the  deed  cancelled,  it  being  absolute,  be  did  not 
desire  to  keep  the  property  but  wished  to  sell  it,  and  if 
Peacock,  P.  &  Co.  or  Deitsch  or  the  creditors  or  any  one 
oftered  the  money,  he  would  quickly  close  with  the  offer, 
and  was  willing  to  sell  to  any  one  who  would  pay  these 
defendants  the  consideration  of  the  deed.  He  also  called 
to  the  attention  of  the  Petersons  that  Deitsch  had  made 
no  offer  of  any  kind,  and  that  he  did  not  believe  Deitsch 
was  authorized  to  do  so,  being  under  the  impression 
that  the  president  of  the  grocery  company  was  absent, 
and  he  did  not  think  that  Deitsch  had  then  conferred 
with  the  creditors,  or  that  he  had  authority  to  make  any 
offer.  Stillwell  then  and  there  distinctly  stated  that  any 
one  who  desired  the  property  could  get  it  for  what  these 
defendants  gave  for  it.  On  the  evening  of  Saturday, 
May  2d,  these  defendants  sent  a  representative  of  their 
firm  to  receive  possession  of  the  property  under  their 
deed,  and  they  are  informed  that  the  possession  was  act- 
ually and  duly  delivered  to  him.  On  Monday  they  re- 
ceived a  telegram  from  him  that,  during  the  day  and 
after  the  possession  had  been  delivered  to  him,  Deitsch 
arrived  and  at  once  busied  himself  with  efforts  to  im- 
pede and  embarrass  their  control  and  management  of 
the  property.  They  learned  that  Deitsch  had  advised 
the  laborers  not  to  work  for  them  nor  to  receive  any 
money  from  them,  and  had  prevented  their  representa- 
tive from  getting  the  pay-roll  and  paying  oft*  the  la- 
borers. They  had  forwarded  by  express  the  requisite 
money,  over  $1,800,  to  pay  off  the  laborers,  having  paid 
at  Savannah  the  balance  of  the  labor  account,  and  their 
representative  was  unable  to  use  the  money  for  this  pur- 
pose because  of  Deitsch's  interference,  and  finally  it  was 
returned  to  them.  They  are  informed  that  by  various 
contrivances  Deitsch  managed  to  add  seriously  to  the 
demoralization  that  already  existed  among  the  laborers, 
and  obstructed  and  embarrassed,  in  every  way  his  craft 
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and  cunning  could  suggest,  the  agents  and  employees  of 
these  defendants  in  their  control  and  operation  of  the 
property.     All  this  was  done  by  Deitsch  without  the 
slightest  warrant  or  authority,  or  intimation  on  his  part 
that  would  lead  them  to  suspect  he  contemplated  any 
such  proceedings.     On  the  contrary,  his  observations, 
tone  and  bearing  at  his  interview  with  Stillwell  above 
mentioned,  were  such  as  to  lead  them  to  believe  he  was 
entirely  satisfied  they  had  made  an  absolute  purchase  of 
the  property,  and  that  he  had  no  intention  of  question- 
ing the  transaction.     On  May  6th,  Myers,  the  president 
of  the  grocery  company,  asked  Stillwell  if  he  would  be 
willing  to  sell  the  property  conveyed  for  the  considera- 
tion mentioned  in  the   deed,  and  Stillwell  replied  he 
would  to  any  one  who  would  pay  these  defendants  the 
amount  they  gave  for  the  property.     Myers  then  stated 
he  had  been  informed  that  the  indebtedness  of  Peacock, 
P.  &  Co.  was  not  as  much  as  the  amount  named  as  the 
consideration  of  the  deed,  and  Stillwell  replied  that  that 
was  true,  that  the  consideration  not  only  included  the 
actual  indebtedness  of  Peacock,  P.  &.   Co.  which  then 
amounted  to  about  $10,500,  but  also  included  certain 
amounts  for  labor,  etc.    which   these    defendants  had 
agreed  to  pay,  and  that  if  the  amount  which  represented 
the  indebtedness  of  Peacock,  P.  &  Co.  on  May  1st  were 
paid,  he  would  be  willing  to  make  a  quit-claim  deed  to 
the  property,  provided  the  purchaser  would  assume  these 
additional  amounts  which  were  included  in  the  consid- 
eration.    To  this  Myers  replied  that  that  was  all  right, 
that  the  creditors- were  then  endeavoring  to  arrange  the 
matter  and  he  thought  they  would  purchase  the  prop- 
erty from  these  defendants  upon  these  terms.     On  the 
next  day  Myers  again  called  and  stated  to  Stillwell  that 
the  matter  was   progressing   favorably,  and  that  the 
creditors  expected  to  purchase  the  property  from  these 
defendants  upon  the  terms  stated  and  he  thought  the 
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matter  would  soon  be  adjusted  upon  this  basis.  Later 
during  the  day  one  who  was  representing  Peacock,  P. 
&  Co.,  and  was  advising  with  their  creditors,  called  at 
the  office  of  these  defendants  and  stated  that  he  was  sent 
by  the  creditors  and  by  their  attorneys  to  advise  these 
defendants  that  the  arrangements  were  progressing  very 
favorably  and  that  they  expected  on  the  following  Sat- 
urday, May  9,  to  close  the  matter  and  purchase  the 
property  by  paying  these  defendants  the  consideration 
of  their  deed,  and  he  stated  further  that  W.  M.  Peterson 
had  been  sent  to  Montgomery  county  to  get  certain 
papers,  and  that  on  Saturday  morning  the  creditors  ex- 
pected to  finally  adjust  the  matter.  On  Saturday  morn- 
ing, instead  of  the  adjustment  promised  and  which  these 
defendants  in  entire  reliance  upon  the  good  faith  of  the 
creditors  were  awaiting,  they  were  served  by  the  attor- 
ney of  the  creditors  with  a  telegram  from  Judge  Roberts, 
which  stated  that  a  restraining  order  on  the  creditors' 
petition  had  been  granted  by  him  at  eight  o'clock  a.  m. 
that  day,  and  a  temporary  receiver  appointed,  etc.  These 
defendants  at  once  endeavored  to  get  further  informa- 
tion than  that  conveyed  by  the  telegram,  with  reference 
to  the  character  and  effect  of  the  proceeding,  and  sought 
to  procure  a  copy  of  the  petition,  but  were  unable  to 
obtain  the  information  or  procure  a  copy  until  the  fol- 
lowing Monday,  and  then  read  with  amazement  its  alle- 
gations and  observed  that  it  had  been  sworn  to  by 
Deitsch  on  May  8th,  at  a  time  when  the  negotiations  for 
a  friendly  adjustment  were  still  pending.  It  is  not  true, 
as  stated  in  the  petition,  that  Peacock.  P.  &  Co.  were, 
when  the  petition  was  filed,  merchants  or  traders,  but 
they  had  entirely  ceased  to  do  business,  are  not  now 
traders  and  have  not  been  since  May  1st,  and  on  May  1st 
the  firm  was  actually  dissolved  by  written  agreement. 
On  several  occasions  inquiries  have  been  made  of  Still- 
well  with  reference  to  Peacock,  P«  &  Co.     The  particu- 
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lar  circumstances  attending  each  inquiry  or  the  persons 
making  them  these  defendants  cannot  state,  but  they 
have  on  each  occasion  answered  them  fairly  and  frankly, 
giving  the  facts  as  they  understood  them.  They  have 
informed  the  inquirers  of  their  mortgages  upon  all  the 
property  of  Peacock,  P.  &  Co.,  and  with  reference  to 
the  value  of  the  property  or  any  other  matter  have 
given  the  information  they  had  received  from  Peacock, 
P.  &  Co.,  stating  expressly  that  their  statements  were 
based  upon  the  information  thus  received  from  Peacock, 
P.  &  Co.  They  could  have  had  no  possible  motive  to 
uphold  the  credit  of  Peacock,  P.  &  Co. ;  they  were  al- 
ways, as  they  thought,  fully  secured  by  promptly  re- 
corded mortgages  ;  and  they  have  no  recollection  of  ever 
having  stated  that  the  property  covered  by  their  mort- 
gages was  worth  four  times  the  indebtedness  to  them, 
but  there  are  times  when  this  statement  might  have 
been  made  because  there  are  times  when  it  was  true.  It 
is  not  true  that  $700  of  the  consideration  named  in  the 
deed  was  to  be  paid  W.  M.  Peterson.  In  the  statement 
of  the  account  for  labor  there  was  included  $200  due 
C.  R.  Peterson  for  labor  by  the  old  firm  before  C.  R. 
was  admitted  into  the  firm.  It  is  not  true  that  they 
agreed  with  Peacock,  P.  &  Co.  to  pay  all  the  claims 
against  that  firm  which  were  liens,  or  were  for  supplies 
or  goods  furnished  them  in  the  saw-mill  or  mercantile 
business ;  nor  that  they  agreed  to  assist  them  in  arranging 
their  other  indebtedness;  nor  that  they  agreed  with 
Peacock,  P.  &  Co.  that  they  were  to  have  the  privilege 
of  paying  the  sum  named  in  the  conveyance  to  these 
defendants  within  a  reasonable  time  after  the  signing  of 
the  deed,  and  that  they  would  convey  back  the  property 
if  that  course  were  desired  by  Peacock,  P.  &  Co.  It  is 
true  these  defendants  stated,  before  the  settlement  was 
made,  that  they  did  not  desire  the  property  but  only  the 
payment  of  their  debt.     It  is  untrue  that  Stillwell  ad- 
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vised  Peacock  to  go  home  and  sell  out  all  his  private 
property  as  soon  as  possible.  It  is  untrue  that  W.  M. 
Peterson  requested  them  to  pay  the  debt  mentioned  in 
the  petition,  and  if  the  request  had  been  inade  it  would 
have  been  refused,  for  they  had  not  assumed  the  pay- 
ment of  this  debt,  but  it  was  distinctly  understood  they 
would  not  assume  the  payment  of  any  of  the  debts  ex- 
cept those  included  in  the  consideration  of  the  deed  and 
the  small  bill  of  $100  mentioned.  It  is  not  true  that  on 
May  2d,  Deitsch  tendered  these  defendants  the  full 
amount  of  the  consideration  of  the  deed,  stating  that  the 
offer  was  made  on  behalf  of  Peacock,  P.  &  Co.  and  the 
creditors  at  large,  nor  that  Stillwell  refused  to  receive 
the  money  or  stated  that  they  would  not  dispose  of  the 
property.  No  tender  has  ever  been  made  them,  but  on 
the  contrary,  Deitsch,  Myers,  and  the  other  petitioners 
know  that  they  could  now  get  and  could  at  any  time 
have  got  a  quit-claim  deed  to  the  property  from  these 
defendants  by  paying  the  consideration  of  the  deed  to 
them,  or  by  paying  the  actual  indebtedness  of  Peacock, 
P.  &  Co.  to  them  on  May  1st,  and  assuming  the  other 
amounts  assumed  by  defendants  and  included  in  the 
consideration.  The  deed  was  not  made  to  hinder  and 
delay  the  creditors,  nor  was  such  intention  known  to 
these  defendants.  The  property  was  not  worth  largely 
more  than  the  consideration  named  in  the  deed.  The 
sale  was  bona  fide  in  payment  of  a  debt,  and  there  was 
not  a  gross  undervaluation  of  the  property.  The  state- 
ment that  there  was  an  element  of  trust  in  the  deed, 
etc.  is  false,  as  is  the  statement  that  there  was  an  under- 
standing between  the  parties  that,  while  the  title  was 
put  in  these  defendants,  the  transaction  was  also  to  bene- 
fit Peacock,  P.  &  Co.  so  as  to  give  them  a  surplus 
out  of  the  property,  etc.  All  the  statements  and  sug- 
gestions of  the  petition  which  in  any  way  impeach  the 
bona  fides  of  the  deed,  or  charge  these  defendants  with 
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fraud  or  with  participation  in  fraud,  are  infamous  false- 
hoods. It  is  not  true  that  Peacock,  P.  &  Co.  refused  to 
give  possession  of  the  property  to  these  defendants,  or 
were  in  possession  of  it  at  the  time  the  petition  was  filed; 
but  possession  was  duly  delivered  by  them  to  the  repre- 
sentative of  these  defendants  on  Monday,  May  4th. 
These  defendants,  after  their  purchase  and  the  execution 
of  the  deed,  agreed  to  employ  the  Petersons  at  Verbena 
at  salaries  of  $75  per  month,  W.  M.  until  January  1st, 
and  C.  R.  as  long  as  it  was  mutually  satisfactory ;  these 
defendants  intending  to  operate  the  Verbena  mill  and 
the  Petersons  being  familiar  with  the  property  and  busi- 
ness at  that  point  and  being  then  without  other  employ- 
ment. At  once  upon  turning  over  the  property  to 
defendants'  representative,  the  Petersons  went  regularly 
to  work  under  him,  faithfully  performing  their  duties  as 
directed  by  him.  They  and  the  other  employees  were 
proceeding  harmoniously  under  the  supervision  of  the 
representative  until  the  advent  of  Deltsch,  who  suc- 
ceeded, by  inducements  and  chicanery  of  various  kinds, 
in  dissatisfying  W.  M.  Peterson  and  in  alienating  him 
from  the  employment  he  had  undertaken  with  these 
defendants.  The  possession  of  the  property,  however, 
remained  with  these  defendants  until  they  turned  it 
over  to  the  receiver  under  the  order  of  Judge  Roberts 
on  May  11th,  the  receiver  giving  their  representative  his 
receipt  for  the  property;  up  to  that  time  they  were  in 
the  full  possession  and  control  of  the  property.  It  is 
true  that  by  the  shutting  down  of  the  business,  which 
has  now  occurred,  there  will  be  a  large  depreciation  in 
value,  and  as  the  result  of  the  granting  of  the  injunction 
and  receivership  these  defendants  have  already  incurred 
large  damages  which  are  being  daily  augmented.  It  is 
untrue  that  Peacock,  P.  &  Co.  sold  out  their  merchandise 
stock  to  Terrell  at  the  suggestion  or  special  instance  and 
request  of  these  defendants,  for   these  defendants  did 
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not  know  of  the,  sale  until  after  it  was  effected.  It  is 
true  these  defendants  have  advised  Peacock,  P.  &  Co. 
it  was  not  good  business  policy  to  run  a  merchandise 
store  in  connection  with  their  saw-mill  business,  that 
this  had  been  their  experience,  and  that  in  consequence 
in  their  own  business  they  had  for  some  time  discon- 
tinued such  a  practice.  They  have  no  recollection  of 
having  any  conversation  with  Peacock,  P.  &  Co.  at  all 
upon  the  subject,  within  a  month  or  so  prior  to  May  1st, 
and  their  advice,  as  given  previously,  was  only  with 
reference  to  the  inexpediency  generally  of  attempting  to 
run  a  store  and  saw-mill  at  the  same  time.  It  is  untrue 
that  Peacock,  P.  &  Co.  were  loath  to  sign  the  deed,  or 
that  they  stated  they  desired  to  have  a  meeting  of  their 
creditors,  or  that  Stillwell  urged  them  not  to  do  so  and 
by  pressure  and  threats  prevailed  upon  and  induced 
them  to  execute  the  deed.  The  matter  was  fully  and 
carefully  considered  by  Peacock,  P.  &  Co.  and  fully  dis- 
cussed by  them  with  Stillwell  representing  his  firm,  and 
the  deed  was  executed  by  them  freely  and  voluntarily, 
and  no  improper  influences  of  any  kind  were  attempted 
or  thought  of.  These  defendants  accepted  the  deed  in 
entire  good  faith  in  satisfaction  of  the  indebtedness  to 
.them,  which,  as  well  as  the  mortgages  securing  it,  was 
unquestioned.  Far  from  any  desire  to  take  advantage 
of  their  debtors  or  the  other  creditors  in  receiving  the 
deed,  these  defendants  preferred  to  have  a  settlement  at 
a  loss  to  them  of  $1,000,  rather  than  take  the  property 
in  satisfaction  of  their  debt.  It  is  difficult  to  say  what 
the  market  value  of  the  property  is,  the  prices  of  lum- 
ber having  greatly  fallen  since  January  1st  and  all  kinds 
of  saw-mill  property  having  greatly  depreciated  in  value. 
It  is  untrue  tHat  they  colluded  with  Peacock,  P.  &  Co. 
to  hinder  and  delay  the  creditors,  or  aided  and  assisted 
them  in  the  disposition  and  concealment  of  their  assets 
in  fraud  of  the  rights  of  creditors.     These  defendants 
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have  been  engaged  in  business  in  Savannah  for  many 
years,  are  possessed  of  large  capital  and  are  amply  able 
to  respond  to  all  claims  against  them.  The  actual  ex- 
penses now  accruing  and  which  will  continue  to  accrue 
while  this  injunction  and  receivership  are  continued,  on 
account  of  the  care  and  preservation  of  the  large  amount 
of  property  which  remains  idle  and  unemployed,  are 
very  great,  and  probably  $50  a  day  would  be  a  moderate 
estimate  of  the  actual  daily  expenses.  The  property  is 
just  of  the  character  that  depreciates  rapidly  by  reason 
of  non-use ;  the  machinery  deteriorates ;  the  logs,  if  there 
be  any  in  the  woods,  will  be  destroyed  by  the  worms, 
and  the  property  generally  will  necessarily  suffer  great 
injury  from  remaining  unused  and  idle.  Besides  all 
this,  the  labor  will  become  demoralized  and  scattered. 
There  have  been  employed  about  seventy-five  laborers 
about  the  mill  at  Verbena,  who  are  in  a  state  of  de- 
moralization, threatening  serious  trouble.  These  have 
not  been  paid  off  for  some  time,  despite  the  willingness 
of  these  defendants  to  pay  them  off.  Many  of  them  are 
skilled  and  familiar  with  the  work  and  especially 
familiar  with  this  mill,  and  it  will  be  exceedingly  diffi* 
cult  and  expensive  to  supply  their  places.  A  large 
element  in  the  value  of  property  of  this  kind  is  depend- 
ent upon  its  continuous  use  and  employment.  While  it 
is  impossible  now  to  calculate  exactly  what  the  damages 
will  be  that  will  result  from  a  continuance  of  the  in- 
junction and  receivership,  they  will  be  very  large,  and 
such  continuance  must  result  most  disastrously. 

At  the  hearing  the  testimony  for  the  petitioners  was 
substantially  as  follows :  The  allegations  of  the  petition 
are  true.  On  several  occasions  one  of  petitioners  avoided 
selling  Peacock,  P.  &  Co.  any  supplies,  but  finally  on 
being  referred  to  Stillwell,  inquired  of  him  regarding  the 
financial  standing  of  Peacock,  P.  k  Co.  during  January, 
1891,  to  which  inquiry  he  replied  that  Peacock,  P.  &  Co. 
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had  been  cramped  during  the  fall  of  1890  by  large  tim- 
ber purchases  but  were  now  in  easier  condition  and  in  a 
position  to  make  money,  and  that  they  had  valuable 
property  and  he  considered  them  good  for  their  con- 
tracts ;  and  upon  this  statement  were  sold  some  of  the 
bills  due  petitioners  by  Peacock,  P.  &  Co.  Another  of 
petitioners  did  business  with  Peacock,  P.  &  Co.  and  their 
predecessors  for  a  number  of  years,  and  when  late  pay- 
ments began  to  be  slow,  made  inquiry  of  Stillwell  as  to 
their  financial  standing;  whereupon  he  was  informed  by 
Stillwell  that,  while  they  were  a  little  slow  and  business 
was  dull,  he  considered  them  amply  solvent  and  able  to 
meet  all  their  debts  and  would  have  a  surplus  over  all 
their  debts.  In  March,  1891,  the  Savannah  Grocery  Co. 
having  received  from  Peacock,  P.  &  Co.  an  order  for 
goods,  and  a  draft  for  $400  on  Stillwell,  M.  &  Co.,  its 
president  called  on  the  latter  firm,  who  declined  to  ac- 
cept the  draft ;  but  Stillwell  stated  that  he  would  accept 
it  as  soon  as  sufficient  lumber  was  shipped,  that  Peacock, 
P.  &  Co.  were  perfectly  solvent,  and  that  the  securities 
from  them  held  by  Stillwell,  M.  &  Co.  were  worth  about 
$35,000  to  secure  an  indebtedness  of  about  $10,000.  On 
two  occasions  Deitsch,  as  vice-president  of  the  grocery 
company,  called  at  the  office  of  Stillwell,  M.  &  Co.  to 
make  inquiry  as  to  the  financial  standing  of  Peacock, 
P.  &  Co.,  and  in  both  instances  Stillwell  stated  that 
Peacock,  P.  &  Co.  were  perfectly  solvent,  that  while 
Stillwell,  M.  &  Co.  were  secured  by  mortgage,  the  mort- 
gaged property  was  worth  four  to  one,  and  that  while 
Peacock,  P.  &  Co.  were  embarrassed  by  the  dullness  of 
the  lumber  trade  and  by  excessive  land  purchases,  etc., 
Stillwell,  M.  &  Co.  considered  them  good  for  their  con- 
tracts, and  recommended  them  for  credit.  This  state- 
ment had  such  weight  and  efffect  that  the  grocery  com- 
pany extended  a  more  liberal  credit  to  Peacock,  P.  &  Co. 
than  it  would  have  done  otherwise,  especially  as  Stillt 
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well  is  a  stockholder  and  director  in  it ;  and  for  that  rea- 
son Deitsch  did  not  doubt  the  correctness  of  the  state- 
ment, and  for  that  reason  only  did  his  company  extend 
credit  to  Peacock,  P.  &  Co.  This  firm  did  business  with 
Stillwell,  M.  &  Co.  as  factors,  and  are  indebted  to  them 
about  $11,000,  for  which  they  hold  notes  secured  by 
mortgages  on  the  firm  property.  The  mortgages  were 
given  at  the  earnest  demand  of  Stillwell,  he  stating  at 
the  time  of  taking  them  that  they  would  keep  their 
creditors  off,  and  that  Stillwell,  M.  &  Co.  would  renew 
from  time  to  time  their  notes  as  they  fell  due  indefi- 
nitely. About  April  24,  1891,  and  several  times  prior 
thereto,  Peacock  and  C.  R.  Peterson  went  to  Savaimah 
to  obtain  money  from  their  factors  to  pay  off  hands. 
Stillwell  refused  to  let  them  have  the  money  for  pay- 
rolls, but  sent  his  firm's  agent,  Wm.  Hodgson,  to  the 
place  of  business  of  Peacock,  P.  &  Co.  to  pay  off  the 
hands  and  take  the  receipts.  At  first  he  allowed  Pea- 
cock to  believe  that  he  would  let  them  have  the  pay- 
roll money  upon  a  certified  pay-roll  being  made  out  by 
C.  R.  Peterson,  but  insisted  that  Peacock  and  the  other 
members  of  the  firm  should  sign  a  certificate  to  a  state- 
ment made  out  and  dated  on  April  24,  1891,  showing  a 
balance  due  by  them  to  Stillwell,  M.  &  Co.  of  $10,769.25, 
which  Peacock  refused  to  do.  Thereafter  Stillwell, 
M.  &  Co.  made  strenuous  efforts  to  get  Peacock  to  come 
to  Savannah,  telegraphing  to  several  points  for  him  and 
instructing  an  agent  to  hunt  him  up.  On  April  30, 
1891,  he  heard  of  this,  and  got  ready  to  go  there  at 
once ;  he  and  C.  R.  and  W.  M.  Peterson  arrived  there  on 
the  Ist  of  May;  and  thus  they  went  at  the  special  in- 
stance of  Stillwell,  M.  &  Co.  While  there,  after  being 
threatened  by  Stillwell  that  the  mortgages  against  them 
would  be  foreclosed  immediately  unless  they  acceded  to 
his  demand  to  sign  the  deed,  they  were  induced  to  sign 
a  deed  to  all  their  partnership  property,  it  being  the 
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understanding  and  agreement  of  Peacock  with  Stillwell 
that  Stillwell,  M.  &  Co.  were  to  pay  oft*  the  debt  of  the 
Hawkinsville  Bank  &  Trust  Co.,  a  balance  due  on  a 
mortgage  held  by  it,  all  the  laborers'  liens,  a  claim  for 
feed  furnished  by  Cook  and  McRae,  and  debt  due  the 
Hilton  &  Dodge  Lumber  Co.,  it  having  been. specially 
insisted  by  C.  R.  Peterson  that  he  was  responsible  for 
said  debt,  and  that  he  must  have  that  debt  paid.  Pea- 
cock was  further  led  to  believe  by  Stillwell  that  he  or 
his  firm  would  see  to  a  settlement  of  their  affairs,  that 
is,  come  to  a  compromise  settlement  with  their  creditors 
and  assist  them  in  obtaining  such  settlement.  Peacock 
was  further  informed  by  Stillwell  that  he  or  his  firm 
thought  it  would  be  better  in  every  way  for  Peacock,  P. 
&  Co.  to  put  the  title  to  all  their  assets  in  Stillwell,  M.  k 
Co.  than  to  have  a  foreclosure  of  the  mortgages,  as  the 
expense  of  foreclosure  would  be  very  great  and  would 
break  them  up  in  business,  and  that  it  would  be  better 
in  bringing  about  a  settlement  with  all  their  general 
creditors.  Peacock  under  no  circumstances  would  have 
signed  any  deed  for  all  the  partnership  property,  except 
with  the  understanding  and  agreement  which  he  had  in 
good  faith  made,  that,  if  he  had  made  any  such  deed  and 
if  thereafter  his  firm's  affairs  were  all  settled  and  he 
could  discharge  his  firm's  obligation  to  Stillwell,  M.  A 
Co.  within  a  reasonable  time,  Stillwell,  M.  &  Co.  were  to 
reconvey  the  property  to  Peacock,  P.  &  Co.;  Stillwell, 
M.  k  Co.  expressly  stating  at  the  time  that  they  did  not 
desire  the  property,  but  that,  they  wanted  their  debt 
paid.  On  May  1st,  at  the  time  of  the  signing  of  the 
conveyance,  Stillwell  advised  Peacock  to  go  home  and 
sell  out  his  private  property,  real  and  personal,  as 
quickly  as  possible,  and  that  it  would  be  to  his  best 
interest  to  do  so,  which  came  about  in  this  way:  Still- 
well followed  up  Peacock  and  his  partners  incessantly 
so  as  to  prevent  them  from  getting  into  the  hands  of 
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their  general  creditors,  they  not  agreeing  at  once  to  sign 
the  proposed  deed ;  and  Peacock  asked  Stillwell  what 
he  had  better  do  in  regard  to  his  individual  property, 
as  he  felt  that  the  creditors  would  come  down  on 
him;  whereupon  Stillwell  told  him  that  that  was 
a  matter,  about  which  he  had  better  consult  Judge 
Adams,  his  lawyer.  Upon  getting  to  the  office  of 
Judge  Adams  the  deed  above  alluded  to  was  all 
ready,  and  he  was  asked  to  sign,  which  he  did  not 
do  at  once ;  and  in  asking  Judge  Adams  respecting  the 
disposition  of  Ms  property,  Judge  Adams  asked  him 
whether  there  were  any  judgments  or  executions  against 
his  firm  or  himself,  to  which  he  replied  that  there  were 
not ;  whereupon  Judge  Adams  told  him  that  the  only 
way  for  the  transfer  to  be  made  was  to  make  bona  fide 
sale  of  his  individual  property  and  for  valuable  consid- 
eration, that  he  could  not  convey  it  for  love  and  affec- 
tion to  his  son,  who  was  a  minor.  Thereafter  he  signed 
the  conveyance  so  prepared  by  the  attorneys  of  Stillwell, 
M.  k  Co.,  and  it  covered  all  the  partnership  assets  of 
Peacock,  P.  &  Co.,  including  all  their  timber  privileges 
and  leases  to  timber  land;  and  after  the  signing  of  said 
deed,  Stillwell  again  urged  him  to  go  home  as  soon  as 
possible  and  attend  to  the  transfer  of  his  individual 
property  so  as  to  protect  himself.  He  left  for  his  home 
that  night.  His  firm  sold  out  their  stock  of  merchan- 
dise for  $2,000  to  Terrell,  receiving  part  in  cash  and 
part  in  notes  which  have  been  traded  off.  This  sale  to 
Terrell  was  urged  by  Stillwell  both  personally  and  by 
letter ;  the  requests  so  made  amounted  to  a  demand  on 
his  part  that  Peacock's  firm  should  get  rid  of  that  store, 
and  that  they  had  no  business  to  try  to  run  it.  Peacock 
would  never  have  signed  the  deed  of  May  1st,  nor  does 
he  believe  any  member  of  his  firm  would  have  signed  it, 
but  for  the  agreement  that  the  laborers'  claims,  the  bank 
and  trust  company  balance,  the  claim  for  feed  and  the 
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debt  of  the  Hilton  &  Dodge  Lumber  Co.  would  be  paid 
by  Stillwell,  M.  &  Co.,  and  that  the  other  aftairs  would  be 
arranged  in  a  satisfactory  manner,  and  upon  the  further 
agreement  on  his  part  that  after  the  matter  was  settled, 
debts  paid  or  compromised,  Stillwell,  M.  &  Co.  without 
any  further  solicitation  would,  after  a  reasonable  time, . 
reconvey  the  property  to  his  firm.  He  was  threatened, 
and  in  consequence  of  such  threats  he  signed  the  deed. 
He  certainly  understood  then,  and  understands  now,  that 
the  deed  "was  never  intended  as  an  absolute  and  bona 
Hde  deed  ;  that  is  to  say  it  was  bona  fide  in  this  respect : 
that  when  the  matters  as  above  stated  were  duly  ar- 
ranged, a  conveyance  should  be  made  back,  arid  that 
possession  of  all  of  said  copartnership  prop)erty  both  real 
and  personal,  comprising  the  plants  and  everything 
therewith  connected,  that  his  firm  never  gave  to  said 
Stillwell,  Millen  &  Co.,  nor  to  any  one  authorized  by 
them,  possession  of  said  property,  and  if  any  such  pos- 
session was  given,  it  was  done  without  the  consent  and 
knowledge  of  this  deponent,  of  said  property  or  any  part 
thereof."  On  May  6,  Hodgson  and  Preston,  who  were 
sent  by  Stillwell,  M.  &  Co.  to  take  possession  of  the 
property,  endeavored  to  get  possession  of  it,  and  were 
told  by  Peacock  that  they  could  not  get  possession  of  it, 
they  remarking  to  him,  "  Don't  you  know  that  we  have 
been  in  possession  ?"  Peacock  told  them  they  never  had 
been  in  possession  and  were  never  going  to  get  posses- 
sion of  it.  He  contributed  all  the  capital  to  the  firm  of 
Peacock,  P.  &  Co.,  taking  the  Petersons  in  business  and 
permitting  them  to  manage  the  same  ;  and  upon  an  ac- 
counting they  would  have  but  little  owing  to  them.  One 
of  the  reasons  that  actuated  him  in  signing  the  deed  was 
the  fact  that  he  was  very  anxious  to  see  the  laborers 
paid  off,  that  he  felt  for  them,  having  known  many  of 
them  for  years,  and  that  they  were  all  men  who  needed 
their  money,  and  that  Stillwell  utterly  refused  to  pay 
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any  one  of  them  or  anybody  else  unless  Peacock,  P.  k 
Co.  consented  to  execute  the  deed.  He  threatened  that 
if  the  deed  was  not  signed  the  laborers  would  not  be 
paid,  that  the  bank  with  which  the  notes  and  mortgages 
had  been  placed  had  demanded  pajTnent,  that  unless 
something  was  done  the  bank  insisted  upon  a  fore- 
closure, that  the  bank  demanded  a  certified  pay-roll  paid 
up  to  April  25,  1891,  and  that  unless  the  same  was 
furnished  and  showed  on  its  face  that  it  was  paid,  such 
action  of  foreclosure  would  be  taken.  Peacock's  firm 
never  owed  Stillwell,  M.  &  Co.  $12,000  ;*  according  to 
the  statements  made  by  Stillwell,  M.  &  Co.,  it  was  shown 
that  the  indebtedness  was  about  $10,500 ;  and  if  they 
had  advanced  to  Peacock's  firm  the  diflerence  between 
those  two  amounts.  Peacock  believes  that  his  firm  could 
have  gone  on  in  business.  He  so  states  from  the  fact 
that  only  about  $900  was  at  the  time  required  to  pay  off 
the  laborers,  and  that  while  some  few  of  the  creditors 
were  asking  for  their  money,  they  were  not  being  pushed 
by  any  considerable  creditor.  He  further  states,  in  con- 
nection with  the  statement  in  the  answer  concerning  the 
running  up  of  the  amount  of  the  pay-roll,  that  it  was 
caused  by  the  fact  that  when  the  certified  pay-roll  was 
demanded.  Peacock's  firm  included  everything  that  was 
due  at  that  time  in  the  pay-roll,  which,  for  example,  in- 
cluded $140  due  Peacock's  son  who  would  not  have 
demanded  it  if  the  business  could  have  been  carried  on. 
Several  other  amounts  were  included  in  the  same  way. 
It  was  the  full  intention  of  Peacock,  P.  t  Co.  to  pay  off 
the  Hawkinsville  Bank  &  Trust  Co.,  and  had  it  not  been 
for  depression  in  business  and  tight  money  market,  that 
debt  would  have  been  amply  provided  for.  The  indebt- 
edness of  the  firm  was  no  greater  than  it  was  represented 
to  Stillwell,  M.  &  Co.  at  any  time.  As  regards  the  debts 
due  on  the  timber  leases,  it  must  have  been  known  to 
Stillwell,  because  all  the  leases,  as  taken  from  time  to 
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time,  were  placed  with  his  firm,  and  when  they  were 
needed  in  the  trial  of  a  case  in  the  United  States  court, 
they  had  to  be  sent  for  by  Peacock's  attorneys  in  whose 
possession  they  are  now.  His  firm  purchased  no  more 
machinery  than  was  needed  for  the  proper  management 
of  their  business;  and  they  certainly  expected  to  pay  for 
it  when  they  bought  it.  Their  credit  was  seriously 
injured  by  the  fact  that  when  Stillwell,  M.  &  Co.  were 
asked  to  pay  certain  drafts  drawn  by  them,  they  allowed 
these  drafts  to  go  to  protest,  and  the  money  arising  from 
shipments  calculated  to  pay  these  drafts  was  applied  by 
Stillwell,  M.  &  Co.  to  the  payment  of  notes  due  Waycross 
Lumber  Co.  and  to  the  general  credit  of  Peacock  P.  & 
Co.  on  their  account  with  Stillwell,  M.  &  Co.,  who  were 
specially  directed  to  apply  the  proceeds  of  certain  ship- 
ments to  the  payment  of  said  drafts,  instead  of  which 
they  paid  off  other  debts;  and  Stillwell  so  admitted 
afterwards,  and  asked  Peacock  to  sign  a  paper  releasing 
Stillwell's  firm  from  any  liability  in  the  premises.  It  is 
not  true  that  the  $200  to  be  paid  by  Stillwell,  M.  &  Co. 
to  C.  R.  Peterson  was  for  labor  due  by  the  old  firm  of 
Peacock,  &  Peterson  to  C.  R.  Peterson,  but  it  was 
simply  to  be  given  him  as  a  bonus^  and  in  Peacock's 
opinion  was  simply  an  inducement  to  make  C.  R.  Peter- 
son sign  the  deed ;  and  the  same  is  true  as  to  the  $400 
to  be  paid  off  on  a  mortgage  by  Stillwell,  M.  &  Co.  to 
W.  M.  Peterson,  as  there  was  no  further  conside1*ation 
moving  between  the  parties.  When  the  receiver  arrived 
to  take  possession  of  the  property  pointed  out  by  the 
petition  in  this  case,  he  found  Peacock,  P.  &  Co.  and 
certain  representatives  of  Stillwell,  M.  k  Co.  at  the  mill 
at  Verbena,  both  parties  claiming  to  be  in  possession  of 
the  premises.  While  he  gave  Stillwell,  M.  &  Co.  a  re- 
ceipt for  property  of  which  he  took  possession,  he  did  so 
because  it  was  demanded  by  said  representatives ;  he 
would  have  given  a  like  receipt  to  Peacock,  P.  &  Co. 
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if.  they  had  asked  for  it ;  it  was  only  intended  as  a 
memorandum  of  what  he  had  taken  possession  of. 
The  property  conveyed  by  the  deed  is  worth  largely 
in  excess  of  $13,600,  and  much  more  than  the  esti- 
mate in  the  testimony  of  Stillwell,  M.  &  Co.  On  May 
2,  Terrell  came  to  the  office  of  the  Savannah  Grocery 
Co.  and  endeavored  to  buy  a  stock  of  merchandise  on 
time,  stating  that  he  had  bought  the  mercantile  interests 
of  Peacock,  P.  &  Co.,  for  which  he  had  paid  part  cash 
and  part  in  notes,  that  in  order  to  secure  further  supplies 
he  could  give  Stillwell,  M.  &  Co's  acceptance;  whereupon 
at  Deitsch's  suggestion  they  called  at  the  office  of  Still- 
well, M.  &  Co.  to  ascertain  if  they  were  willing  to  ac- 
cept for  Terrell.  Stillwell  informed  Deitsch  that  Pea- 
cock, P.  &  Co.  had  sold  their  mercantile  interests  to 
Terrell  and  that  he  was  not  willing  to  accept  for  Terrell; 
and  then  Deitsch  for  the  first  time  learned  that  Peacock, 
P.  &  Co.  were  in  Savannah.  He  went  and  found  C.  R. 
and  W.  M.  Peterson,  Peacock  having  left  the  city.  He 
learned  in  conversation  with  the  Petersons  that  they 
had  deeded  their  entire  property  to  Stillwell,  M.  &  Co. 
in  consideration  of  mortgages  held  by  the  latter  against 
the  property  of  Peacock,  P.  &  Co.  at  Verbena.  The 
Petersons  stated  to  him  that  they  had  insisted  upon  call- 
ing a  creditors'  meeting  and  laying  the  affairs  of  Pea- 
cock, P.  &  Co.  before  the  creditors,  but  that  Stillwell 
argued  with  them  for  over  a  day  to  induce  them  not  to 
do  so,  saying  that  such  meeting  would  cause  unneces- 
sary expense  and  would  be  of  no  benefit  to  them,  and 
promising  them  to  arrange  their  mercantile  indebted- 
ness ;  and  then  claimed  that  it  was  only  by  extreme 
force  of  argument  that  they  signed  the  deed,  C.  R.  Pe- 
terson especially  claiming  that  he  had  refused  persist- 
ently to  sign  it  and  was  the  last  one  to  do  so.  Deitsch 
then  called  in  company  with  them  at  the  office  of  Still- 
well, M.  &  Co.  and  asked  Stillwell  if  he  would  accept 
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$13,500  or  such  amount  as  actually  was  due  on  the 
deed,  and  transfer  his  title  to  Deitsch  for  the  benefit  of 
all  the  creditors ;  to  which  Stillwell  answered,  "If  you 
had  made  the  ofter  before  the  deed  was  signed,  I  should 
have  accepted  it ;  but  now  it  is  a  deed,  and  I  have  wired 
to  New  York  to  other  parties,  and  I  cannot  act.  I  can- 
not accept  any  proposition."  W.  M.  Peterson  at  the 
time  offered  $500  in  addition  to  the  $13,500,  but  Still- 
well  refused  to  entertain  any  proposition.  Had  he  ac- 
cepted the  proposition  made  by  Deitsch,  Deitsch  would 
without  hesitation  have  acted,  knowing  from  former 
dealings  that  he  would  have  been  sustained  by  other 
creditors,  and  would  immediately  have  given  the 
checque  of  the  Savannah  Grocery  Co.  for  the  $13,500, 
as  he  was  fully  authorized  to  do.  That  same  evening 
he  did  confer  with  the  two  largest  creditors  of  Peacock, 
P.  &  Co.,  who  said  that  it  would  have  been  satisfactory 
to  them  had  Stillwell  accepted  Deitsch's  proposition, 
and  they  approved  his  action  and  agreed  to  pay  their 
proportionate  share.  Two  days  afterwards,  at  a  meet- 
ing attended  by  a  majority  of  the  creditors  of  Peacock, 
P.  &  Co.,  and  by  Peacock  and  W.  M.  Peterson,  Peacock 
stated  that  at  the  very  lowest  estimate  the  property  was 
worth  more  than  $50,000,  that  the  running  of  the  mills 
would  show  a  profit  if  continued,  that  their  river  mill 
had  just  about  been  got  into  position  to  run,  that  on  ac- 
count of  the  building  of  it  they  had  been  thrown  be- 
hind, and  that  they  could  run  said  mills  at  an  estimated 
net  profit  of  $2,000  per  month.  All  these  statements 
were  corroborated  by  W.  M.  Peterson,  who  further 
stated  that  when  they  came  down  at  the  solicitation  of 
Stillwell  ag'iinst  the  request  and  desires  of  the  other 
members  of  the  firm,  he  signed  one  of  the  statements 
admitting  the  amount  of  the  indebtedness  of  Peacock, 
P.  &  Co.  to  Stillwell,  M.  &  Co.  that  was  offered  to  him 
by  Stillwell ;  that  at  the  time  of  signing  it  he  did  not 
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know  whether  it  was  correct  or  not ;  that  subsequently 
he  was  prevailed  upon  by  Stillwell  to  sign  the  papers 
of  sale  of  the  property  under  threats  that  if  they  did  not 
do  so,  the  sheriff  would  be  in  possession  in  the  morning, 
that  the  papers  to  that  effect  were  already  prepared; 
that  they  were  in  need  of  money  to  pay  off  their  hands 
and  other  wants  necessary  for  their  mill  purposes  ;  that 
nothing  could  be  got  from  Stillwell,  M.  &  Co.;  that 
under  the  advice  of  Stillwell  and  his  say  so  that  it  was 
to  their  best  interests  in  every  way,  they  were  at  length 
prevailed  upon  to  sign  the  papers.  W.  M.  Peterspn 
also  corroborated  the  statement  of  Peacock  that  Stillwell 
had  advised  him,  after  the  signing  of  said  papers,  to  dis- 
pose or  transfer  such  property  as  he  had  standing  in  his 
individual  name,  as  a  safeguard.  One  of  the  creditors 
was  informed  by  both  W.  M.  and  C.  R.  Peterson  that 
when  Stillwell,  M.  &  Co.  learned  that  Peacock,  P.  &  Co. 
had  property  which  was  not  covered  by  their  mortgages, 
they  called  for  mortgages  on  the  propei^ty  not  so  cov- 
ered, and  refused  to  make  further  advances  of  any  kind 
unless  such  further  mortgages  were  given.  The  Peter- 
sons wanted  to  interest  the  two  named  firms,  creditors 
of  Peacock,  P.  &  Co.,  for  the  purpose  of  raising  the 
mortgages  then  in  the  hands  of  Stillwell,  M.  &  Co.,  in 
preference  to  giving  the  additional  mortgages;  but 
owing  to  the  stringency  of  the  times  the  two  firms  would 
not  enter  into  any  agreement  of  the  kind ;  and  after- 
wards the  Petersons  informed  one  of  them  that  they  had 
been  forced  to  give  the  mortgages  so  as  to  get  money  for 
their  pay-roll  and  food  for  their  stock.  At  the  credi- 
tors' meeting  above  mentioned,  it  was  concluded  that  it 
might  be  advisable  for  the  general  creditors  to  purchase 
the  property  of  Stillwell,  M.  &  Co.,  and  with  that  object 
a  committee  of  three,  one  of  whom  was  Myers,  the  presi- 
dent of  the  grocery  company,  were  appointed  with  full 
power  to  act  and  bind  the  general  creditors  by  their  ac- 
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tion.  At  various  meetings  of  this  committee  Peacock 
and  W.  M.  Peterson  repeated  the  facts  hereinbefore 
mentioned ;  and  the  committee  learned  in  addition  that 
there  were  some  considerations  given  or  to  be  given 
to  the  Petersons  by  Stillwell  for  Stillwell,  M.  &  Co.,  and 
this  fact  was  further  brought  out  by  the  statement  ren- 
dered by  Stillwell,  M.  &  Co.  which  was  handed  to  the 
committee,  showing  the  sum  of  $200  to  C.  R.  and  $400 
to  W.  M.  Peterson.  At  one  time  the  matter  of  pur- 
chase was  about  settled  upon,  when,  from  facts  brought 
out  by  interviews  of  the  committee  with  W,  M.  Peter- 
son and  Peacock,  the  committee  came  to  the  conclusion 
that  there  was  some  collusion  between  Stillwell,  M.  & 
Co.  and  Peacock,  P.  &  Co.,  that  the  sale  was  not  bona 
fide,  and  that  while  Stillwell,  M.  &  Co.  might  have  a 
valid  claim  on  a  proper  accounting,  they  had  by  their 
conduct  aided  Peacock,  P.  «&  Co.  to  dispose  of  their  prop- 
erty in  fraud  of  their  creditors ;  and  therefore  the  com- 
mittee concluded  to  break  off  negotiations  and  to  pro- 
tect the  interests  of  the  general  creditors.  Then,  and 
not  before,  were  the  attorneys  instructed  to  proceed  in 
the  preparation  of  the  petition.  On  May  6,  two  of  the 
committee  called  on  Stillwell  to  ascertain  what  price  he 
would  take  for  the  property  in  question,  and  without 
going  into  details  Stillwell  stated  that  he  would  take 
113,265,  would  give  no  option  but  would  feel  privileged 
to  sell  to  any  one  else  if  he  got  a  good  offer.  In  the 
course  of  the  conversation  he  mentioned  that  when 
Deitsch  saw  him  on  May  2,  he  was  not  in  a  position  to 
accept  his  offer  because  there  were  other  parties  inter- 
ested, but  since  that  interview  he  had  heard  from  these 
parties  and  they  were  willing  to  accept  and  sell  out  the 
property  provided  they  got  the  above  amount.  On  the 
next  day  Peterson  stated  that  Peacock,  P.  &  Co.  were 
still  in  possession  of  the  property,  that  Stillwell,  M.  & 
Co.  were  not  in  possession,  and  that  possession  had  been 
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refused  to  them.  On  May  19,  C.  R.  Peterson  admitted 
to  one  of  petitioners  that  the  statements  made  by  liim 
in  an  affidavit  he  had  made  for  Stillwell,  M.  «&  Co.  were 
susceptible  of  explanation,  and  if  such  explanation  were 
made  by  him  it  would  change  the  entire  tenor  of  said 
affidavit.  W.  M.  Peterson  made  a  like  admission  as  to  an 
affidavit  he  had  made  at  the  same  time.  He  said  that 
the  best  part  of  his  knowledge  of  this  transaction  had 
been  left  unsaid,  and  what  had  been  left  unsaid  would 
counteract  fully  the  strength  of  his  affidavit.  At  the 
creditors'  meeting  above  mentioned.  Peacock  and  W.  M. 
Peterson  stated  that  under  the  advice  and  threiats  of  Still- 
well they  disposed  of  their  store  and  stock  of  goods  to 
Terrell,  Stillwell  stating  that  it  was  not  a  necessary  ad- 
junct to  the  mill  and  conflicted  with  the  mill  business. 
The  firm  of  Peacock,  P.  &  Co.  collectively  stated  that 
when  the  pressure  was  first  brought  against  them  by 
Stillwell,  M.  &  Co.,  they  offered  to  dispose  of  one  en- 
gine, four  miles  of  steel  rail  which  was  laid,  and  suffi- 
cient of  the  live  stock  to  reimburse  Stillwell,  M.  &  Co. 
for  advances  made  by  them ;  that  they  knew  they  could 
dispose  of  said  property  or  their  rights  therein  for  a  suffi- 
cient amount  to  have  liquidated  said  indebtedness  to 
Stillwell,  M.  &.  Co.;  but  that  Stillwell  refused  to  allow 
them  the  right  under  the  mortgage  to  dispose  of  any  of 
the  property  therein  set  out.  On  various  occasions  in 
May,  both  the  Petersons  as  well  as  Peacock  stated  to 
Deitsch  that  Stillwell  had  promised  them  in  the  office  of 
Judge  Adams  that  if  they  would  sign  the  deed  without 
causing  them  any  further  cost,  Stillwell  would  take  care 
of  the  indebtedness  of  Peacock,  P.  &  Co.,  and  led  them 
to  believe  that  in  addition  to  the  mortgage,  Stillwell,  M. 
k  Co.  would  assume  to  settle,  either  in  full  or  in  com- 
promise, the  indebtedness  of  Peacock,  P.  &  Co.  When 
Deitsch  asked  Stillwell,  on  May  2,  regarding  the  above 
statement,  he  replied,  "  I  did  not  promise  to  assume  the 
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indebtednees,  but  I  told  them  I  would  assist  in  getting  a 
settlement."  Deitsch  asked  if  he  meant  to  assist  them 
financially,  and  he  said,  "  No."  All  three  of  Peacock, 
P.  A  Co.  stated  to  Deitsch  and  to  the  creditors  in  meet- 
ing that  their  main  reason  for  signing  the  deed  was, 
their  impression  that  they  would  receive  financial  as- 
sistance to  settle  their  indebtedness  so  as  to  get  their 
name  free.  On  May  4,  Deitsch  went  to  Verbena  to  see 
Peacock,  P.  &  Co.  and  there  did  inform  the  two  Peter- 
sons that  the  creditors  were  moving  to  get  the  property 
out  of  the  hands  of  Stillwell,  M.  &  Co.,  and  that  it  would 
be  to  the  interest  of  Peacock,  P.  &  Co.  not  to  surrender 
their  property  until  they  could  go  to  Savannah  and 
confer  with  their  creditors;  and  upon  the  suggestion 
of  W.  M.  Peterson  Deitsch  did  make  a  few  remarks  to 
the  laborers  assembled,  stating  to  them  that  the  credi- 
tors were  making  an  eflfbrt  to  help  Peacock,  P.  &  Co. 
out  of  their  dilemma,  and  as  they  held  labor  liens  which 
were  prior  to  any  others,  they  should  not  be  uneasy,  to 
which  the  laborers  en  masse  replied,  "  We  are  willing  to 
wait  six  months,  if  necessary."  C.  R.  as  well  as  W,  M. 
Peterson  stated  to  Deitsch  at  that  time'that  in  making 
the  deed  to  Stillwell,  M.  &  Co.,  they  had  included  their 
sworn  pay-roll  which  contained  every  dollar  that  was 
due  to  labor,  but  that  in  making  the  deal  (deed  ?)  they 
had  retained  the  books  and  accounts  of  Peacock,  P.  & 
Co.,  and  that  they  intended  to  deduct  from  the  several 
payments  whatever  was  due  to  themselves  from  the  la- 
borers, and  that  while  the  pay-roll  ostensibly  amounted 
to  $1,375,  it  would  take  only  about  $500  to  pay  said 
labor  claims  off.  C.  R.  Peterson  furnished  Deitsch  with 
a  schedule  of  assets  which,  taking  the  estimates  placed 
thereon  by  C.  R.  Peterson  and  putting  them  at  a  very 
low  figure  and  valuation,  amounted  to  about  $38,000  ; 
and  both  the  Petersons  expressed  their  regret  at  having 
been  inveigled  into  signing  the  deed,  and  were  anxious 
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to  have  this  action  undone.  W.  M.  Peterson  tele- 
graphed Peacock  to  come  at  once  to  Savannah  in  order 
to  meet  the  creditors  there  and  see  if  this  action  could 
be  rescinded.  On  May  4,  C.  R.  Peterson  refused  to  sur- 
render to  the  agent  of  Stillwell,  M.  &  Co.  the  pay-roll 
which  was  in  his  possession,  and  any  other  property 
which  had  been  deeded  to  that  firm  ;  and  said  agent  left 
on  the  same  train  for  Savannah  with  Deitsch,  Peacock 
and  Peterson.  On  the  next  day  Peacock  stated  to 
Deitsch  that  he  had  learned  that  C.  R.  Peterson  had 
been  the  recipient  of  $200  and  W.  M.  Peterson  the  re- 
cipient of  $400,  as  a  consideration  or  bonits  for  signing 
the  deed ;  and  that  to  induce  the  Petersons  to  sign  it, 
Stillwell,  M.  &  Co.  ostensibly  gave  both  of  them  em- 
ployment, both  stating  to  Deitsch  that  they  did  not  think 
this  employment  was  bona  fide  but  only  temporary,  and 
sooner  or  later  they  would  be  dismissed  without  cause. 
The  statement  in  the  evidence  for  Stillwell,  M.  &  Co. 
that  W.  M.  Peterson  said  to  Deitsch  that  the  property 
was  conveyed  to  Stillwell,  M.  &  Co.  in  settlement  of  their 
debt  and  that  it  was  a  fair  trade  and  the  matter  was  set- 
tled, is  untrue.  Peterson  had  been  looking  for  employ- 
ment in  Savannah,  and  Deitsch  simply  told  him  that  if  he 
could  aid  him,  or  if  the  grocery  company  had  any  va- 
cancy, he  would  do  whatever  he  could  for  him ;  but  he 
made  no  positive  promise  of  any  kind  to  Peterson, 
neither  as  to  amount  of  salary  nor  as  to  time  or  kind  of 
employment ;  and  he  certainly  never  stated  to  Peterson 
that  Peacock,  P.  &  Co.  would  be  reinstated  in  the  own- 
ership of  their  property  in  ten  days.  The  statements 
made  by  Hodgson  in  the  testimony  for  Stillwell,  M.  k 
Co.  are  untrue.  While  some  remarks  may  have  been 
made  by  Deitsch  as  to  his  desire  to  see  Peacock,  P.  & 
Co.  reinstated,  no  such  remarks  as  those  attributed  to 
him  were  ever  made  by  him.  He  never  instigated  nor 
contrived  anything ;  the  only  remarks  he  made  to  the 
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laborers  were,  that  they  held  laborers'  liens  prior  to  any 
others,  and  that  they  need  not  be  uneasy  about  getting 
their  money.  At  Verbena  Hodgson  followed  Deitsch 
wherever  he  went,  listening  intently  and  trying  to  make 
capital  out  of  any  remarks  he  might  make,  and  various 
times  asked  him  questions  relating  to  the  transaction 
of  Still  well,  M.  &  Co.  with  Peacock,  P.  &  Co.,  which  he 
invariably  refused  to  answer.^  The  remarks  attributed 
to  him  in  the  other  affidavits  for  Stillwell,  M.  &  Co.  are 
untrue.  He  never  said  that  the  laborers  had  only  to 
wait  forty-eight  hours,  and  that  in  that  event  the  gro- 
cery company  would  furnish  the  money  to  pay  them ; 
he  never  told  them  that  he  would  give  them  fifty  cents 
a  day  extra,  nor  that  Stillwell,  M.  &  Co.  had  swindled 
Peacock,  P.  &  Co.  out  of  their  property. 

In  addition  to  the  answer  already  set  out,  which  was 
sworn  to  by  Stillwell,  the  testimony  for  Stillwell,  M.  & 
Co.  tended  to  show  the  following  :  The  firm  of  Peacock, 
P.  k  Co.  was  dissolved  in  writing  on  May  1,  and  since 
that  date  has  not  been  engaged  in  trading  or  business. 
The  Petersons  entirely  understood  that  the  deed  was 
absolute  when  they  signed  it;  no  duress,  fraud  or  im- 
position was  practiced  upon  any  member  of  their  firm 
so  far  as  they  know.  W.  M.  Peterson  was  under  the 
impression  that  the  claim  of  the  Hilton  &  Dodge  Lum- 
ber Co.  was  to  be  arranged,  but  he  sees  now  how  he 
could  have  misunderstood  Stillwell  as  to  this,  as  Still- 
well may  have  referred  to  any  balance  due  on  the  tim- 
ber for  which  they  would  be  bound  in  any  event  if  they 
wanted  the  timber.  On  May  4,  Stillwell, M.  &  Co.,  through 
their  agent  Hodgson,  were  in  complete  possession  of  the 
property,  and  the  Petersons  on  that  day  had,  before  the 
arrival  of  Deitsch,  carried  out  the  directions  of  Hodg- 
son as  agent.  On  May  2,  they  heard  Deitsch  ask  Still- 
well if  he  would  cancel  his  deed  upon  the  payment  of 
the  consideration.     Stillwell  replied  that  he  could  not 
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do  it  without  consulting  his  partners.  Deitsch  made  no 
tender,  and  after  he  left,  Stillwell  said  that  if  the  money 
was  brought  him  he  would  accept  it  at  once,  that  he 
would  rather  have  the  money  than  the  property.  W.  M. 
Peterson  next  saw  Deitsch  on  May  4  at  Verbena  and  in- 
formed him  of  what  Stillwell  had  said.  Deitech  stated 
that  he  and  the  other  creditors  were  going  to  pay  up 
Stillwell,  M.  &  Co.  right  away.  When  the  deed  was  ex- 
ecuted. Peacock,  P.  &  Co.  did  not  retain  any  interest  in 
the  property  conveyed,  but  the  deed  was  absolute,  uncon- 
ditional and  bona  fide  in  all  respects,  and  was  so  under- 
stood by  all  the  parties  thereto  before  it  was  executed, 
nor  was  it  made  to  hinder  or  delay  the  creditors.  Still- 
well, M.  &  Co.  did  not  agree  in  any  way  to  pay  any  of 
the  debts  due  by  Peacock,  P.  &  Co.,  except  only  that 
they  understood  the  amounts  due  the  laborers,  and  claim 
of  $106  due  for  feed,  had  to  be  paid  as  first  liens  ;  and 
they  also  understood  that  the  balance  due  on  the  mort- 
gage of  the  bank  and  trust  company  was  superior  to 
their  deed.  They  stated  before  the  deed  was  made  that 
they  would  much  prefer  to  have  their  money,  but  as 
Peacock,  P.  &  Co.  were  unable  to  pay,  and  they  believed 
that  it  would  be  useless  and  expensive  to  have  the  mort- 
gages foreclosed,  they  concluded  it  was  best  to  make 
the  deed.  Afterwards  negotiations  between  Stillwell, 
M.  &  Co.  and  the  other  creditors,  looking  to  the  pay- 
ment by  the  latter  to  the  former  of  a  sufficient  amount 
to  make  them  whole,  and  to  a  reconveyance  of  the 
property,  were,  as  the  Petersons  were  informed,  about 
to  be  consummated.  They  were  greatly  surprised  at 
the  bringing  of  the  petition.  All  of  the  allegations  in 
the  affidavits  for  the  petitioners  which  are  in  any  wise 
contradictory  of  the  averments  of  the  answer  are  untrue. 
It  is  not  true  that  the  mortgages  held  by  Stillwell,  M. 
&  Co.  were  given  at  the  earnest  demand  of  Stillwell. 
The  advances  made  by  them  were  at  the  earnest  solici- 
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tation  of  Peacock,  P.  &  Co. ;  and  during  the  entire  time 
of  the  making  of  such  advances,  mortgages  were  invari- 
ably required  before  the  advances  were  made,  and  these 
mortgages  were  always  promptly  recorded.  It  is  un- 
true that  Stillwell  stated  when  the  mortgages  were  given 
that  he  would  keep  their  creditors  off;  on  the  contrary 
he  had  no  idea  that  any  of  the  creditors  were  threaten- 
ing them,  but  was  informed  by  them  that  they  would 
be  able  to  meet  every  outside  indebtedness  without 
trouble.  It  is  untrue  that  Stillwell  promised  to  renew 
the  notes  from  time  to  time  as  they  fell  due,  indefinitely. 
He  never  at  any  time  advised  Peacock  to  go  home  and 
sell  out  his  individual  property,  but  when  the  matter 
was  mentioned  by  Peacock  he  advised  him  to  consult 
an  attorney,  and  gave  him  no  other  advice  or  suggestion 
on  the  subject.  It  is  not  true  that  he  went  with  Still- 
well to  the  office  of  Judge  Adams  for  the  purpose  of 
advising  with  reference  to  this  matter,  and  that  after 
getting  there  he  was  persuaded  to  sign  the  deed  to  the 
partnership  property ;  on  the  contrary  this  deed  was 
previously  prepared  and  was  read  and  discussed  by  Pea- 
cock and  the  two  Petersons  by  themselves  in  private. 
They  went  to  the* office  of  Judge  Adams  for  the  pur- 
pose of  executing  it.  While  there  Peacock  did  ask 
Judge  Adams  with  reference  to  his  individual  property, 
and  was  advised  that  he  had  no  right  to  make  a  deed  of 
it  to  his  son  or  to  any  one  else  unless  it  was  bona  fide 
upon  a  valuable  consideration,  and  that  his  individual 
property  was  assets  liable  to  the  claims  of  his  creditors 
just  as  much  as  partnership  property.  There  was  no 
suggestion  or  intimation  on  the  part  of  Stillwell  or  his 
counsel  to  encourage  Peacock  in  disposing  of  his  indi- 
vidual property  if  he  contemplated  such  a  purpose.  On 
two  different  occasions.  May  19  and  20,  Peacock  stated 
to  Stillwell  that  he  knew  that  the  deed  was  fair,  honest 
and  absolute,  and  that  unless  the  creditors  would  pay 
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up  Stillwell,  M.  &  Co.  and  get  a  recouveyance  of  the 
property,  he  would  not  confer  or  negotiate  further  with 
them  ;  that  this  was  the  only  thing  that  could  be  done 
or  that  he  would  aid  in  having  done,  and  unless  the 
creditors  did  this,  he  would  have  nothing  further  to  do 
with  them.  On  May  20  he  stated  to  Stillwell  in  the 
presence  of  the  Petersons  and  two  others,  "Yes,  you 
have  a  fair  and  honest  deed,  and  unless  the  other  cred- 
itors pay  you  up  there  cannot  be  anything  else  done ; 
they  cannot  do  anything  but  let  you  have  the  property." 
Since  the  appointment  of  the  receiver,  each  of  Peacock, 
P.  &  Co.  has  severally  admitted  that  their  claim  of  pos- 
session after  they  had  signed  the  deed,  was  not  made  in 
good  faith  and  was  purely  fictitious.  If  Deitsch  has 
authority,  without  deriving  it  from  the  board  of  direc- 
tors of  the  grocery  company  or  without  consulting  them, 
to  draw  a  check  as  vice-president  for  $13,265  or  any 
like  sum  for  the  purchase  of  a  saw-mill  business  of  such 
proportions  as  that  of  Peacock,  P.  &  Co.,  it  is  contrary 
to  the  understanding  of  Stillwell  as  a  director  of  that 
company.  On  May  2,  in  the  office  of  Stillwell,  M.  & 
Co.,  the  employment  of  the  Petersons  was  discussed  and 
arranged.  They  stated  that  they  were  more  familiar 
with  the  property  and  the  business  than  any  one  else, 
and  could  be  of  as  much  service  as  any  one  who  could 
be  sent  there ;  and  it  was  agreed  that  they  should  be 
employed  as  stated  in  the  answer,  both  of  them  to  work 
under  Hodgson's  direction.  On  May  4,  they  delivered 
to  Hodgson  possession  of  all  the  property  and  went 
faithfully  to  work  under  him,  doing  whatever  was  as- 
signed to  them  by  him.  They  stated  to  the  men  about 
the  mill  that  they  no  longer  owned  the  property  and 
had  sold  it  to  Stillwell,  M.  &  Co.,  whose  representative 
Hodgson  was  and  to  whom  they  must  look  for  direc- 
tions. Everything  proceeded  harmoniously  and  pleas- 
antly until  the  arnval  of  Deitsch  'bout  two  o'clock  in 
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the  afternoon.  He  had  protracted  conversations  with 
the  Petersons  and  the  men  about  the  mill,  telling  W.  M. 
Peterson  that  he  would  back  Peacock,  P.  &  Co.  with 
|50,000  if  necessary,  if  they  would  fight  Stillwell,  M.  & 
Co.  and  try  to  break  the  deed.  At  first  Peterson  was 
not  disposed  to  accept  his  offer,  and  said,  "I  don't  want 
to  do  anything  of  the  kind.  We  have  conveyed  our 
property  to  Stillwell,  Millen  &  Co.  in  settlement  of  our 
debts.  It  is  a  fair  trade,  and  the  matter  is  settled." 
Deitsch  told  him  that  he  ^eitsch)  would  reinstate  him 
in  the  ownership  of  the  property  within  ten  days,  and 
would  let  him  have  all  the  money  he  wanted  to  run  it ; 
that  he  should  not  lose  anything ;  and  that  if  they  failed 
to  break  the  deed  and  had  to  give  up  the  property, 
Deitsch  would  employ  him  at  a  salary  of  $100  per 
month.  Peterson  then  said  that  he  and  his  partners 
would  make  the  fight  to  undo  the  deed  if  Deitsch 
thought  there  was  a  chance  to  do  it  and  would  furnish 
the  pioney.  They  went  into  the  oflice  where  Deitsch 
said,  in  substance :  "We  don't  care  about  our  debt,  but 
what  we  desire  is  to  help  these  young  men  [the  Peter- 
sons] and  put  them  on  their  feet  again.  We  propose  to 
pay  off  Stillwell,  Millen  &  Co. ;  it  is  as  easy  for  us  to 
raise  thirteen  or  fifteen  thousand  dollars  as  it  is  to  sell 
fifty  dollars  worth  of  goods ;  and  within  forty-eight 
hours  we  will  pay  off  the  laborers  and  have  Peacock, 
Peterson  &  Co.  reinstated  in  the  ownership  of  the  prop- 
erty." About  $1,800  forwarded  by  Stillwell,  Millen  & 
Co.  to  pay  ofl[  the  laborers  arrived  that  afternoon,  and 
Hodgson  announced  to  them  this  fact ;  but  W.  M.  Peter- 
son had  become  dissatisfied,  and  Hodgson,  by  reason  of 
the  instigation  and  contrivances  of  Deitsch,  was  pre- 
vented from  getting  the  pay-roll,  and  the  laborers  were 
induced  and  persuaded  by  Deitsch  to  decline  to  receive 
any  money  from  Stillwell,  M.  &  Co.  He  called  them 
together,  causing  a  general  suspension  of  work,  and  told 
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them  that  if  they  would  wait  only  forty-eight  hours, 
the  Savannah  Grocery  Co.  would  furnish  them  the 
money  to  pay  them  every  cent  due  them,  and  in  addi- 
tion would  pay  them  fifty  cents  a  day  for  every  day 
they  had  to  wait ;  that  it  would  be  an  act  of  unfriendli- 
ness towards  Peacock,  P.  &  Co.,  who  were  their  friends 
and  late  employers,  to  accept  payment  from  Stillwell, 
M.  &  Co.,  and  they  ought  to  stick  to  Peacock,  P.  &  Co. 
and  thus  aid  them  to  protect  themselves  against  the 
fraud  and  rascality  of  Stillwell,  M.  &  Co.,  who  had 
swindled  them  out  of  their  property ;  that  the  grocery 
company  did  not  care  anything  about  the  J1,000  due  it ; 
that  he  only  desired  to  help  out  Peacock,  P.  &  Co. ;  and 
that  he  had  no  interest  in  helping  the  laborers  except  to 
see  them  get  their  rights,  etc.  On  leaving  for  Savan- 
nah that  night,  Hodgson  left  C.  R.  Peterson  in  charge 
who  continued  to  act  for  Stillwell,  M.  &  Co.  until  May 
6,  when  Hodgson  resumed  possession  and  control  and 
subsequently  turned  over  the  same  to  one  of  the  firm 
of  Stillwell^  M.  &  Co.,  who  remained  in  possession  until 
the  receiver  took  possession  on  May  11,  the  employees 
having  in  the  meantime  been  paid  by  Stillwell,  M.  &  Co. 
The  values  given  to  the  property  in  the  testimony  for 
the  petitioners  are  excessive,  and  are  given  without  tak- 
ing into  account  the  liens  and  liabilities  against  the 
property.  The  bulk  of  the  timber  is  not  paid  for ;  the 
timber  is  not  worth  the  amount  that  would  have  to  be 
paid  on  it ;  and  for  what  is  due  on  it  a  larger  amount 
of  timber  just  as  valuable  and  desirable  could  be  pur- 
chased. To  land  valued  in  the  testimony  for  the  peti- 
tioners at  $12,000  Peacock,  P.  &  Co.  have  only  a  bond 
for  title  on  which  they  have  paid  only  $3,000,  and  Still- 
well, M.  &  Co.  would  not  give  for  the  place  the  $9,000 
due  on  it,  and  in  fact  do  not  expect  to  take  it;  and  it  is 
only  a  nominal  asset.  Other  land  valued  at  $4,300  is 
not  worth  over  $1,500 ;  and  its  value  would  b*^  merely 
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nominal  were  the  mill  removed.  On  the  four  miles  of 
steel  rails  valued  at  |6,000  about  $3,200  is  due.  On  the 
tram  locomotive  is  due  for  purchase  money  and  freight 
$3,558;  and  on  the  rest  of  the  machinery  are  due  various 
amounts.  On  the  locomotive  valued  at  $4,000  is  due 
$2,900  purchase  money  which  must  be  paid  if  the  loco- 
motive is  kept,  the  title  having  been  retained  by  the 
vendor  to  secure  the  purchase  money.  Upon  a  fair  and 
just  estimate  the  aggregate  value  of  the  property  in- 
cluded in  the  deed  is  $28,653,  from  which  is  to  be 
deducted  $9,658  and  $2,000  due  the  Hawkinsville  Bank 
&  Trust  Co.,  besides  various  amounts  due  for  purchase 
money  and  other  claims  and  liens  the  character  and 
amounts  of  which  are  unknown,  but  which  will  amount 
to  several  thousand  dollars  ;  and  upon  the  most  favor- 
able estimate  the  value  of  the  property  is  less  than  the 
consideration  of  the  deed.  This  estimate  is  on  the  basis 
of  real  value ;  if  the  property  were  put  up  for  sale  it 
would  not  bring  nearly  so  much,  and  could  not  possibly 
bring  anything  like  the  amount  of  the  indebtedness  of 
Peacock,  P.  &  Co.  to  Stillwell,  M.  &  Co. 

The  deed  and  mortgages  in  question  were  in  evidence, 
and  the  statements  in  the  pleadings  as  to  them  will 
suffice  for  this  report. 

The  judge  granted  the  injunction  prayed  for,  and 
appointed  a  permanent  receiver  of  the  estate  of  Pea- 
cock, P.  &  Co.  and  of  each  of  the  members  of  that 
firm,  and  ordered  him  at  his  earliest  convenience  to 
reduce  the  property  to  money  by  sale  of  the  same  at 
either  public  or  private  sale  as  might  seem  to  him  to 
the  best  interest  of  all  parties  concerned,  etc.  Stillwell, 
M.  &  Co.  excepted,  because  each  of  the  orders  was 
contrary  to  law  and  evidence ;  because  the  judge  had 
no  jurisdiction  to  grant  either  of  them  ;  because  the 
evidence  did  not  authorize  the  grant  of  either  of  them; 
because  petitioners  were  not  lien  or  judgment  credi- 
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tors  and  were  not  asserting  any  claim  to  title ;  because 
Peacock,  P.  &  Co.  were  not  traders  when  the  petition 
was  filed ;  because  petitioners  had  an  adequate  remedy 
by  attachment ;  because  it  was  not  alleged  that  StilU 
well,  M.  &  Co.  were  insolvent  but  the  contrary  appeared; 
and  because  no  necessity  for  injunction  and  receiver  was 
shown. 

Denmark,  Adams  &  Adams,  A.  C.  Wright  and  Pate 
&  Warren,  for  plaintiffs  in  error. 

Garrard  &  Meldrim,  Smith  &  Clements,  W.  L.  Clarke 
and  R.  R.  Norman,  contra. 

Bleckley,  Chief  Justice. 

The  facts  are  stated  in  the  oflSlcial  report.  The  judg- 
ment below  was  acquiesced  in  by  the  debtors.  Peacock, 
Peterson  &  Co.,  the  excepting  parties  being  Stillwell, 
Millen  &  Co.  alone.  In  so  far,  therefore,  as  the  granting 
of  an  injunction  and  the  appointment  of  a  receiver  con- 
cern any  property  not  conveyed  by  the  former  of  these 
firms  to  the  latter,  the  decision  of  the  presiding  judge, 
whether  correct  or  incorrect,  should  not  and  could  not 
be  disturbed  on  this  writ  of  error.  What  we  shall  rule 
will  have  relation  only  to  the  property  embraced  in  the 
conveyance  to  which  we  have  referred,  leaving  the  in- 
dividual property  of  the  several  persons  composing  the 
firm  of  Peacock,  Peterson  &  Co.,  to  be  dealt  with  by 
the  receiver  as  though  it  alone  had  been  the  subject- 
matter  of  the  receivership. 

1.  The  petitioning  creditors  attack  this  conveyance 
as  fraudulent.  Giving  the  petition  the  widest  possible 
range,  it  has  three  aspects.  It  rests,  first,  upon  the  in- 
solvent traders'  act  (Code,  §3149a  et  seq.);  secondly, 
upon  the  assignment  act  of  1881  (Acts  1880-81,  p.  174, 
Code  Addenda,  §1963d  p.  x),  as  amended  by  the  act  of 
1885  (Acts  1884-6,  p.  100);  and  thirdly,  upon  the  gen- 
eral law  making  void  all  conveyances    intended    to 
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hinder,  delay  or  defraud  creditors.  If  the  evidence  sup- 
ports any  one  of  these  aspects  of  the  petition,  it  is  the  last 
one.  It  does  not  support  the  first,  because  the  partner- 
ship of  Peacock,  Peterson  &  Co.  had  been  dissolved  and 
had  ceased  to  carry  on  the  firm  business  before  the  peti- 
tion was  filed.  In  this  respect  the  case  is  within  the 
ruling  on  that  subject  in  Kimbrell  v.  Walters^  86  Ga.  99, 
and  previous  cases  therein  cited.  The  evidence  does  not 
support  the  second  aspect  of  the  petition,  because  it 
shows,  not  an  assignment,  but  an  absolute  conveyance 
made  in  payment  of  a  pre-existing  debt  together  with 
an  undertaking  by  the  purchasers,  Stillwell,  Millen  & 
Co.,  to  pay  certain  other  debts,  not  out  of  the  proceeds 
of  the  property,  but  absolutely  as  a  part  of  the  agreed 
price.  Touching  this  element,  the  case  is  ruled  by 
Powell  V.  KeUy^  82  Ga.  1.  By  a  very  decided  pre- 
ponderance of  the  evidence,  the  conveyance  was  made 
free  from  any  trust,  open  or  secret,  in  favor  of  the 
debtors  or  any  creditor  or  any  other  person.  It  was  an 
absolute  and  unconditional  sale,  and  the  only  element 
of  suspicion  attaching  to  it  results  from  apparent  inad- 
equacy of  price.  There  is  no  doubt  that  the  property 
covered  by  the  conveyance,  estimated  at  its  normal 
value,  was  very  much  in  excess  of  the  purchasing  cred- 
itors' debt  and  of  the  whole  consideration  expressed  in 
the  conveyance.  Various  facts  are  set  up  by  Stillwell, 
Millen  &  Co.  to  account  for  and  vindicate  the  transac- 
tion notwithstanding  this  excess,  the  principal  fact  being 
that  much  of  the  property  embraced  in  the  deed  had  not 
been  paid  for  by  Peacock,  Peterson  &  Co.,  and  was  still 
subject  to  claims  for  its  own  purchase  money.  Conced- 
ing all  the  consequences  that  could  be  drawn  from  the 
excess  of  value  over  the  price  paid,  the  case  is  that  of 
a  conveyance  by  an  insolvent  partnership  to  one  of  the 
firm  creditors  at  an  undervaluation,  made  to  hinder, 
delay  or  defeat  the  other  firm  creditors.     What,  then, 
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is  the  rule  of  law  governing  the  grant  of  injunction 
and  the  appointment  of  a  receiver  as  against  such  pur- 
chasing creditor,  the  attacking  creditors  being  without 
judgments  or  other  liens,  and  claiming  no  title  to  the 
property  either  by  reason  of  fraud  in  procuring  credit 
therefor  in  the  creation  of  their  demands  or  otherwise  ? 
There  can  be  no  doubt  that,  generally,  creditors  com- 
plaining of  a  fraudulent  conveyance  of  his  property  by 
their  debtor  are  not  entitled  to  an  interlocutory  injunc- 
tion and  receiver.  The  present  case  falls  within  this 
general  rule,  inasmuchi  as  there  is  no  allegation  of  the 
insolvency  of  the  alleged  fraudulent  purchasers,  Still- 
well,  Millen  &  Co.  The  case  of  Mayer  v.  Woodj  56  Qa, 
427,  is  a  direct  authority  upon  the  subject,  so  far  as  an 
injunction  is  concerned ;  and  the  principle  of  that  case 
fairly  carried  out  will  extend  also  to  the  element  of  ap- 
pointing a  receiver.  Where  injunction  to  restrain  a 
solvent  purchaser  from  disposing  of  the  property  em- 
braced in  his  fraudulent  purchase  would  not  be  granted, 
we  can  see  no  reason  why  a  receiver  should  be  ap- 
pointed. That  the  solvency  of  the  purchaser  would  be 
security  against  ultimate  loss  by  the  attacking  creditors 
in  case  they  should  establish  their  debts  and  prove  the 
fraud,  would  stand  as  well  for  a  reason  against  appoint- 
ing an  ad  interim  receiver  as  against  granting  an  in- 
junction. It  is  obvious  that  merely  to  enjoin  a  man 
temporarily  from  disposing  of  property  to  which  he 
claims  title  is  a  milder  interference  with  his  dbminion 
over  it  than  to  take  it  from  him  and  put  it  in  the  hands 
of  a  receiver.  Indeed,  before  the  order  granting  an  in- 
j  unction  in  Mayer  v.  Wood  was  brought  to  this  court 
for  review,  it  had  been  so  far  modified,  with  consent  of 
the  parties,  as  to  allow  the  fraudulent  purchasers  to  sell 
the  goods  and  hold  up  the  proceeds,  thus  virtually  con- 
verting them  into  receivers  for  that  purpose.  Never- 
theless, the  order  itself,  after  this  modification,  was 
held  erroneous. 
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Tested  by  the  case  cited  and  by  the  main  current 
of  the  authorities,  we  are  of  opinion  that  no  receiver 
for  the  property  purchased  by  Still  well,  Millen  &  Co. 
should  have  been  appointed.  And  we  are  clear  that  the 
discretion  of  the  judge  was  not  well  exercised  in  ap- 
pointing such  receiver  absolutely  and  unconditionally, 
without  offering  Stillwell,  Millen  &  Co.  the  alternative 
of  giving  bond  and  security  either  for  the  forthcoming 
of  the  property,  or  for  the  eventual  condemnation 
money  in  this  cause.  The  property  consisted  partly  of 
real  estate,  which  could  not  disappear,  partly  of  a  saw- 
mill and  fixtures,  and  partly  of  a  large  number  of  ani- 
mals used  in  connection  therewith.  These  animals 
would  be  expensive  to  keep  in  the  hands  of  a  receiver. 
They  would  have  to  be  sold  speedily,  or  else  the  receiver 
would  have  to  operate  the  saw-mill  at  a  heavy  daily 
expense,  and  under  many  hazards  of  loss.  In  the  exer- 
cise of  a  wise  judicial  discretion,  it  could  not  be  other- 
wise than  desirable,  in  behalf  of  the  interest  of  all  par- 
ties concerned,  to  keep  such  property  out  of  the  hands 
of  a  receiver;  and  if  that  could  be  done  by  exacting 
bond  and  security,  this  exaction  ought  to  have  been 
made,  and  opportunity  afforded  to  comply  with  it.  In 
Cofien  V.  Meyers,  42  Ga.  46,  the  receiver  was  appointed 
ex  partey  but  on  hearing  the  matter  after  answer,  the 
chancellor  recognized  as  a  basis  for  discharging  the  re- 
ceiver the  alternative  of  giving  bond  and  security  for 
the  payjnent  of  any  recovery  which  might  be  had  in 
the  case.  It  may  be  asserted  as  a  general  proposition 
that  a  bond  with  good  security  is  always  a  better  form 
of  protecting  creditors  likely  to  be  injured  by  fraud 
than  the  appointment  of  a  receiver  for  property  perish- 
able in  its  nature  or  expensive  to  keep.  And  in  most 
cases  the  liability  of  a  solvent  party  without  bond  and 
security  would  itself  be  preferable  to  an  expensive  re- 
ceivership.    The    answer    of   Stillwell,  Millen    &   Co. 
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alleged  that  they  were  solvent  and  fully  able  to  respond. 
This  was  not  contradicted  by  any  evidence  or  by  any 
allegation  in  the  petition.  By  no  disposition  or  misap- 
propriation of  the  property  pending  suit  against  them 
to  set  the  conveyance  aside  could  they  evade  their  re- 
sponsibility to  the  plaintiife  for  any  fraud  complained  of 
in  the  petition,  should  that  fraud  be  established  at  the 
final  trial  of  the  cause.  Being  solvent,  they  are  vir- 
tually sureties  tp  the  petitioning  creditors  for  the  forth- 
coming of  the  property  should  the  conveyance  be  set 
aside,  or  for  its  value  in  excess  of  their  own  debt  and 
the  residue  of  the  price  at  which  they  purchased  it. 

2.  It  developed  in  argument  at  the  bar  that  the  case 
of  DeLacy  v.  Hurst,  83  Ga,  223,  was  susceptible  of  being 
misunderstood  by  learned  counsel.  That  case  holds 
that  in  one  and  the  same  suit  creditors  may  proceed  for 
judgment  on  their  debts,  and  to  set  aside  fraudulent 
conveyances  ;  but  it  nowhere  suggests  that  an  ad  interim 
injunction  or  receiver  can  be  had  in  any  case  in  which 
the  like  extraordinary  remedy  could  not  be  invoked 
prior  to  the  passage  of  the  uniformity  procedure  act  of 
1887.  On  the  contrary,  in  the  statement  of  facts  with 
which  the  opinion  in  that  case  opens,  it  is  said :  "  The 
trial  judge  refused  to  grant  the  injunction  or  *.o  appoint 
a  receiver."  This  refusal  was  acquiesceol  in,  and  conse- 
quently the  element  of  injunction  and  receiver  had  been 
eliminated  from  the  case  before  it  reached  this  court. 
We  adhere  to  the  decision  in  DeLacy  v.  Hurst,  but  can- 
not apply  it  to  this  case  at  its  present  stage  further  than 
to  hold  that  the  creditors  attacking  this  conveyance  are 
recti  in  curia  as  to  the  ultimate  purposes  of  their  action, 
these  purposes  being  to  establish  their  claims  against 
Peacock,  Peterson  &  Co.  and  set  aside  an  alleged  fraudu- 
lent conveyance  made  by  them  to  their  codefendants, 
Stillwell,  Millen  &  Co. 

The  judge  erred  in  granting  an  injunction  ^as  to  Still- 
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well,  Millen  &  Co.;  in  appointing  a  receiver  for  the  prop- 
erty embraced  in  the  conveyance  to  them,  and  in  order- 
ing a  sale  of  that  property  by  the  receiver. 

Judgment  reversed. 


,       145) 
O108S88 


DoTTBRBR,  trustee,  et  al.  v.  Harden,  judge.  Sjw| 

1.  Where  the  only  error  assigned  is  upon  the  rendition  of  a  decree 
founded  on  the  verdict  of  a  jury,  none  of  the  evidence  adduced 
on  the  trial  is  requisite  in  reviewing  the  decree ;  nor  is  anything 
the  judge  may  have  stated  orally  at  the  time  of  rendering  the 
decree,  or  previously,  material. 

2.  The  Supreme  Court  will  not  grant  a  mandamus  nisi  to  the  end 
that  a  bill  of  exceptions  may  be  signed  and  certified,  where  it 
affirmatively  appears  on  the  face  of  the  application  that  the  de- 
cision complained  of  and  sought  to  be  excepted  to  was  correct, 
inasmuch  as  in  such  case  the  mandamus  would  be  of  no  practical 
benefit  to  the  applicant. 

3.  In  a  contest  between  a  judgment  creditor  and  the  assignees  of  a 
money  demand  against  a  county,  the  lien  of  the  judgment  not 
having  attached  upon  the  fund  before  it  was  brought  into  court, 
such  judgment  will  not  take  precedence  of  the  assignments, 
though  they  were  made  after  the  judgment  was  rendered. 

4.  Though  the  assignments  are  not  set  forth  in  the  pleadings  fully 
and  8i)ecifically,  yet,  if  they  be  alleged  substantially  and  the  jury 
have  found  them  to  be  valid,  they  ought  to  be  so  treated  in  render- 
ing the  decree,  no  motion  for  a  new  trial  or  other  attack  upon  the 
verdict  having  been  made  by  any  of  the  parties  in  due  time. 
November  23. 1881. 

Mandamus.  Practice  in  Supreme  Court.  Debtor 
and  creditor.     Lien.     Assignment. 

Reported  in  the  decision* 

Frank  H.  Miller,  R.  Q.  Erwin,  W.  S.  Chisholm  and: 
Harrison  &  Peeplbs,  for  the  relators. 

Lumpkin,  Justice. 

Dotterer,  trustee,  et  al.j  applied  to  this  court  for  a 
writ  of  mandamus  nisi  requiring  the  Hon.  Wra.  D.  Har- 
den (judge  of  the  city  court  of  Savannah,  who  pre- 
sided in  the  superior  court  of  Chatham  county  in  the 
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place  of  Hon.  Robt.  Falliqant,  disqualified)  to  show 
cause  why  the  former  should  not  certify  a  bill  of  excep- 
tions duly  tendered  to  him  in  the  case  of  Bowe  v.  The 
County  of  Chatham  et  al.j  his  honor,  Judge  Harden, 
having  refused  to  certify  the  same  as  presented.  It  ap- 
pears that  Judge  Harden  declined  to  certify  the  bill  of 
exceptions  unless  counsel  for  the  plaintiff  in  error  would 
set  forth  therein  the  evidence  adduced  on  the  trial,  and 
also  certain  reasons,  given  orally  by  the  judge  at  the 
time  of  rendering  the  decree,  for  the  conclusions  he  had 
reached.     This  the  counsel  refused  to  do. 

As  ruled  in  the  first  head-note,  we  do  not  think  the 
proposed  corrections  were  material  or  necessary.  Even 
if  they  had  been,  still,  if  the  bill  of  exceptions  as  ten- 
dered set  forth  no  erroneous  ruling  by  the  court  below, 
the  writ  of  mandamus  ought  to  be  denied.  It  was  con- 
ceded by  the  learned  and  able  counsel  who  presented 
this  application,  that  if  it  appeared  from  the  bill  of  ex- 
ceptions sought  to  be  certified  there  was  no  error  in  the 
rulings  of  the  court  below,  the  writ  of  mandamus  should 
be  denied,  and  so  it  was  held  by  this  court  in  Pitts  v. 
Hall,  60  Ga.  389.  It  only  remains,  therefore,  to  be 
shown  that  the  bill  of  exceptions  tendered  to  Judge 
Harden  set  forth  no  error  requiring  correction  by  this 
court,  and  this  will  appear  from  a  brief  discussion  of  the 
merits  of  the  case. 

Bowe  filed  in  Chatham  superior  court  an  equitable 
petition  alleging,  among  other  things,  that  he  had  con- 
tracted to  build  a  jail  for  said  county  for  $47,780.00,  of 
which  sum  a  large  amount  was  still  due  him  ;  that  he 
had  found  it  impossible  to  complete  the  work  without 
becoming  indebted  in  large  sums  to  various  persons  for 
work  done  and  materials  furnished  in  carrying  out  his 
work  ;  for  said  work  and  materials  suits  had  been  insti- 
tuted and  judgments  obtained  against  him  by  The  Fred. 
Myers  Manufacturing  Co.,  Andrew  Hanley,   Chas.  A. 
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Robbe,  Frank  Smyth,  and  W.  P.  Bailey  &  Co.,  upon 
which  judgments  summonses  of  garnishment  had  been 
issued,  directed  to  the  county  of  Chatham,  and  were 
still  pending  in  the  superior  court  of  that  county ;  that 
in  the  progress  of  the  work  of  building  said  jail,  peti- 
tioner had  been  compelled  to  assign  to  one  John  O. 
Smith  certain  amounts  due  to  petitioner  under  his  con- 
tract with  the  county,  and  that  the  said  Smith  had  filed 
said  assignment  with  the  commissioners  of  the  county  ; 
that  because  of  said  garnishments  and  assignment,  the 
county  commissioners  refused  to  pay  to  petitioner  the 
alleged  balance  due  him  on  the  contract,  and  that  peti- 
tioner was  willing  to  pay  the  amount  due  him  by  the 
county  to  such  persons  as  were  lawfully  entitled  to  re- 
ceive the  same.  The  petition  prayed  that  the  county  of 
Chatham  be  required  to  pay  into  the  registry  of  the 
court  the  amount  due  petitioner,  and  that  the  above 
named  parties  be  required  to  appear  and  interplead,  and 
have  determined  their  respective  rights  and  priorities  to 
80  much  of  said  money  as  might  be  due  to  them,  or  to 
either  of  them,  and  that  process  be  issued  and  directed 
accordingly.  The  county  filed  an  answer  denying  many 
•  of  the  allegations  of  the  petition,  but  admitting  an  in- 
debtedness  to  petitioner  in  the  sum  of  $4,735.95,  which 
it  averred  its  willingness  to  pay  into  court  to  be  disposed 
of  as  the  court  might  order  and  decree. 

The  Fred.  Myers  Manufacturing  Co.,  Andrew  Hanley, 
Chas.  A.  Robbe  and  Frank  Smyth  filed  separate  answers 
setting  forth  the  amounts,  respectively,  due  them  by 
Bowe  for  work  done  and  materials  furnished  in  the  con- 
struction of  the  jail ;  that  they  had  obtained  judgments 
against  Bowe  for  the  same  ;  that  Bowe  had  given  them 
written  orders  upon  the  county  commissioners  for  these 
amounts,  which  orders  were  assignments  of  said  funds 
by  Bowe  to  them  ;  that  these  orders  had  been  duly  filed 
with  the  county  commissioners,  and  that  upon  them 
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there  were  still  due  to  these  defendants  the  several 
amounts  of  their  respective  judgments. 

The  answer  of  W.  P.  Bailey  &  Co.  alleged  that  Bowe 
was  indebted  to  them  the  amount  therein  named,  on  a 
judgment  obtained  against  him  based  on  an  indebtedness 
for  bricks  furnished  in  the  construction  of  the  jail,  but 
their  answer  did  not  claim  that  Bowe  had  made  to  them 
an  assignment  of  any  part  of  the  amount  due  to  him 
by  the  county. 

The  answer  of  Jno.  O.  Smith  alleged  an  indebtedness 
to  him  by  Bowe  of  a  large  sum  of  money  for  work  and 
materials  in  the  building  of  the  jail,  and  that  Bowe  had 
assigned  to  him  a  sufficiency  of  the  amount  due  Bowe 
by  the  county  to  pay  such  indebtedness,  and  that  Bowe 
had  given  him  a  power  of  attorney  to  collect  the  same. 

After  these  answers  had  been  filed,  and  before  Dot- 
terer  became  a  party  to  the  case,  a  consent  order  was 
passed  adjudging  that  the  county  of  Chatham  pay  into 
the  registry  of  the  court  $6,436.73,  and  after  said  pay- 
ment, be  released  and  absolved  from  all  further  liability 
either  to  Bowe  or  to  any  of  his  creditors  in  the  petition 
mentioned.  This  order  was  passed  March  4th,  1891. 
Thereafter,  on  the  same  day,  Dotterer,  trustee,  was  made 
a  party  defendant  to  the  case,  and  filed  an  answer  alleg- 
ing that  Bowe  was  indebted  to  him  in  an  amount 
therein  named,  upon  a  judgment  he  had  obtained  on 
the  10th  day  of  June,  1887,  and  praying  that  said  judg- 
ment be  satisfied  out  of  the  fund  paid  into  court  by  the 
commissioners  of  Chatham  county.  During  the  same 
term  of  the  court  certain  issues  of  fact  were  submitted 
to  the  jury,  and  they  found  substantially  as  follows: 
first,  that  the  claims  of  all  the  respondents,  as  set  forth 
in  their  respective  answers,  were  valid  and  just,  and 
that  all  of  them  were  in  judgment  except  that  of  John 
O.  Smith  ;  second,  that  the  assignments  given  by  Bowe 
to  Robbe,  Smyth  and  Jno.  O.  Smith  were  valid ;  third, 
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that  the  claims  of  all  these  respondents,  except  Dotterer, 
were  founded  on  amounts  due  by  Bowe  for  labor,  ma- 
terials, etc.,  furnished  in  connection  with  the  building 
of  the  jail,  and  that  Dotterer's  judgment  was  based  upon 
a  matter  foreign  to  the  construction  of  said  jail.  There 
was  no  finding  by  the  jury  that  Hanley  or  W,  P.  Bailey 
&  Co.  had  assignments  from  Bowe  of  any  part  of  the 
funds  due  him  by  the  county.  There  was  no  motion 
for  a  new  trial,  or  any  efibrt  made  by  any  of  the  re- 
spondents to  set  aside  the  verdict.  At  the  next  term  of 
the  court,  upon  the  petition,  answers  and  verdict  as 
they  stood,  a  final  decree  was  entered,  which,  after  al- 
lowing Bowe's  solicitors  $600.00  for  bringing  the  fund 
into  court  and  providing  for  the  payment  of  costs,  di- 
vided the  balance  of  the  fund  among  Robbe,  Smyth  and 
Jno.  O.  Smith,  the  three  latter  receiving  the  amounts 
awarded  them  pro  rata  upon  their  respective  claims,  the 
fund  being  insufficient  to  pay  them  in  full. 

As  will  be  seen,  the  claims  of  Hanley,  W.  P.  Bailey 
&  Co.  and  Dotterer  were  excluded  from  any  participa- 
tion in  the  fund.  The  judge  evidently  was  of  the  opinion 
that  only  those  creditors  of  Bowe  who  had  assignments 
from  him  were  entitled  to  share  in  the  money  paid  into 
court  by  the  county.  Dotterer's  judgment  being  older 
than  any  of  the  orders  on  the  county,  or  assignments 
given  by  Bowe,  he  claims  that  his  judgment  was  entitled 
to  priority,  and  that  the  judge  erred  in  holding  otherwise. 
We  think  the  judge's  ruling  was  correct.  Dotterer's 
judgment  gave  him  no  lien  on  this  fund  in  the  bands  of 
the  county.  Indeed,  it  was  expressly  ruled  in  Dotterer, 
trustee^  et  al.  v.  Bowe  et  al.  that  he  could  not  reach  this 
money  by  garnishment.  84  Ga,  769.  If  he  had  no 
lien  on  the  fund  while  it  remained  in  the  county  treas- 
ury, and  could  not  reach  it  there  by  process  of  garnish- 
ment, we  see  no  reason  why  the  lien  of  his  judgment 
should  attach  to  the  money  after  it  was,  at  the  instance 
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of  Bowe,  brought  into  court  for  distribution.  Moreover, 
the  finding  of  the  jury,  of  which  Dotterer  did  not  com- 
plain, established  that  this  money  had  been  lawfully  as- 
signed by  Bowe  to  Robbe,  Smyth  and  Jno.  O.  Smith,  and 
consequently,  it  belonged  to  them.  It  is  true  that  in 
none  of  the  answers  above  referred  to  were  the  assign- 
ments alleged  to  have  been  made  by  Bowe  as  clearly 
and  distinctly  set  forth  as  they  might  have  been ;  and 
probably,  on  special  demurrer,  an  objection  to  this  eftect 
would  have  been  sustained.  In  the  absence  of  such  de- 
murrer, the  allegations  concerning  the  assignments  were 
sufficient,  and  should  be  so  treated,  especially  after  the 
jury  have  found  them  to  be  valid.  Whether  this  find- 
ing was  right  in  fact  or  sound  in  law  is  immaterial. 
Until  set  aside,  it  is  binding  and  conclusive  upon  all  of 
these  parties  ;  and  this  being  true,  the  judge  could  not 
do  otherwise  than  decree  as  he  did  that  the  money  be 
awarded  to  those  to  whom,  under  the  verdict,  it  be- 
longed. 

It  appears,  therefore,  that  if  the  bill  of  exceptions  had 
been  certified  by  the  judge  precisely  as  it  was  presented 
to  him,  it  would  have  resulted  in  no  practical  service  to 
the  plaintifi*  in  error,  and  nothing  beneficial  would  be 
accomplished  by  ordering  the  writ  of  mandamus  to  issue. 
Assuming,  for  argument's  sake,  that  the  bill  of  excep- 
tions ought  to  have  been  signed  as  tendered,  and  sup- 
posing the  same  was  now  being  considered  upon  its  own 
merits,  the  judgment  of  the  court  below  would  be  af- 
firmed. For  this  reason,  the  propriety  of  refusing  the 
writ  is  manifest.  Mandamus  denied. 


J2__m  Rogers  et  al.  v.  Roberts,  judge. 

88    1501 
110    248 

UO_?Sl  Practice  in  Supreme  Court.    Mandamus. 

After  a  judge  has  corrected,  signed  and  certified  a  bill  of  exceptions, 
having  interlined  in  the  certificate  a  reference  to  the  corrections 
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made  by  him,  and  the  plaintiff  in  error  has  served  and  filed  the 
bill  of  exceptions  thus  certified,  and  caused  it,  together  with  the 
record,  to  be  transmitted  to  this  court,  thereby  recognizing  and 
adopting  such  bill  of  exceptions  as  sufficient,  it  is  too  late  to  ap- 
ply to  this  court  for  a  mandamus  to  compel  the  judge  to  omit  the 
corrections  he  had  made  in  the  bill  of  exceptions  as  originally 
presented  to  him,  and  sign  another  certificate  free  from  such  in- 
terlineation. MdndamuB  denied, 
NoTember  23,  I88L 

Martin  &  Smith  and  A.  C.  Pate,  for  the  relators. 


Heflin  v.  The  State. 

1.  It  does  not  per  9e  disqualify  a  judge  of  the  superior  court  to  pre- 
side on  the  trial  of  an  indictment  for  perjury,  that  the  same  judge 
presided  at  the  trial  of  the  case  in  which  the  alleged  perjury  was 
committed,  and  also  of  a  second  case  in  which  one  of  the  wit- 
nesses in  the  first  was  convicted  of  perjury.  Nor  does  any  dis- 
qualification result  as  matter  of  law  from  the  judge  having,  by 
reason  of  his  acquaintance  or  supposed  acquaintance  with  the 
facts  thus  derived,  privately  and  unofficially  advised  the  pris- 
oner's counsel  to  induce  his  client  to  plead  guilty,  saying  that 
there  was  no  doubt  about  his  guilt  and  no  earthly  chance  for  him 
to  be  acquitted. 

2.  On  a  trial  for  perjury,  evidence  is  relevant  which  tends  to  show 
that  the  accused,  in  a  private  interview  with  another  person,  en- 
deavored to  infiuence  that  person  to  give  false  testimony  in  the 
same  case  in  which  the  accused  afterwards  gave  the  alleged  false 
evidence. 

3.  The  whole  res  gestas  of  a  transaction,  including  declarations  of  the 
participants  made  at  the  time,  may  be  adduced  in  evidence 
against  the  accused  to  show  that  his  testimony  as  to  some  of  the 
particulars  of  the  transaction  was  false. 

4.  As  a  general  rule,  in  order  to  convict  a  witness  of  perjury  alleged 
to  have  been  committed  on  the  trial  of  a  case  in  a  court  of  record, 
the  record  of  the  case,  or  a  duly  authenticated  transcript  thereof, 
is  necessary  to  prove  the  judicial  proceeding  in  the  course  of 
which  the  alleged  perjury  was  committed. 

5.  On  a  trial  for  perjury,  where  there  is  no  direct  evidence  of  the  ex- 
iflteace,  finding  or  pendency  of  any  indictment  for  murder  against 
Q«Qfge  Eddleman,  or  of  any  issue  raised  upon  such  indictment, 
there  is  no  proper  foundation  for  a  charge  to  the  jury  that  if  they 
believed  from  the  evidence  that  one  George  Eddleman  was  tried 
for  murder  in  the  superior  court  of  the  county  of  Fulton,  so  far  as 
the  oath  having  been  taken  in  some  judicial  proceeding,  the  case 
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to  that  extent  would  be  made  out.  That  there  was  a  trial,  and  that 
the  person  now  accused  of  perjury  was  sworn  and  testified  therein 
as  a  witness,  would  not  dispense  with  legal  evidence  of  the  exist- 
ence of  the  judicial  proceeding,  the  same  being  essential  to  show 
what  was  in  fact  tried,  and  its  identity  with  the  case  described  in 
the  indictment  for  perjury. 

6.  The  indictment  of  George  Eddleman  not  being  duly  proved,  and 
there  being  no  evidence  as  to  what  issue  was  formed  upon  that 
indictment,  it  was  error  to  charge  the  jury  that  if  they  believed 
from  the  evidence  that  it  was  an  issue  upon  the  trial  of  George 
Eddleman  whether  at  the  time  he  shot  Greaham  he  (Gresham) 
was  advancing  upon  him  with  a  knife  in  his  hand,  or  something 
like  a  knife,  that  would  be  a  matter  material  to  the  issue. 

7.  Other  special  grounds  of  the  motion  for  a  new  trial,  so  far  as  duly 
verified,  construing  them  in  the  light  of  the  whole  charge  of  the 
court  and  of  all  the  facts  in  the  record,  show  no  material  error ; 
but  the  evidence  being  deficient  as  to  the  judicial  proceeding  in 
which  the  alleged  perjury  was  committed,  and  as  to  the  issue,  if 
any,  involved  in  that  proceeding,  and  the  court  having  charged 
erroneously  on  that  branch  of  the  case,  the  accused,  as  matter  of 
strict  law,  is  entitled  to  a  new  trial. 

December  7, 1891. 

Criminal  law.  Perjury.  Disqualification  of  judge. 
Evidence.  Charge  of  court.  Before  Judge  Richard  H. 
Clark.     Pulton  superior  court.     September  term,  1890. 

Heflin  was  convicted  of  perjury,  and  excepted  t^  the 
denial  of  a  new  trial.  The  assignments  of  perjury  were, 
that  Heflin  willfully,  etc.  swore  that  on  the  day  and  at 
the  time  of  the  shooting  of  Gresham  by  Eddleman,  he 
(Heflin)  was  in  the  alley- way  leading  back  of  the  saloon 
in  which  the  shooting  occurred,  and  that  standing  near 
the  back  door  of  the  saloon  (which  door  leads  from  the 
alley-way  into  the  saloon),  he  (Heflin)  saw  Gresham  with 
something  in  his  hand  which  he  (Heflin)  took  to  be  a 
knife,  advancing  on  Eddleman  when  he  was  shot  by  Ed- 
dleman, that  immediately  after  the  shooting  he  (Heflin) 
left,  going  from  the  alley-way  out  on  Alabama  street, 
and  that  he  never  told  anybody  what  he  had  seen ; — 
when  in  truth  Heflin  not  only  did  not  see  Gresham  with 
something  in  his  hand  which  Heflin  took  to  be  a  knife 
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at  the  time  he  was  shot  by  Eddleman,  but  Heflin  was 
not  in  the  alley- way  at  the  time  of  the  shooting,  and 
was  not  standing  at  or  near  a  back  door  leading  from  the 
alley- way  into  the  saloon  where  the  shooting  took  place; 
yet  Heflin  did  nevertheless  willfully,  etc.  swear,  etc. 
From  the  oflBicial  report  referred  to  in  the  third  part  of 
the  opinion  it  appears  that  the  eleventh  ground  for  new 
trial  was,  because  the  court  erred  in  admitting  in  evi- 
dence, over  the  objection  of  defendant,  the  following 
declaration  of  Eddleman  as  testified  to  by  Simpson,  which 
declaration  was  made  some  moments  after  the  encounter 
between  Eddleman  and  Gresham  was  finished  and  Eddle- 
man was  immediately  arrested  by  Simpson,  who  was  a 
policeman  :  "  When  I  got  in  there  [the  place  where  the 
shooting  occurred],  Eddleman  said  that  he  shot  Gresham 
because  he  was  trying  to  shoot  him,  and  called  up  Mr. 
Mehan  to  prove  it."  And  the  declaration  of  Gresham, 
over  like  objection,  testified  to  by  the  same  witness,  oc- 
curring at  the  same  time  and  under  like  circumstances : 
"  Gresham  followed  me  back  when  I  went  up  to  Mr.  Ed- 
dleman, and  when  Eddleman  made  that  remark  Gresham 
said,  '  Search  me.  I  have  not  got  a  thing  in  the  world.' " 
The  motion  for  a  new  trial  alleged  that  these  declara- 
tions were  mere  hearsay,  and  were  irrelevant  and  inad- 
missible against  Heflin. 

The  opinion  states  all  other  material  facts. 

Frank  A.  Arnold,  for  plaintiff  in  error. 
C.  D.  Hill,  solicitor-general,  contra, 

Bleckley,  Chief  Justice. 

1.  His  honor  Judge  Clark,  who  presided  in  the  trial 
of  this  case,  was  subjected  to  a  novel  and  extraordinary 
challenge  before  the  trial  began.  Counsel  for  the  pris- 
oner objected  to  his  presiding  "/or  lack  of  impartiality 
and  for  his  prejudice  against  him,"  the  prisoner.  The 
grounds  of  this  objection  were  that  his  honor  had  pre- 
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sided  in  the  trial  of  Eddleman  and  also  of  McCord,  and 
become  firmly  convinced  that  the  prisoner  had  com- 
mitted perjury  in  the  Eddleman  case,  and  had,  on  two 
different  occasions,  approached  the  prisoner's  counsel 
and  said  to  him  there  was  no  doubt  about  the  guilt  of 
his  client  and  advised  him  to  induce  his  client  to  plead 
guilty,  as  there  was  no  earthly  chance  for  him  to  be  ac- 
quitted. In  a  note  to  this  ground  of  the  motion  for  a 
new  trial,  the  judge  says :  "  I  had  presided  on  the  Eddle- 
man trial ;  also  on  one  of  the  trials  of  McCord,  for  per- 
j  ury.  I  knew  that  McCord  was  tried  again,  found  guilty, 
and  the  conviction  was  final.  In  the  interest  of  pending 
justice  and  economy,  I  wished  to  save  another  trial 
which  necessarily  involved  the  evidence  in  the  Eddleman 
and  McCord  cases,  that  I  and  the  public  had  heard  so 
often.  Nevertheless,  I  had  no  prejudice  against  Heflin, 
and  tried  him  as  though  I  had  heard  of  the  case  for  the 
first  time."  There  can  be  no  doubt  of  the  scrupulous 
accuracy  and  truth  of  this  statement.  Not  the  least 
shade  of  a  suggestion  at  variance  with  it  anywhere  ap- 
pears in  the  record  before  us.  That  the  trial  was  con- 
ducted uprightly  and  impartially  so  far  as  the  presiding 
judge  was  concerned,  admits  of  no  question.  There  is 
certainly  no  law  which  renders  it  a  disqualification  per 
se  to  try  an  indictment  for  perjury,  that  the  judge  is  the 
same  who  presided  at  the  trial  in  which  the  alleged  per- 
jury was  committed,  and  also  at  the  trial  of  another  wit- 
ness who  testified  in  the  first  case.  It  can  make  no  dif- 
ference that  the  judge  had  thus  become  convinced  of 
Heflin's  guilt,  because  the  opinion  of  the  presiding  judge 
as  to  the  guilt  or  innocence  of  the  prisoner,  however  that 
opinion  may  have  been  formed,  does  not  unfit  him  for 
discharging  his  judicial  duties  with  the  most  complete 
fairness  and  impartiality.  These  duties  are  exatOy  ibe 
same  whether  the  accused  iagirillj  or  innocent,  and  upon 
that  questiim  Hkte  judge  has  no  deciding  power  and  is  not 
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permitted  to  intimate  to  the  jury  his  opinion.  That  all 
his  functions  may  be  duly  exercised  irrespective  of  his 
own  opinions  is  taken  by  the  law  for  true ;  this  is  shown 
by  the  fact  that  he  is  required  to  hear  all  the  evidence 
as  it  is  delivered  to  the  jury,  and  after  so  doing,  to  in- 
struct the  jury  upon  the  law  applicable  to  the  same.  It 
could  hardly  be  expected  that  from  hearing  all  the  evi- 
dence he  would  not  form  some  opinion  of  his  own  as  to 
the  actual  guilt  or  innocence  of  the  person  on  trial,  but 
the  law  cares  not  for  this,  and  is  not  so  absurd  as  to  make 
it  work  a  disqualification  to  preside  throughout  the  trial. 
If  he  can  hear  the  evidence  once  without  disqualifying 
himself,  we  see  not  why  he  might  not  do  so  twice  or 
thrice.  As  to  advising  or  urging  counsel  to  induce  his 
client  to  plead  guilty,  this,  as  we  understand  the  record, 
was  not  done  judicially  or  publicly,  but  privately  and 
unofficially.  We  put  this  construction  upon  the  language 
in  the  record  because  nothing  to  the  contrary  is  stated, 
and  we  cannot  gratuitously  impute  to  any  judge  of  the 
superior  court,  and  especially  to  one  of  such  high  char- 
acter and  such  a  nice  sense  of  judicial  propriety,  any- 
thing unbecoming  the  judicial  station.  For  the  judge 
privately  and  unofficially,  that  is,  in  his  capacity  as  a 
mere  citizen,  to  advise  a  member  of  the  bar  to  do  thus 
and  so  touching  a  pending  case,  for  such  and  such  rea- 
sons, cannot  be  held  to  render  him  legally  disqualified 
to  preside  in  the  case  concerning  which  he  thus  volun- 
teers to  give  his  advice.  A  citizen  of  the  commonwealth, 
though  he  may  chance  to  occupy  a  seat  on  the  bench, 
is  not  cut  off  from  friendly  personal  intercourse  with  the 
members  of  the  legal  profession,  and  what  he  may  chance 
to  say  to  them  as  to  how  he  thinks  they  ought  to  serve 
their  clients,  or  as  to  his  opinions  and  convictions  in  re- 
gard to  the  merits  of  their  cases,  cannot  be  treated  as 
official  conduct  and  become  matter  for  review  and  re- 
versal by  the  Supreme  Court. 
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2.  One  of  the  theories  of  the  prosecution  was  that  Hef- 
lin  and  McCord  had,  before  the  trial  of  Eddleman,  com- 
bined to  commit  perjury  in  Eddleman's  behalf.  As  tend- 
ing to  prove  this  theory,  a  witness  of  the  name  of  Owens 
was  introduced,  who,  after  explaining  that  he  overheard 
an  interview  between  McCord  and  Hefliji,  testified  that 
in  that  private  interview  McCord  said  to  Heflin,  "If  I  get 
up  on  that  stand  and  swear  that  Tom  Gresham  had  a 
knife  cutting  at  George  Eddleman,  I  will  have  to  have 
better  security  than  John  Hilderbrand"  ;  that  Heflin  re- 
plied, "  The  money  is  all  right ;  you  will  get  the 
money"  ;  then  McCord  said,  "Suppose,  now,  that  some- 
body gets  up  and  swears  I  was  not  in  the  alley  ?"  to 
which  Heflin  replied,  "Everything  was  in  such  confu- 
sion, nobody  could  tell  who  was  in  the  alley."  The  tes- 
timony of  Heflin  in  Eddleman's  case  on  which  perjury 
is  assigned  relates  in  part  to  his  own  presence  in  the 
alley  here  spoken  of.  We  have  no  doubt  the  evidence 
of  Owens  was  admissible  as  tending  to  show  that  Heflin 
endeavored  to  influence  McCord  to  give  false  testimony 
in  respect  to  the  very  same  matter  touching  which  his 
own  alleged  perjury  was  committed. 

3.  The  whole  res  gestae  of  the  killing  of  Gresham  by 
Eddleman,  including  declarations  made  at  the  time  by 
each  of  them,  might  be  necessary  to  throw  light  upon 
those  particulars  of  the  transaction  to  which  Heflin  tes- 
tified on  Eddleman's  trial,  and  which  are  involved  in 
the  assignments  of  perjury.  We  think,  therefore,  that 
the  declarations  objected  to  (for  which  see  the  oflScial 
report)  were  admissible. 

4.  The  indictment  in  the  present  case  alleged  that 
Heflin,  on  a  certain  day,  "in  a  judicial  proceeding  in 
Fulton  superior  court,  before  Richard  H.  Clark,  judge 
presiding,  after  a  lawful  oath  had  been  administered  to 
him,  and  in  a  matter  material  to  the  issue,  the  issue  be- 
ing in  the  case  of  the  State  of  Georgia  against  George 
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H.  Eddleman,  charged  with  the  murder  of  Thomas  G. 
Qresham,  a  plea  of  not  guilty  having  been  entered  by 
the  said  Eddleman,  which  said  case  was  being  then  and 
there  tried  in  said  superior  court,  and  the  said  Heflin 
being  then  and  there  a  witness  in  said  case  in  behalf  of 
the  defendant  the  said  George  H.  Eddleman,  did  will- 
fully, knowingly,  absolutely  and  falsely  swear,"  etc.  No 
record  of  the  case  here  referred  to  was  put  in  evidence, 
nor  was  the  existence  or  contents  of  any  indictment 
against  Eddleman,  or  of  any  plea  to  such  indictment, 
proved  in  any  manner  whatsoever.  The  oflBicial  stenog- 
rapher of  the  court  testified  as  follows  :  "I  recollect  the 
trial  of  the  case  of  the  State  against  George  H.  Eddle- 
man, charged  with  the  killing  of  Thomas  E.  Gresham. 
I  did  take  down  the  testimony,  or  part  of  the  testimony, 
in  that  case.  I  did  take  down  the  testimony  of  M.  R. 
Heflin  in  that  case.  That  testimony  was  taken  down 
correctly.  This  is  a  transcript  of  my  notes  of  the  testi- 
mony of  M.  R.  Heflin  in  the  case  of  The  State  against 
George  Eddleman  for  murder.  This  is  the  testimony 
taken  at  the  time  that  George  Eddleman  was  being 
tried.  This  killing  of  Gresham  took  place  in  the  fall  of 
1888  ;  I  don't  remember  the  month.  Judge  Richard  H. 
Clark  presided  in  that  case.  I  was  present  when  Heflin 
was  sworn  as  a  witness,  and  when  he  took  the  stand 
and  testified.  That  was  in  Pulton  county.  I  could  not 
be  positive,  but  I  think  Mr.  Hill  administered  the  oath. 
.  .  .  Mr.  Hill  was  solicitor-general  at  the  time.  .  .  . 
I  am  not  certain  that  he  administered  the  oath  ;  it  may 
have  been  one  of  the  other  attorneys.  ...  It  may  have 
been  Judge  Dorsey  or  Mr.  Cox.  ...  I  recollect  his  be- 
ing sworn  to  tell  the  truth,  and  nothing  but  the  truth, 
in  the  case  of  the  State  against  George  Eddleman, 
charged  with  murder.  ...  I  am  positive  he  was  sworn. 
He  was  sworn  as  a  witness  in  the  case  of  the  State 
against  George  Eddleman."     This  extract  furnishes  all 
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the  evidence  which  the  record  contains  of  the  existence 
of  any  judicial  proceeding  between  the  State  and  Eddie- 
man.  Unless  by  admission  or  otherwise  the  formal 
proofs  are  waived  or  dispensed  with,  the  production  of 
the  record  or  of  a  duly  authenticated  transcript  thereof 
is,  in  such  cases,  essential.  "The  cause  and  issue  wherein 
the  perjury  was  committed  are  proved  by  the  record, 
which  should  be  in  the  form  and  with  the  verification 
required  by  the  ordinary  practice  of  the  court."  2  Bish. 
Cr.  Procedure,  §983b.  The  authorities,  early  and  late, 
on  this  question  seem  to  be  of  uniform  tenor.  2  Starkie's 
Ev.  859;  Buller's  Nisi  Prius,  243;  2  Chit.  Cr.  Law 
312a ;  2  Arch.  Cr.  Pr.  &  PI.  *602 ;  3  Russ.  on  Cr.  *95  ; 
2  Roscoe's  Cr.  Ev.  *843  ;  3  Jacob's  Fisher's  Dig.  3546 
et  seq. ;  2  Whart.  Cr.  Law,  §1326  ;  3  Greenlf.  Ev.  §197 ; 
2  Taylor's  Ev.  §1668.  This  requirement  as  to  the 
medium  of  proof  corresponds  with  the  general  rule  of 
law  that  the  proceedings  of  a  court  of  record  are  known 
only  by  means  of  the  record  itself.  Collins  v.  Billiard^ 
57  Ga.  333;  Rutherford  v.  Crawford^  53  Ga.  139;  Janies 
V.  Kerby,  29  Ga.  684. 

5.  There  being  no  direct  evidence  of  the  existence, 
finding  or  pendency  of  any  indictment  for  murder 
against  Eddleman,  or  of  any  issue  raised  upon  such  in- 
dictment, it  follows  from  what  has  been  said  above  that 
no  proper  foundation  was  laid  for  charging  the  jury 
upon  such  a  hypothesis.  The  court  therefore  erred  in 
the  part  of  the  charge  which,  as  set  out  in  full,  was  ex- 
pressed in  this  language  :  "If  ygu  believe  from  the  evi- 
dence that  one  George  Eddleman  was  tried  for  murder 
in  the  superior  court  of  Pulton  county,  and  in  that  case 
the  defendant  was  administered  an  oath  by  the  solicitor- 
general,  that,  so  far  as  the  oath  having  been  taken  in 
some  judicial  proceeding  and  having  been  administered, 
the  case  to  that  extent,  the  burden  being  upon  the  part 
of  the  State,  would  be  made  out."     The  stenographer's 
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evidence  was  all  appropriate  to  open  the  way  to  the  in- 
troduction of  the  evidence  given  by  Heflin  on  the  trial 
of  Eddleraan,  and  for  that  purpose  it  was  all  admissible  ; 
but  in  order  to  show  the  actual  existence  of  the  case  of 
The  State  v.  Eddleman  as  a  judicial  proceeding  in  the 
superior  court  of  Fulton  county,  and  its  identity  with 
the  case  described  in  the  bill  of  indictment,  it  was  nec- 
essary to  go  further  and  prove  by  the  record  an  indict- 
ment against  Eddleman  (for  he  could  not  have  been 
legally  tried  without  an  indictment),  and  tiiat  there  was 
an  issue  raised  upon  that  indictment,  and  what  that  issue 
was.  The  bill  of  indictment  in  the  present  case  alleges 
that  there  was  a  plea  of  not  guilty,  but  no  evidence 
whatever  as  to  the  plea  was  adduced.  Consequently, 
the  jury  trying  Heflin  did  not  know  by  evidence  either 
that  Eddleman  was  indicted,  or  upon  what  issue  he  was 
tried. 

6.  For  the  same  reason,  it  was  error  to  charge  the  jury 
thus :  "  If  you  believe  from  the  evidence  that  it  was  an 
issue  upon  the  trial  of  George  Eddleman  whether  at  the 
time  he  shot  Gresham  he  (Gresham)  was  advancing  upon 
him  with  a  knife  in  his  hand,  or  something  like  a  knife, 
that  would  be  a  matter  material  to  the  issue."  This 
charge  assumes  that  there  was  evidence  before  the  jury 
from  which  they  could  ascertain  what  the  issue  was  which 
was  made  up  in  the  trial  of  Eddleman,  and  that  they 
could  apply  thereto  the  testimony  given  by  Heflin  upon 
that  trial  and  determine  its  materiality. 

7.  Various  other  special  grounds  are  set  forth  in  the 
motion  for  a  new  trial.  Some  of  them  are  not  fully 
verified  by  the  presiding  judge.  Construing  those  which 
are  verified  in  the  light  of  the  whole  charge  and  of  all 
the  facts  in  the  record,  we  think  no  material  error,  further 
than  we  have  indicated,  appears.  But  the  evidence  was 
manifestly  deficient  on  a  material  element  of  the  case, 
and  the  court  having  committed  the  errors  which  we 
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have  discussed,  the  prisoner,  as  a  matter  of  strict  law,  is 
entitled  to  a  new  trial.  Doubtless  it  is  only  where  such 
a  deficiency  in  the  proof  is  pointed  out  and  insisted 
upon,  that  a  reviewing  court  would  be  under  the  duty 
of  having  the  case  tried  over  on  account  of  failure  on  the 
part  of  the  State  to  supply  the  formal  record  evidence 
which  the  law  requires.  It  would  seem  that  this  point 
was  not  raised  in  Mder  v.  The  State,  52  Ga.  581,  and  we 
are  not  aware  of  any  case  in  the  Georgia  Reports  in  which 
it  has  been  considered.  The  clear  law  of  it,  however,  is 
as  we  now  declare  it,  and  whether  the  prisoner  be  guilty 
or  innocent,  he  cannot  be  punished  until  he  is  legally 
convicted.  Judgment  reversed. 


Gresham  v.  Turner. 

1.  Where  neither  the  certificate  of  the  judge  nor  that  of  the  clerk 
is  such  as  is  prescribed  by  the  act  of  November,  1889,  for  bringing 
cases  to  this  court,  and  where  some  of  the  record  which  the  judge 
certifies  to  be  necessary  does  not  appear  in  the  transcript  sent  up 
by  the  clerk,  the  writ  of  error  will  be  dismissed. 

2.  The  act  prescribes  the  terms  of  the  certificate  which  the  judge  is 
required  to  sign,  and  directs  that,  if  needful,  he  shall  change  the 
bill  of  exceptions  so  as  to  make  it  conform  to  the  truth  and  con- 
tain all  the  evidence,  and  refer  to  all  the  record,  necessary  to  a 
clear  understanding  of  the  errors  complained  of.  The  needful 
changes  are  to  be  made  in  the  bill  of  exceptions,  but  no  change  in 
the  certificate  is  allowable.  Writ  of  error  dismused, 
December  7. 1S91. 

Practice  in  Supreme  Court. 

The  bill  of  exceptions  in  this  case  makes  certain  as- 
signments of  error  based  upon  the  overruling  of  a  motion 
for  new  trial,  and  sets  forth  that  certain  portions  of 
the  evidence  are  material  to  a  clear  understanding  of  the 
errors  complained  of,  and  that  it  is  contained  in  ex- 
hibits to  the  bill  of  exceptions,  with  the  exception  of 
part  of  a  certain  bill  in  equity.  The  judge's  certificate 
to  the  bill  of  exceptions  states  that  the  bill  of  exceptions 
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18  true,  and  specifies  all  of  the  evidence  and  specifies  all 
of  the  record  material  to  a  clear  understanding  of  the 
errors  complained  of,  except  the  motion  for  new  trial 
and  the  brief  of  evidence,  "all  of  which  must  also  be  sent 
up,  including  the  whole  charge  of  the  court,"  and  the 
clerk  of  the  superior  court  was  ordered  to  make  out  a 
complete  copy  of  "such  record  and  parts  of  the  record"  as 
were  in  the  bill  of  exceptions  specified  "  and  directed  by 
the  court,"  certify  the  same  as  such,  etc.  The  record  as 
transmitted  by  the  clerk  of  the  superior  court  does  not 
contain  the  brief  of  evidence  nor  the  charge  of  the  court. 

J.  S.  James,  for  plaintiff  in  error. 
W.  A.  James,  contra. 


Green  i\  Alexander. 

A  judgment  of  the  superior  court  rendered  on  appeal  from  a  justice's 
court  is  not  void  so  as  to  be  attacked  by  affidavit  of  illegality  on 
the  ground  that  the  justice's  court  was  not  held  "  at  a  court-house 
established  according  to  law,"  both  parties  having  had  their  day 
in  the  superior  court.    Code,  §3671.  Judgment  affirmed, 

December  7, 1891. 

Justices' courts.  Judgments.  Illegality.  Before  Judge 
Richard  H.  Clark.  Clayton  superior  court.  March 
term,  1891. 

Illegality  was  interposed  by  Green,  the  defendant,  to 
the  levy  of  an  execution  against  him.  One  ground  of 
illegality  was,  because  the^./a.  issued  from  a  judgment 
of  the  superior  court  based  upon  an  appeal  from  the 
judgment  of  the  justice's  court  of  a  certain  district,  which 
justice's  court  judgment  was  null  and  void  because  not 
rendered  at  a  court-house  established  according  to  law 
in  said  district.  The  illegality  was  dismissed  for  insuffi- 
ciency, and  Green  excepted. 

T  88-11 
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HuTCHESON  &  Key,  for  plaintiflF  in  error,  cited  70  Ga. 
685;  76  Ga,  741 ;  Code,  §§462,  5153. 

Roan  &  Golightly,  contra^  cited  69  Ga.  180 ;  73  Ga. 
542. 


88    162 

1^  ^  Farmer  et  aL  v.  Rogers  et  al. 

A  petition  against  the  executors  of  the  petitioners'  deceased  father 
and  against  three  successive  guardians  of  the  petitioners  them- 
selves, praying  an  account  by  the  defendants  of  their  respective 
trusts,  is  multifarious,  and  on  demurrer  thereto,  should  be  dis- 
missed, no  discovery  being  prayed  for,  but  discovery  being  ex- 
pressly waived.  Judgment  affirmed, 
December  7. 1891. 

Equity.  Executor.  Guardian.  Account.  Before 
Judge  Gamble.  Bulloch  superior  court.  April  term, 
1891. 

The  petition  of  Mrs.  Farmer  (formerly  DeLoach),  Mrs. 
Zoucks  (formerly  DeLoach),  Cornelia  and  Agnes  De- 
Loach,  alleged :  They  are  the  heirs  at  law  and  children 
of  J.  D.  DeLoach,  deceased,  and  their  mother  is  also 
dead.  J.  D.  DeLoach  died  in  January,  1871,  testate, 
leaving  no  debts,  and  leaving  a  large  estate  consisting 
of  realty  worth  $10,000,  and  personalty  worth  $8,000. 
E.  G.  Rogers,  W.  M.  Williams  and  J.  C.  DeLoach  were 
nominated  in  the  will  as  the  executors,  and  accepted  the 
trust;  in  February,  1871,  they  probated  the  will,  quali- 
fied as  executors  according  to  law,  took  possession  of  all 
the  assets  of  the  estate  and  assumed  the  duties  of  their 
office.  They  have  never  complied  with  the  law  in  re- 
spect to  the  annual  filing  of  returns,  and  by  reason  ot 
this  petitioners  have  been  unable  to  obtain  from  the  rec- 
ords of  thecourtof  ordinary  any  definite  information  as 
to  the  management  and  administration  of  the  estate,  or 
its  present  condition.  While  the  executors  have  at  long 
and  irregular  intervals  filed  fragmentary  returns  or  pre- 
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tended  returns,  these  are  so  disconnected  one  with  an- 
other, and  so  incomplete  in  themselves,  that  so  far  from 
exhibiting  intelligibly  their  management  of  the  estate 
and  its  condition  at  the  several  times  when  these  respec- 
tive returns  were  filed,  they  rather  served  to  conceal  such 
information  and  defeat  any  inquiry  into  the  official  con- 
duct of  the  executors.  There  has  never  been  any  settle- 
ment of  the  accounts  of  the  executors.  On  July  1, 1872, 
John  W.  Miller  was  appointed  guardian  for  Mrs.  Farmer, 
and  duly  qualified  as  such ;  and  on  February  1, 1875,  he 
was  appointed  guardian  for  all  of  petitioners,  they  being 
then  minors,  and  duly  qualified  as  such.  As  guardian 
he  took  possession  and  control  of  such  part  of  petition- 
ers' estate  as  was  turned  over  to  him  by  the  executors,  to- 
gether with  other  real  and  personal  property  amounting 
to  $10,000  or  other  large  sum.  Under  both  appoint- 
ments he  failed  to  discharge  his  duty  as  to  filing  annual 
returns,  and  petitioners  are  thus  deprived  of  the  informa- 
tion concerning  his  management  of  their  property  as 
guardian,  which  the  records  of  the  court  of  ordinary 
ought  to  afford  them.  These  records  do  not  show  what 
part  of  the  estate  of  their  father  was  turned  over  by  the 
executors  to  the  guardian,  no  statement  thereof  of  any 
kind  having  ever  been  filed  in  the  court,  either  by  the 
guardian  or  the  executors ;  nor  do  the  records  show  what 
other  property  of  theirs  came  into  the  hands  of  the 
guardian,  nor  what  disposition  was  made  by  the  guardian 
of  such  property  as  came  into  his  hands  ;  and  there  has 
never  been  any  settlement  of  the  guardian's  accounts. 
On  April  8, 1876,  George  E.  Wilson  was  duly  appointed 
and  duly  qualified  as  guardian  of  petitioners,  to  succeed 
Miller.  As  such  he  took  possession  and  control  of  such 
part  of  petitioners'  estate  as  was  turned  over  to  him  by 
the  executors  and  by  the  former  guardian,  together  with 
other  property  of  petitioners,  consisting  of  realty  and 
personalty  amounting  to   $10,000  or  other  large  sum. 
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He  has  failed  to  make  returns,  and  petitioners  are  there- 
fore without  information  as  to  what  part  of  their  estate 
he  has  received  and  as  to  what  disposition  was  made  of 
the  property  received  by  him.  He  has  never  settled  his 
accounts  as  guardian.  On  September  3,  1883,  Z.  T. 
DeLoach  was  duly  appointed  and  duly  qualified  as  guar- 
dian of  all  of  petitioners,  except  Mrs.  Farmer  who  was 
twenty-one  years  old,  to  succeed  Wilson,  and  he  received 
into  his  possession  and  control  such  part  of  petitioners' 
estate  as  was  delivered  to  him  by  the  executors  and  the 
former  guardians,  together  with  other  real  and  personal 
property  of  the  value  of  $10,000  or  other  large  sum.  He 
has  failed  in  his  duty  in  respect  to  filing  annual  returns, 
and  petitioners  are  unable  to  state  definitely  what  prop- 
erty of  theirs  was  so  .received  by  him,  no  statement 
thereof  having  ever  been  filed  by  him,  or  either  of  the 
executors  or  former  guardians,  in  the  ordinary's  office, 
nor  has  he  filed  any  returns  showing  his  management 
of  such  property  as  came  into  his  hands  as  guardian  ;  and 
as  guardian  he  has  never  settled  his  accounts.  Pretend- 
ing to  be  administrator  of  the  estate  of  J.  D.  DeLoach, 
he  has  at  various  times  since  the  first  of  December, 
1879,  without  any  right  or  authority,  intermeddled  with 
and  converted  to  his  own  use  $10,000  or  other  large  sum, 
and  other  personalty  of  the  value  of  $5,000  or  other 
large  sum,  belonging  to  the  estate  of  said  J.  D.  Large 
portions  of  this  money  and  other  personalty  were  re- 
ceived by  him  from  the  executors  and  from  the  former 
guardians,  but  petitioners  are  unable  to  describe  the 
same  more  definitely  because  of  the  failures  to  file  state- 
ments as  above  mentioned.  And  Z.  T.  DeLoach  refuses 
to  account  to  them  for  the  money  and  other  personalty 
intermeddled  with  and  converted  by  him.  They  have 
been  deceived  and  misled  by  all  of  the  trustees  afore- 
mentioned as  to  the  management  by  them  of  the  prop- 
erty.    J.  0.  and  Z.  T.  DeLoach  are  each  their  uncles. 
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Miller  married  their  mother  after  their  father's  death, 
and  they  also  had  the  most  implicit  faith  in  Rogers  and 
Williams,  these  having  been  selected  by  petitioners' 
father  as  being  careful  and  trustworthy  custodians  of 
the  estate  left  by  him  at  his  death ;  while  petitioners, 
being  young  and  totally  without  knowledge  or  experi- 
ence of  business  aftairs,  also  trusted  implicitly  in  the 
fidelity  and  zeal  of  Wilson  to  manage  and  care  for  their 
property  while  it  was  in  his  hands  as  guardian.  But 
they  were  not  only  kept  in  ignorance  by  all  of  the  de- 
fendants as  to  the  management  by  them  respectively  of 
the  estate  left  petitioners,  but  each  of  them  has  so  far 
presumed  upon  the  unquestioning  confidence  which  pe- 
titioners in  their  inexperience,  youth  and  consequent 
ignorance  of  business,  manifested  towards  each  of  them, 
that  they  have  each  constantly  ignored  the  requirement 
of  law  as  to  the  annual  filing  of  returns.  The  property 
of  petitioners  having  been  interchangeably  passed  by 
defendants  from  one  to  another,  complete  and  adequate 
justice  can  be  done  in  the  premises  only  upon  an  ac- 
counting by  all  of  the  defendants,  by  which  it  may  be 
determined  what  portions  each  has  received  from  the 
hands  of  the  other,  and  what  portions  were  properly  and 
lawfully  delivered  by  each  to  the  other,  so  as  to  dis- 
charge one  and  'charge  the  other  therewith,  as  also  to 
determine  what  portions  of  the  estate  were  expended  for 
the  support,  maintenance  and  education  of  petitioners 
by  the  guardians  respectively,  and  for  expenses  of  ad- 
ministration by  the  executors.  Discovery  is  waived,  and 
petitioners  pray  for  account  and  final  settlement,  etc. 
The  will  of  J.  D.  DeLoach  was  made  a  part  of  the  peti- 
tion. By  it  he  bequeathed  to  his  wife  a  farm  and  cer- 
tain other  property  in  extinguishment  of  her  right  of 
dower,  gave  all  the  residue  of  his  property  to  his  four 
children,  the  petitioners,  share  and  share  alike,  and  ap- 
pointed Rogers,  Williams  and  J.  C.  DeLoach  executors. 
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The  defendants  demurred  upon  the  grounds  that  there 
is  a  misjoinder  of  defendants  and  causes  of  action  ;  and 
that  the  petition  is  multifarious.  To  the  sustaining  of 
the  demurrer  the  plaintiffs  excepted. 

D.  R.  Groover,  TJ.  H.  McLaws  and  A.  C.  Wright,  by 
brief,  for  plaintiffs,  cited  7  Ga.  549,  555 ;  71  Ga.  797 ; 
12  Ga.  61 ;  69  Ga.  308. 

Hines  &  Felder  and  T.  H.  Potter,  for  defendants, 
cited  Code,  §§4192, 1848;  3  Ga.  575;  2  Ga.  419;  6  Ga. 
25,  574 ;  8  Ga.  238 ;  9  Ga.  280 ;  10  Ga.  110 ;  68  Ga. 
56 ;  69  Ga.  308 ;  71  Ga.  797 ;  17  Ga.  52-55 ;  7  Ga. 
539 ;  2  How.  619 ;  11  U.  S.  S.  C.  Rep.  402. 


Crockett  r.  Mitchell. 

1.  A  payment  entered  upon  a  promissory  note  by  the  maker  operates 
as  a  new  promise,  and  the  statute  of  limitations  runs  from  that 
time  only.    Code,  J2936. 

2.  Where  the  administratrix  is  the  sole  distributee  and  heir  at  law 
of  the  intestate,  letters  of  dismission  from  the  administration  will 
be  no  bar  to  sustaining  an  action  by  a  creditor  of  the  intestate 
against  her  as  distributee  and  heir  at  law  to  subject  assets  of  the. 
estate  still  in  her  hands.  This  is  certainly  true  since  the  passage 
of  the  uniformity  procedure  act  of  1887.  Code,  §2531. 

3.  A  iiote.  bearing  a  legal  rate  of  conventional  interest,  extended  by 
a  new  promise,  continues  to  bear  that  rate  against  the  maker, 
and  after  his  decease,  against  the  assets  of  his  estate  in  the  hands 
of  his  sole  distributee  and  heir  at  law. 

4.  A  judgment  directing  a  verdict  will  not  be  reversed  where  the 
verdict  directed  is  the  necessary  result  of  the  evidence,  the  evi- 
dencee  being  sufficient  and  not  conflicting.      Judgment  affirmed* 
December  7, 1391. 

Limitations.  Promissory  notes.  Administrators. 
Creditors.  Heirs  at  law.  Interest.  Verdict.  Practice. 
Before  Judge  Gamble.  Scriven  superior  court.  May 
term,  1891. 

An  equitable  proceeding  was  brought  December  8, 
1889,  by  Mrs.  Mitchell,  as  administratrix  of  D.  W. 
Mitchell,  against   Mrs.  Crockett.     The  defendants  de- 
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murrer  was  overruled.  Upon  the  close  of  the  testimony 
the  court  directed  a  verdict  in  favor  of  the  plaintiff  for 
the  balance  claimed  to  be  due  on  the  note  sued  on.  The 
defendant  excepted  for  error  in  overruling  the  demurrer 
and  in  directing  the  verdict. 

The  petition  alleged:  P.  R.  Kittles  in  his  lifetime 
executed  to  plaintiff  a  promissory  note  for  J210.10, 
dated  December  12,  1878,  which  note  was  for  indebted- 
ness of  Kittles  to  D.  W.  Mitchell  in  his  lifetime,  and  is 
now  the  property  of  the  estate  of  the  latter.  Kittles 
while  in  life,  December  6,  1882,  indorsed  on  the  note 
with  his  own  hand  a  payment  of  JlOO  and  then  re- 
quested petitioner  to  sign  the  same,  which  she  did  as 
administratrix.  On  November  1,  1887,  Kittles  died 
intestate,  leaving  as  his  only  heir  the  defendant  who 
afterwards  married  Crockett.  After  the  death  of  Kit- 
tles she  took  administration  of  his  estate,  and  on  March 
16, 1889,  obtained  from  the  court  of  ordinary  letters 
dismissory  from  the  administration.  After  she  had 
become  administratrix  of  Kittles,  petitioner  turned  the 
note  over  to  her  attorney  to  collect,  but  did  not  know 
it  was  of  any  importance  to  inform  him  that  the  in- 
dorsement on  the  note  was  written  by  Kittles,  supposing 
at  the  time  that  any  credit  on  a  note  made  a  new  start- 
ing point  for  the  statute  of  limitation.  The  attorney, 
not  knowing  that  the  payment  had  been  indorsed  on 
the  note  by  Kittles,  but  supposing  that  it  had  been 
written  by  petitioner,  regarded  the  note  as  barred  on  its 
face  and  therefore  as  no  bar  to  the  obtaining  of  letters 
dismissory,  and  made  no  objection  thereto ;  otherwise 
petitioner  by  her  attorney  would  have  objected  to  the 
dismission  until  the  note  had  been  paid.  After  paying 
up  all  other  indebtedness  of  Kittles  and  all  the  expenses 
of  administration  and  the  year's  support  allowed  de- 
fendant from  his  estate,  there  is  a  large  amount  of  real 
and  personal  property  in  the  hands  of  defendant  who, 
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being  the  only  heir  at  law,  never  had  dower  assigned 
her,  but  even  with  dower  taken  from  the  realty  there  is 
a  large  amount  of  realty  and  personalty  left  in  her 
hands,  many  times  more  than  the  amount  due  on  the 
note,  etc. 

The  demurrer  was  upon  the  grounds  that  under  the. 
statements  of  the  petition  the  plaintiff  is  not  entitled  to 
the  relief  prayed;  she  is  estopped  by  the  judgment  ot 
dismissal,  and  under  the  allegations  is  not  entitled  to 
have  that  judgment  set  aside ;  no  sufficient  cause  has 
been  shown  for  her  laches :  and  she  is  barred  by  the 
statute  of  limitations. 

Upon  the  trial  the  plaintiff  introduced  the  note  signed 
by  Kittles,  dated  December  12,  1878,  payable  to  her  as 
administratrix,  or  bearer,  and  the  indorsement  upon  it 
which  was:  "Received  on  within  note  $100,  this  De- 
cember 6, 1882.  M.  E.  Mitchell,  admx."  It  was  shown 
that  this  indorsement  was  written  by  Kittles  when  he 
made  the  payment  and  was  then  signed  by  Mrs.  Mitchell 
at  his  request ;  that  he  died  about  November  1,  1885, 
leaving  as  his  sole  heir  his  widow,  the  defendant,  who 
obtained  letters  of  administration  upon  his  estate  on 
January  27, 1886,  and  letters  dismissory  on  March  16, 
1889 ;  and  that  after  the  payment  of  the  debts  of  the 
estate  and  expenses  of  administration  she  had  received 
all  the  balance  of  the  property  of  the  estate,  which  was 
largely  in  excess  of  the  amount  of  the  debt  sued  on. 
No  testimony  was  introduced  by  the  defendant. 

Dell  &  Wade,  by  brief,  for  plaintiff  in  error,  cited 
Code,  §§3126,  3121,  2648,  3094;  28  Ga.  117,  120;  70 
Ga,  167,  794 ;  63  Ga.  494,  628 ;  22  Ga.  60 ;  23  Ga.  366 ; 
16  Ga.  103. 

W.  Hobby,  by  Harrison  &  Peeples,  cited  Code,  §§2934, 
2935,  2606,  2631, 2634,  2467,  3162  ;  49  Ga.  441 ;  66  Ga. 
531;  59  G^a.  529;  20  (?a.  147, 
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Simmons  v.  The  State. 

Criminal  law.     Aiding  escape. 

That  a  person  confined  in  jaU,  after  effecting  an  exit  from  his  own 
cell  into  a  common  hall,  used  a  saw  upon  the  fastenings  of  the 
door  to  the  cell  of  a  fellow-prisoner  in  such  a  way  as  to  indicate  a 
purpose  to  open  that  door,  is  evidence  enough  to  convict  him  on 
an  indictment  for  aiding  such  fellow-prisoner  to  escape,  the  stat- 
ute declaring  that  the  offence  may  be  complete  whether  the 
escape  be  actually  effected  or  not.  Code,  §4482. 
December  7, 1891.  Judgment  affirmed. 

Before  Judge  Roney.    Columbia  superior  court.    Sep- 
tember term,  1890. 

Twiggs  &  Verdery,  for  plaintiff  in  error. 
BoYKiN  Wright,  solicitor-general,  contra. 


Franklin  i'.  Wiggins.  as  m\ 

Cue? 
•118  551, 


Verdict.    Practice. 

1.  It  is  not  cause  for  setting  aside  a  verdict  and  declaring  a  mistrial 
that,  while  the  jury  was  out,  the  court  formally  adjourned  for  the 
night,  and  during  the  recess,  the  jury  agreed  upon  a  verdict, 
sealed  it  up  and  returned  into  court  with  the  same,  the  judge  be- 
ing present,  but  counsel  for  the  losing  party  not  being  present 
and  having  given  no  consent  that  the  verdict  should  be  returned 
during  the  recess ;  and  the  jury  being  dispersed,  the  verdict  re- 
mained sealed  and  unpublished  until  next  morning,  and  then, 
by  direction  of  the  court  in  open  court,  the  envelope  containing 
the  verdict  was  opened  and  the  verdict  published.  The  reception 
of  the  verdict  in  this  mode  was  irregular,  but  so  far  as  matter  of 
substance  is  concerned,  the  verdict  was  received  in  open  court. 

2.  No  other  question  being  insisted  upon  in  the  brief  of  counsel  for 
the  plaintiff  in  error  or  in  his  argument  at  the  bar,  the  judg- 
ment is  Affirmed. 
December  7, 1S91. 

Before  Judge  Ronby.     Burke  superior  court.     May 
term,  1891. 

Twiggs  &  Verdery  and  H.  R.  Daniel,  for  plaintiff, 
cited  Code,  §3567. 
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R.  0.  LovBTT  and  Josiah  Holland,  for  defendant, 
cited  58  Ga.  489 ;  4  Iowa,  72;  Proff.  Jur.  465 ;  12  Am. 
&  Eng.  Enc.  L.  575. 


Gregory  v.  Harrell. 

The  newly  discovered  evidence  in  this  case  tending  to  show  ratifica- 
tion on  the  part  of  the  plaintiff  of  her  husband's  exchange  of  her 
mule  for  a  horse  is  not  cumulative,  and  this  evidence,  taken  in 
connection  with  all  the  circumstances  surrounding  the  case,  would 
probably  produce  a  different  result  on  another  trial. 
I>ecember  7.  1891.  Judgment  reversed, 

New  trial.  Newly  discovered  evidence.  Before  Judge 
RoNEY.     Burke  superior  court.     May  term,  1891. 

Mrs.  Gregory  sued  R.  T.  Harrell  in  trover  for  a  mule. 
On  the  trial  the  evidence  for  plaintiff  was  to  this  effect : 
In  1886,  being  a  married  woman,  she  bought  a  mule 
and  paid  for  it  with  her  own  money.  In  1887  she  sepa- 
rated from  her  husband,  and  he  traded  the  mule  to 
J.  P.  Harrell  for  a  horse,  without  her  consent.  She  did 
not  know  anything  about  the  death  of  J.  P.  Harrell  or 
about  the  administration  on  his  estate,  and  the  adver- 
tisement and  sale  of  the  mule  at  administrator's  sale. 
She  did  not  authorize  her  husband  to  sell  or  trade  the 
mule,  and  was  sick  at  the  time  he  took  the  mule  off. 
The  mule  is  in  possession  of  the  defendant,  and  is  worth 
$165.  She  did  not  go  to  see  Mr.  Harrell  about  the  mat- 
ter, but  wrote  him  a  letter. 

For  the  defendant  the  testimony  was  :  He  lived  with 
J.  P.  Harrell  up  to  his  death  in  July,  1887,  and  at- 
tended to  his  business.  Plaintiff*  did  not  give  J.  P.  Har- 
rell any  notice  that  the  mule  was  hers.  Defendant  ad- 
ministered on  his  estate,  and  in  December,  1887,  sold  the 
mule  at  administrator's  sale,  and  it  was  bid  off  by  one 
Regan  who  afterwards  sold  it  to  defendant,  who  had  no 
notice  that  plaintiff  claimed  it,  or  that  there  was  any 
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question  about  the  title,  until  the  suit  was  brought.  He 
paid  $126  for  the  mule,  and  it  would  be  "worth  about 
|20  a  year  rent.  One  Smith  Harden  heard  plaintiff  tell 
her  husband  to  take  the  mule  and  go  do  what  he  pleased 
with  it. 

The  jury  found  for  the  plaintiff  f  125,  and  rent  at  f  20 
per  year.  Defendant  moved  for  a  new  trial  upon  the 
grounds  that  the  verdict  was  contrary  to  law  and  evi- 
dence, and  because  of  newly  discovered  evidence.  In 
support  of  the  latter  ground  he  produced  affidavits  to 
this  effect :  Plaintiff  told  one  Oglesby,  in  the  presence 
of  her  husband,  that  her  husband  wanted  to  rue  the 
trade  with  Harrell,  but  he  had  made  a  good  trade  for 
her,  that  the  eyes  of  the  mule  were  nearly  out,  and  she 
would  not  agree  to  the  rue.  In  the  presence  of  one 
Williams,  she  told  her  husband  to  trade  the  mule  for  a 
horse,  that  she  "had  rather  have  a  horse  than  a  bad  and 
half-blind  mule,  and  suit  himself  as  to  the  trade." 
Oglesby  and  Williams  did  not  communicate  these  facts 
to  defendant  until  after  the  trial.  They  are  reputable 
citizens  of  good  character  and  credible ;  Oglesby  is  a 
practicing  physician  in  good  standing  as  a  physician  and 
man,  and  Williams  a  hard-working  intelligent  man  with 
the  reputation  of  being  honest  and  truthful.  Defend- 
ant and  his  counsel  were  ignorant  of  the  testimony  of 
Oglesby  and  Williams  until  after  the  trial,  etc.  For 
counter-showing,  the  plaintiff  by  affidavit  denied  that 
she  ever  had  any  conversation  at  any  time  with  either 
Oglesby  or  Williams,  and  averred  that  she  did  not 
know  Williams. 

The  motion  was  overruled,  and  defendant  excepted. 

Phil.  P.  Johnston,  for  plaintiff  in  error,  cited  37  Ga. 
28,  459,  676 ;  33  Ga.  200  ;  62  Ga.  53 ;  12  Ga.  500. 

R.  0.  LovETT,  contra,  cited  55  Ga.  697 ;  56  Ga.  403  ;  60 
Ga.  210 ;  59  Ga.  391,  514,  856 ;  51  Ga.  602 ;  44  Ga. 
354 ;  42  Ga.  463 ;  41  Ga.  657 ;  54  Ga.  305 ;  78  Ga. 
127 ;  87  Ga.  244. 
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Gregory  v.  Gray  &  Son,  and  vice  versa. 

1.  A  conveyance  by  a  debtor  to  his  son-in-law,  made  pending  suit 
against  the  former  by  the  creditor  who  now  attacks  such  convey- 
ance as  fraudulent,  is  to  be  scanned  closely,  especially  where  the 
badges  of  fraud,  including  an  express  stipulation  that  the  debtor 
was  to  retain  possession  for  a  definite  period  after  the  execution 
of  the  conveyance,  are  numerous. 

2.  The  evidence  in  this  case  warranted  the  verdict  finding  the  prop- 
erty subject.  Judgment  affirmed, 
December  7, 1891.                                  Crom-hill  of  exceptions  dismissed. 

Debtor  and  creditor.  Fraudulent  conveyance.  Before 
Judge  RoNEY.     Burke  superior  court.     May  term,  1891. 

On  the  10th  of  March,  1890,  Gray  &  Son  obtained  a 
judgment  in  Burke  county  court  against  Thorn  for  $143 
principal,  and  attorneys'  fees,  interest  and  cost.  Execu- 
tion issuing  from  this  judgment  was  entered  on  the  gen- 
eral execution  docket  of  the  county  on  March  18,  1890, 
and  on  May  20,  1890,  the  execution  was  levied  on  cer- 
tain land  as  the  property  of  Thorn.  Gregory  interposed 
a  claim.  Upon  the  trial  of  the  claim  case.  May  7,  1891, 
the  property  levied  upon  was  found  subject.  The  claim- 
ant's motion  for  a  new  trial  was  overruled,  and  he  ex- 
cepted. The  grounds  of  the  motion  were,  that  the  ver- 
dict was  contrary  to  law,  evidence,  etc.;  and  that  the 
court  erred  in  charging  that  "  Contracts  between  rela- 
tions and  members  of  the  same  family  are  to  be  scanned 
closely." 

It  appearing  upon  the  trial  that  the  defendant  was  in 
possession  of  the  land  at  the  date  of  the  levy,  the  claim- 
ant assumed  the  burden  of  proof,  and  introduced  a  deed 
from  defendant  to  him,  dated  February  18,  1890,  to  the 
land  in  controversy,  recorded  in  the  office  of  the  clerk 
of  the  superior  court  on  June  3, 1890;  also  testimony  to 
the  following  effect:  Thorn,  the  defendant,  sold  the  land 
levied  on  to  claimant  at  the  time  of  the  execution  of  the 
deed.     It  was  stipulated  at  the  sale  that  defendant  was 
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to  continue  to  live  on  the  place  during  that  year.  The 
sale  was  made  for  a  fair  price.  Defendant  retained  pos- 
session because  he  had  been  unable  to  sell  in  the  winter 
and  had  done  some  work  on  the  place  at  the  time  of  the 
sale,  which  he  did  not  wish  to  lose.  At  the  time  of  the 
trial  he  was  not  in  possession  of  the  land,  but  claimant 
was.  There  was  no  money  paid  when  the  deed  was 
made,  but  claimant  gave  his  notes  for  the  land,  which 
have  been  settled  by  a  payment  in  the  fall  of  1890  of 
some  $200  or  $300,  and  the  payment  of  the  balance, 
about  $700,  in  March,  1891.  Defendant  was  willing  to 
take  claimant's  notes,  because  he  considered  him  good. 
Claimant  is  his  son-in-law.  Defendant  wished  to  sell 
the  land  because  he  could  not  get  some  adjoining  prop- 
erty and  was  hemmed  in.  There  was  no  reservation  of 
interest,  but  the  sale  was  a  square  one.  Defendant  was 
served  with  a  copy  of  the  suit  of  Gray  &  Son  before  the 
sale  to  claimant,  and  told  Gray  if  he  would  stop  his  suit, 
he  (defendant)  would  pay  the  debt.  He  has  never  done 
so.  At  the  time  of  the  sale  he  owed  Gray  &  Son  the 
amount  of  their/,  /a.,  one  Daniels  $300  or  $400,  one 
Warnock  $100  or  more,  one  Godbee  $36,  and  his  (de- 
fendant's) wife  $150  with  interest  for  fourteen  years ; 
also  some  small  doctor's  bills.  Defendant  also  sold  a 
wagon  and  some  hogs,  and  had  nothing  that  could  be 
levied  upon  ;  has  nothing  now,  except  some  money  and 
some  notes;  has  paid  the  debt  due  his  wife  since  the 
sale,  some  of  the  doctor's  bills  and  Godbee,  and  paid 
Warnock  $40,  but  still  owes  him  $100  or  more. 

Plaintiff  introduced  claimant  who  testified,  in  sub- 
stance: Does  not  know  how  much  Thorn  owed  nor 
how  much  property  he  owned  ;  knew  he  had  been  sued 
by  Gray ;  asked  him  if  there  were  any  debts  or  execu- 
tions to  come  against  him,  and  he  said  there  had  been  a 
suit  pending  against  him  by  Gray,  but  he  had  made  ar- 
rangements with  Warnock   to  have  the  suit  stopped. 
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Witness  gave  three  notes  for  the  purchase  money,  the 
first  of  wliich  he  took  up  a  few  days  after  it  fell  due,  by 
paying  the  money,  and  the  other  two  he  settled  by  giv- 
ing his  notes  to  a  creditor  of  Thorn  and  taking  a  sur- 
render of  his  notes  to  Thorn.  It  was  a  fair  square  trans- 
action, he  paid  a  fair  price,  and  there  was  no  reserva- 
tion. Did  not  know  Thorn  was  trying  to  avoid  the  pay- 
ment of  his  debts  and  had  no  reason  to  think  so.  Visited 
Thorn's  house  often.  Thorn  approached  him  and  offered 
to  sell  the  land,  and  he  knew  Thorn  had  no  other  land 
and  that  he  had  sold  his  wagon  and  hogs ;  also  that  Mrs. 
Thorn  had  "heired"  a  piece  of  land  which  Thorn  hacj 
disposed  of;  but  did  not  know  that  Thorn  owed  Daniel 
or  Godbee  or  a  doctor's  bill.  Witness  had  a  tract  of 
land  adjoining  the  tract  in  question. 

The  plaintiffs  took  a  cross-bill  of  exceptions  not  here 
material.  Among  the  citations  of  counsel  were  the  fol- 
lowing: Code,  §§2640,  2751,  1952,  par.  2;  55  Ga.  497; 
67  Ga.  430,  528(3) ;  65  Ga.  82  ;  80.  Ga.  408(3) ;  76  Ga. 
243,  347 ;  69  Ga.  757 ;  75  Ga.  537 ;  57  Ga.  238  ;  73  Ga. 
115  ;  82  Ga.  827  ;  51  Ga.  18,  528  ;  64  Ga.  442 ;  59  Ga. 
443  ;  20  Ga.  600(5) ;  6  Ga.  103  ;  60  Ga.  85 ;  62  Ga. 
627(3) ;  Acts  1889,  p.  106. 

J.  J.  Jones  &  Son  and  E,  L.  Brinson,  for  claimant. 
Lawson,  Callaway  &  Scales  and  T.  D.  Oliver,  contra. 


CoLSON  V.  Kennedy  et  al. 

On  a  money  rule  in  the  superior  court  to  distribute  a  fund  raised  by 
the  sale  of  a  decedent's  property  under  a  judgment  obtained 
against  him  in  his  lifetime,  there  being  no  evidence  of  the  insolv- 
ency of  his  estate  or  of  its  msuflSciency  to  pay  all  the  debts 
against  it,  a  judgment  which  was  not  dormant  at  the  time  of  his 
death  but  which  was  conceded  at  the  trial  to  have  become  so 
afterwards,  though  older  than  a  competing  judgment  which  is 
not  dormant,  is  not  entitled  to  take  the  fund  or  any  part  of  it  as 
against  such  competing  judgment.  Judgment  affirmed. 

December  7, 18&1. 
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Money  rule.  Dormant  judgment.  Before  Judge 
RoNEY.     Burke  superior  court.     May  term,  1891. 

The  sherift  having  a  fund  from  the  sale  of  property 
of  O'Bannon  under  certain  Jt.fcts,,  a  rule  to  distribute 
the  same  was  brought  on  May  7, 1891.  The  money  was 
claimed  hj  Ji.fas.  of  Colson,  Kennedy  and  Thompson, 
each  against  O'Bannon  and  each  sufficient  in  amount  to 
take  the  fund  remaining  after  the  payment  of  an  execu- 
tion in  favor  of  Stallings,  the  priority  of  which  was 
uncontested.  The  cause  was  submitted  to  the  judge, 
and  he  awarded  the  fund  to  the  Kennedy^. /a.  Colson 
excepted. 

The  judgment  in  favor  of  Colson  was  rendered  and 
/?.  fa.  issued  thereon  in  March,  1881.     In  November, 

1881,  it  was  levied  upon  certain  personalty  which  was 
claimed   as   an   exemption ;    and  at   the   March   term, 

1882,  of  the  court  from  which  the  execution  issued,  the 
claim  was  dismissed  and  the  property  levied  on  found 
subject.  The  original  ^. /a.  was  lost,  and  an  alias  Ji,  fa. 
issued  September  19,  1889.  The  only  entry  the  fi.fa. 
bears  is  of  the  levy  above  mentioned,  and  an  entry  as 
to  the  issuing  of  the  alias.  It  was  dormant  at  the  hear- 
ing of  the  rule  and  when  the  alias  issued,  but  not  at 
the  death  of  O'Bannon  in  1885.  When  the  Stallings 
JLfa.  was  levied  in  the  fall  of  1889,  Colson  filed  an  equi- 
table petition  setting  forth  that  his  judgment  was  dor- 
mant, but  was  a  demand  against  the  estate  of  O'Bannon 
of  superior  dignity,  and  that  the  estate  was  unrepre- 
sented and  the  judgment  had  not  been  revived;  and 
praying  an  order  restraining  the  sheriff  from  paying  out 
funds  arising  from  the  sale  of  O'Bannon's  property, 
except  by  order  of  court.  A  temporary  restraining 
order  was  granted,  but  no  hearing  has  been  had  in  the 
matter.  There  has  never  been  any  administration  upon 
the  estate  of  O'Bannon.  At  the  instance  of  Colson,  in 
the  fall  of  1889,  notice  was  published  to  vest  adminis- 
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tration  of  the  estate  in  the  clerk  of  the  superior  court. 
A  son  of  the  deceased  claimed  administration  and  se- 
lected one  Cohen.  Cohen  signed  a  blank  bond,  but 
failed  to  give  security  and  failed  to  qualify,  and  no  let- 
ters were  issued  to  him  or  any  one.  Colson,  thinking 
he  had  qualified,  sued  him,  as  administrator,  to  revive 
the  judgment.  He  acknowledged  service,  and  Colson 
finally  took  judgment  to  revive,  but  soon  after  found 
that  Cohen  had  not  qualified.  No  effort  to  revive  the 
judgment  has  since  been  made.  The  judgment  of  Col- 
son is  the  oldest  claim  on  the  fund,  and  judgments  of 
Kennedy  the  next  oldest.  Kennedy's  judgments  were 
rendered  in  September,  1881,  and  his  fi,  fas,  have  been 
kept  alive  by  proper*  entries.  The  principal  portion 
of  the  fund  in  the  hands  of  the  sheriff  arose  from  sale 
under  the  Stallings  ji.  fa.  in  the  fall  of  1889  ;  the  re- 
mainder arose  from  sale  of  personal  property  under  the 
Kennedy  fi.fas,  in  1889. 

R.  0.  LovBTT,  for  plaintiff  in  error,  cited  Code,  §2533; 
Acts  1882-3,  p.  104;  6  G^a.  274;  7  Ga.  395;  21  Ga. 
507  ;  40  Ga.  63 ;  42  Ga.  161 ;  50  Ga.  537 ;  68  Ga.  598 ; 
81  Ga.  19,  414;  3  P.  &  W.  417;  1  Black  J.  468 ;  Freem. 
J.  81 ;   16  Johns.  537 ;  1  Cow.  711 ;  16  Wis.  468. 

Phil.  P.  Johnston,  contra,  cited  Code,  §§2533,  2548, 
2914,  2928,3657;  11  Ga.  424;  15  Ga.  441;  40  Ga.QZ; 
48  Ga.  475 ;  61  Ga.  16 ;  63  Ga.  236. 


Richards  v.  Littlb. 

The  code,  §4065,  declaring  that  no  ground  of  error  shall  be  insisted 
upon  which  is  not  distinctly  set  forth  in  the  petition  for  cer- 
tiorari, and  it  not  appearing  what  ground,  if  any,  was  set  forth  in 
the  petition  in  the  present  case,  this  court  cannot  hold  that  the 
superior  court  erred  in  dismissing  the  certiorari  or  in  striking  the 
traverse  filed  to  the  answer  of  the  justice  of  the  peace.  WetUm 
<fe  AOantic  It.  i?.  Co.  v.  Jackson,  81  Qa.  478.  Judgment  affirmed. 
December  28, 1891. 
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Certiorari.  Practice.  Before  Judge  McWhortbr. 
Taliaferro  superior  court.     February  term,  1891. 

Mrs.  Little  sued  Richards  in  a  justice's  court,  and  ob- 
tained a  verdict.  Richards  carried  the  case  to  the  supe- 
rior court  by  certiorari^  but  it  does  not  appear  what  error 
was  assigned  in  his  petition  therefor.  The  evidence  at 
the  trial  before  the  jury  in  the  justice's  court  appeared; 
and  it  was  further  stated  in  the  petition  for  certiorari  that 
certain  rulings  were  made  by  the  justice.  As  to  these 
rulings  the  justice  stated  in  his  answer  that  the  petition 
was  incorrect;  and  Richards  traversed  this  part  of  the 
answer.  The  superior  court  dismissed  the  certiorari^  and 
struck  the  traverse ;  and  to  these  rulings  Richards  ex- 
cepted. 

J.  W.  HixoN,  by  J.  H.  Lumpkin,  for  plaintiff  in  error. 
Horace  M.  Holden,  contra. 


88  ml 

111    6661 

Bennett,  agent,  r.  McConnbll,  executor.  ^  j^^ 


122    676 


1.  A  return  of  nvdla  bona  as  to  personal  property  made  upon  &fi.  fa^ 
issued  from  a  jugtice's  court  will  serve  to  keep  the  judgment  from 
becoming  dormant  if  made  by  a  constable  of  the  county,  though 
not  of  the  district,  in  which  the  judgment  was  rendered  and  the 
defendant  resides.  Need  v.  Brockhan,  87  Ga.  130.  Every  such  re-- 
turn  will  be  presumed  to  be  based  on  a  search  for  property^  mose* 
especially  where  the  fact  of  search  is  stated  on  the  face  of  the- 
return. 

2.  Where  the  plaintiff  in  fi.  fa.  has  filed  a  deed  under  sections  1969 
Hseq,  of  the  code,  for  the  purpose  of  having,  the  land  levied  upon 
which  had  been  conveyed  to  him  by  his  debtor  as  security  for  the* 
debt,  the  sheriff,  though  the^f.  /a.  issued  from  a  justice's  court,, 
may  make  the  levy  by  virtue  of  the  act  of  October  17, 1885,  with- 
out making  a  search  for  personal  property  or  making  an  entry 
upon  the^./a.  that  no  such  property  can  be  found.  Tlie  object 
being  to  enforce  the^l.  fa.  against  the  specific  land  pledged  to 
secure  the  debt,  the  general  rule  as  to  the  collection  oifLfas.  issued 
from  justices'  courts  does  not  apply. 

3.  If  the  judgment  and  execution  fail  to  show  on  their  face  that  the 
debt  was  secured  by  a  conveyance  of  land  from  the  debtor  to  the 

T  86-12 
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creditor,  this  will  not  prevent  a  sale  of  the  property  by  virtue  of 
the  judgment,  as  provided  for  under  sections  1969  et  seq,  of  the 
code,  but  the  fact  may  be  made  to  appear  by  extrinsic  evidence 
when  such  sale  is  resisted  by  the  debtor  or  his  family.  McAlpin 
v.  Bailey,  76  Oa.  687. 
4.  No  ground  of  objection  to  evidence  being  properly  stated,  the  ob- 
jection will  not  be  considered.  Judgment  affirmed, 
December  S8,  KVL 

Dormant  judgment.  Levy  and  sale.  Liens.  Evi- 
dence. Practice.  Before  Judge  Hutchins.  Gwinnett 
superior  court.     M^^rch  term,  1891. 

Two  fi.  fas,  in  favor  of  Tilford  McConnell  against 
William  Stone  were  levied  upon  fifty  acres  of  land  in 
the  5th  district  of  Gwinnett  county,  by  the  sherifi*  of  that 
county,  on  December  31,  1888.  Bennett,  as  agent  for 
the  minor  children  of  Stone,  interposed  a  claim.  The 
property  was  found  subject ;  claimant's  motion  for  a  new 
trial  was  overruled,  and  he  excepted.  The  grounds  of 
the  motion  for  new  trial  insisted  upon,  besides  the  gen- 
eral grounds,  are  as  follows : 

The  court  charged  that  an  entry  of  nulla  bona  of 
Langly,  constable,  made  October  22, 1883,  was  legal  and 
valid  so  as  to  prevent  dormancy.  This  charge  is  alleged 
to  be  erroneous  because  the  evidence  upon  the  subject  was, 
that  Langly  was  a  constable  of  the  407th  district  G.  M. 
of  Gwinnett  county,  and  defendant  Stone  resided  in  the 
1295th  district ;  that  the  entry  was  made  at  the  direc- 
tion and  request  and  in  the  office  of  the  attorney  for  the 
plaintiff  in  fi,  fa,  in  the  407th  district,  so  as  to  authorize 
the  constable  to  levy  the  fi,  fa.  upon  certain  lands  of  de- 
fendant situate  in  the  1295th  district,  which  was  done, 
but  which  the  court  held  to  be  illegal.  Movant  insists 
that  this  entry  of  nulla  bona  is  illegal  if  made  in  the 
1295th  district  by  a  search,  or  if  made  in  the  407th  with- 
out one,  as  there  was  a  lawful  constable  in  the  1295th 
district,  the  proper  officer  to  make  such  entry,  and  the 
proper  and  only  place  to  make  a  lawful  search  for  prop- 


Digitized  by  GoOglc  j 


Reports.]  October  Term,  1891.  179 

erty  of  defendant.  The^./a5.  were  based  upon  general 
judgments  in  the  magistrate's  court  of  the  1296th  dis- 
trict G.  M.,  obtained  April  6, 1876,  the  suits  being  upon 
notes  made  by  Stone  to  McConnell  for  "value  received 
in  land,"  and  dated  January  18, 1876.  These /./a5.  did 
not  describe  any  property  or  assert  any  special  lien. 
They  were  issued  April  11,  1876.  Upon  each  of  them 
were  the  following  entries :  An  entry  of  receipt  of  costs 
by  the  magistrate  on  April  20,  1878 ;  the  entry  of  miUa 
bona  s^^9fw%  referred  to;  an  entry  dated  October  22, 1888, 
.of  levy  by  Langly,  cowifcable,  upon  the  land  in  dispute; 
the  entry  of  the  levy  by  the  sheriff  upon  the  same  land 
on  December  31,  1888.  It  was  agreed  by  counsel  for 
both  parties  that  in  October,  1883,  there  was  a  reguliu:, 
qualified  and  acting  constable  in  the  1295th  district.  It 
was  shown  that  the  attorney  for  plaintiff  in  Ji.  fa,  wrote 
the  entries  of  October  22,  1883,  signed  by  Langly,  con- 
stable, and  Langly  signed  them  in  his  office  at  the  direc- 
tion and  request  of  the  attorney. 

The  court  charged  that  the  levy  by  the  sheriff  on  De- 
cember 31,  1888,  was  valid.  Movant  alleges  that  this 
was  error  because  the  act  of  the  General  Assembly  of 
October  17,  1885,  by  virtue  of  which  the  sheriff  made 
the  levy,  conferred  no  more  rights  upon  sheriffs  in  exe- 
cuting justices'  court  processes  than  were  before  that 
time  conferred  upon  constables,  and  hence  a  levy  upon 
land  without  there  first  being  made  an  entry  of  nulla 
bona  by  him,  and  upon  lands  out  of  the  militia  district 
in  which  the  sheriff  resided  (which  is  true  in  this  case), 
is  illegal  and  void. 

The  court,  over  claimant's  objection,  allowed  plaintiff 
to  introduce  in  evidence  the  original  summons  upon 
which  one  of  the  Ji.  fas.  was  based,  giving  copy  of  the 
note  sued  on,  the  proper  mode  of  proof  of  which  should 
be  by  certified  transcript,  it  not  appearing  that  it  came 
from  the  files  in  the  clerk's  office. 
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The  court,  over  objection  of  claimant's  counsel,  al- 
lowed to  be  read  in  evidence  the  Ji.  fas.  of  plaintiff, 
plaintiff  insisting  that  he  had  a  special  lien  upon  the 
land,  that  the  fi.  fas.  were  issued  upon  the  debt  sued  to 
judgment,  which  was  secured  by  deed,  it  not  appearing 
upon  their  face  that  he  was  entitled  to  any  special  lien, 
and  the  property  sought  to  be  made  specially  liable  not 
being  described  therein. 

In  the  bill  of  exceptions  it  is  asserted  that  plaintiff 
sought  to  subject  the  land  to  which  he  had  held  a  deed  as 
security,  and  claimant  sought  to  hold  the  same  for  the  , 
minors  as  a  twelve  months'  support.  There  is  no  evi- 
dence in  the  record  as  to  the  setting  apart  of  a  year's 
support  to  the  min^^rs,  nor  as  to  the  value  of  the  land. 
The  plaintiff  in  Ji.  fa.  put  in  evidence  a  deed  from  Stone 
to  McConnell  conveying  the  land  levied  upon,  dated 
January  13, 1876,  and  a  deed  from  the  executors  of  Mc- 
Connell back  to  Stone  duly  filed  in  the  clerk's  office  be- 
fore the  levy,  and  also  a  bond  for  titles  from  McConnell 
to  Stone  wherein  McConnell  bound  himself  to  recon- 
vey  the  lands  described  in  the  deed  of  Stone  to  McCon- 
nell, upon  the  payment  of  the  debt  therein  described, 
this  bond  bearing  the  same  date  as  said  deed. 

C.  H.  Brand,  by  brief,  for  plaintiff'  in  error. 
S.  J.  Winn,  by  brief,  contra. 


88    180l 

111  J?      The   Richmond   and   Danville   Railroad   Company  v. 
118  m\  Buice,  and  vice  versa. 

.^  'J80/ 

1.  Full  pajrment  of  the^.  fa.  founded  on  the  judgment  sought  to  be 
reversed,  pending  a  writ  of  error,  it  not  appearing  that  any  mper- 
sedeas  was  sued  out,  is  no  cause  for  dismissing  the  writ  of  error, 
inasmuch  as  the  defendant  below  (the  plamtiflf  in  error  here) 
would  be  entitled  to  recover  the  money  back  in  case  the  judg- 
ment should  be  reversed. 

2.  While,  by  the  use  of  extraordinary  diligence,  the  company  might 
have  saved  the  life  of  the  horse  by  adopting  different  means  of 
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releasing  him  from  his  confinement  in  the  trestle,  yet  the  evi- 
dence shows  clearly  that  the  company  used  all  ordinary  and  rea- 
sonable diligence,  both  to  avoid  driving  him  upon  the  trestle,  and 
to  release  him  therefrom  after  he  fell  and  became  confined  be- 
tween the  cross-ties.  The  court  erred  in  not  granting  a  new  trial 
for  this  reason. 

3.  The  order  taken  in  this  case  in  term  time  was  sufficiently  broad 
as  to  giving  time  to  prepare  and  file  a  brief  of  evidence  in  vaca- 
tion, and  there  waa  no  error  in  refusing  to  dismiss  the  motion  for 
anew  trial. 

4.  On  a  plea  of  the  general  issue,  a  railroad  sued  for  killing  stock 
may  show  by  evidence  that  the  stock  was  killed  on  the  road  of 
another  company,  and  by  the  servants  of  such  other  company 
and  not  by  its  own  servants.  Judgment  reversed. 
December  28, 1891.                            On  cro8&-bill  of  exceptions^  affirmed: 

Practice.  New  trial.  Railroads.  Negligence.  Kill- 
ing of  stock.  Before  W.  M.  Sessions,  judge  pro  hac 
vice.     Gwinnett  superior  court.     March  term,  1891. 

Buice  sued  the  Richmond  &  Danville  Railroad  Com- 
pany for  killing  his  horse.  The  defendant  pleaded  not 
guilty.  Plaintiff  obtained  a  verdict ;  defendant's  mo- 
tion for  a  new  trial  was  overruled,  and  it  excepted.  The 
grounds  of  the  motion  were  approved  during  the  term 
on  March  5,  1891,  and  on  that  day  a  consent  order  was 
taken  that  the  hearing  of  the  motion  be  continued,  that 
it  be  heard  on  April  14,  1891,  and  that  defendant's 
counsel  have  until  that  time  to  perfect  this  motion  and 
to  make  out  and  submit  for  approval  a  brief  of  the  evi- 
dence in  the  case.  On  April  14,  1891,  a  consent  order 
was  passed  that  the  hearing  of  the  motion  be  continued 
to  April  22,  1891,  that  the  motion  "stand  open"  until 
that  time,  and  that  defendant's  counsel  have  until  that 
time  to  prepare  and  file  for  approval  a  brief  of  the 
evidence.  The  brief  of  the  evidence  was  agreed  to  by 
counsel  and  ordered  to  be  filed  on  April  22,  1891,  and 
was  filed  May  25,  1891.  The  motion  for  new  trial  com- 
ing on  to  be  heard,  counsel  for  plaintiff  moved  to  dis- 
miss  the  motion  because  no  legal  or  sufficient  order  was 
taken  during  term  time  authorizing  the  defendant  to 
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file  a  brief  of  the  evidence  during  vacation.  The  mo- 
tion to  dismiss  was  overruled. 

During  the  trial  defendant's  counsel  offered  to  prove 
that  the  Lawrenceville  Branch  Railroad  Company  was 
liable  to  plaintiff,  if  any  company  was,  and  not  defendant; 
and  that  its  servants  and  not  those  of  defendant  killed 
plaintiff's  horse.  Plaintiff  objected  to  this  testimony, 
unless  there  was  a  special  plea  in  abatement,  or  other- 
wise, filed  in  addition  to  the  plea  of  general  issue.  This 
objection  was  overruled,  and  defendant  was  allowed  to 
go  into  the  question  and  introduce  proof  thereon.  To 
this  ruling  and  the  one  above  stated  the  plaintiff  took  a 
cross-bill  of  exceptions. 

In  the  Supreme  Court  the  plaintiff  moved  to  dismiss 
the  case  on  the  ground  that  the  judgment  against  the 
defendant  had  been  fully  discharged,  including  principal, 
interest  and  all  costs.     See  the  first  head-note. 

Calhoun,  King  &  Spalding  and  K  L.  Hutchins,  Jr., 
for  the  railroad  company,  cited    Code,  §§3033,  3468; 

77  Ga.  70  ;  83  Ga.  192,  669 ;  86  Ga.  103  ;  81  Ga.  136 ; 

78  Ga.  190 ;  77  Ga.  612 ;  72  Ga.  204. 

C.  H.  Brand,  contra^  cited  Code,  §3466  ;  27  Ga.  113, 
172 ;  7  Ga.  101. 


Thurmond  v.  Thurmond  et  ai. 

1.  In  construing  a  deed  made  since  the  adaption  of  the  code,  if  it  be 
clear  from  the  whole  instrument  read  together  that  it  was  the  in- 
tention of  the  parties  to  create  a  life  estate  in  one  of  the  vendees, 
with  remainder  as  to  the  undivided  half  of  the  premises  in  certain 
named  third  persons  not  parties  to  the  deed,  this  intention  will 
be  carried  into  effect  notwithstanding  a  mere  literal  repugnancy 
in  the  several  clauses  of  the  conveyance,  the  cardinal  guide  to 
construction  being  the  intention.    Code,  22755. 

2.  Applying  the  foregoing  to  the  deed  now  in  question,  the  persons 
named  as  heirs  of  Bolton  Thurmond  took  an  undivided  half-inter- 
est in  the  premises  as  remaindermen  after  the  death  of  James  W. 
Thurmond,  the  material  terms  of  the  deed  being  as  follows :  "Wit- 
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nesseth,  that  the  said  John  W.  Porterfield  hath,  for  and  in  con- 
sideration of  the  sum  of  two  thousand  dollars  to  him  in  hand  paid 
by  the  said  8arah  F.  Thurmond  and  James  W.  Thurmond,  hath 
granted,  bargained  and  sold,  and  by  these  presents  doth  grant,  bar- 
gain and  sell  unto  the  said  Sarah  F.  Thurmond  and  James  W. 
Thurmond,  their  heirs  and  assigns,  all  that  tract  or  parcel  of 
land  [the  premises  in  dispute].  To  have  and  to  hold  said  tract 
or  parcel  of  land  unto  the  said  Sarah  F.  Thurmond  and  James  W. 
Thurmond,  heirs  and  assigns,  together  with  all  and  singular  the 
ri^ts,  members  and  appurtenances  thereof,  to  the  same  in  any 
manner  belonging  or  in  any  wise  belonging  or  appertaining,  to 
their  own  proper  use  and  benefit  forever,  in  behoof  of  fee  simple; 
And  the  said  John  W.  Porterfield,  for  himself,  heirs  and  assigns^ 
the  said  bargained  premises  to  the  said  Sarah  F.  Thurmond  and 
James,  heirs  and  assigns,  will  warrant  and  forever  defend  the 
right  and  title  thereof  against  himself,  heirs  and  assigns,  and 
against  the  just  claim  of  all  and  every  other  person  whomsoever. 
The  conditions  of  this  deed  or  indenture  is  as  follows :  that  at  the 
death  of  said  James  W.  Thurmond,  his  interest  or  part  of  said 
tract  of  land  shall  go  to  the  heirs  of  Bolton  Thurmond,  deceased, 
and  belong  to,  and  the  right  and  title  be  fully  vested  in  them,  to- 
wit:  J.  W.  Thurmond,  B.  R  Thurmond,  Martha  L.  Thurmond 
and  L.  B.  Thurmond,  which  is  the  legal  heirs  of  Bolton  Thur- 
mond, deceased."  Judgment  affirmed, 
DecembtrS^  1891. 

0 

Deeds.  ESstates.  Remainders.  Before  Judge  Hutch- 
ins.     Jackson  superior  court.     August  term,  1891. 

Complaint  for  land  against  the  widow  of  J.  W.  Thur- 
mond was  brought  by  J.  W.,  B.  E.,  M.  L.  and  L.  B. 
Thurmond,  who  are  the  heirs  of  Bolton  Thurmond,  men- 
tioned in  the  deed  quoted  in  the  second  head-note, 
which  deed  is  the  title  they  relied  on.  A  verdict  in 
their  favor  was  rendered,  and  the  defendant's  motion 
for  a  new  trial  was  overruled, 

W.  I.  PiKB  and  J.  B.  Estbs,  for  plaintiff  in  error, 
cited  15  Ga.  461 ;  32  Ga.  589 ;  52  Ga.  300 ;  80  Ga. 
164 ;  88  GcL  787 ;  Code,  §§2697,  2296  ;  7  Am.  St.  Rep. 
420;  42  Am.  Rep.  701;  11  Mete.  316. 

Alex.  S.  Erwin  and  M.  M.  Pftman,  contra^  cited  Code, 
§§2755  et  seq.,  2697,  2248,  2476 ;  70  Ga.  161 ;  40  Ga. 
342;  79  Ga.  88;  75  Ga.  285 ;  56  Vt  173. 
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Shipp,  administrator,  v.  Qibbs  &  Spence. 

|l8"l84 

'!^      '  1.  "  I  give  and  bequeath  to  my  beloved  wife,  Susan  Eckles,  the  house 

1121  879  .  and  lot  known  aa  the  Eckles  house,  where  I  now  live,  embracing 

the  stables  and  lot,  said  lot  adjoining  Doctor  Gibba  and  E.  Nebbut, 
together  with  all  the  household  and  kitchen  furniture  thereto 
belonging.  I  also  give  to  my  said  wife  Susan  one  thousand  dol- 
lars, all  of  which  I  give  and  bequeath  to  her,  my  said  wife,  during 
her  natural  life.  After  her  decease,  it  is  my  will  that  the  prop- 
erty and  money  which  I  have  here  willed  to  her,  or  whatever  of 
the  same  so  willed  that  may  be  in  her  possession  at  the  time  of 
her  decease,  it  is  my  will  that  it  shall  revert  back  to  my  estate 
and  be  equally  divided  among  my  three  children,  J.  T.  Eckles, 
F.  M.  Eckles  and  L.  E,  Shipp."— 2fe«,  that  the  testator's  son,  J.  T. 
Eckles,  took  a  vested  remainder,  as  tenant  in  common  with  the 
other  two  children,  in  the  specific  real  estate  here  mentioned, 
and  that  his  undivided  one  third  interest  was  subject  to  levy  and 
sale  as  his  property  before  the  death  of  the  tenant  for  life.  Hield^ 
also,  that  the  testator  having  been  dead  more  than  ten  years  when 
the  sale  took  place,  the  assent  of  the  executrix,  who  waa  the  ten- 
ant for  life,  may  be  presumed  to  this  devise  in  her  own  favorassuch 
^nant  and  in  favor  of  the  remaindermen.  Held,  also,  that  an  ad- 
ministrator with  a  will  annexed  appointed  afterher  death,  which  oc- 
curred some  time  subsequent  to  the  sale,  did  not  have  any  title  as 
against  the  purchaser  at  such  sale,  or  any  right  to  administer  the 
interest  of  such  purchaser  in  the  premises,  or  to  sell  such  interest, 
together  with  the  other  two  undivided  thirds,  for  distribution. 
Held,  also,  that  an  order  of  the  court  of  ordinary  granting  leave  to 
sell  for  distribution  and  the  payment  of  debts,  on  a  petition  of  the 
administrator  to  sell  for  distribution  only,  conferred  no  power  on 
the  administrator  to  make  sale  of  an  interest  to  which  he  had  no 
title,  and  which  had  by  the  sheriflTs  sale  ceased  to  belong  to  the 
person  to  whom  it  was  devised.  Held,  also,  that  the  purchaser 
waa  not  affected  by  any  equities  which  arose  amongst  the  orig- 
inal tenants  in  common,  or  between  the  executrix  and  the  one 
whose  interest  he  had  purchased  at  the  sheriff's  sale,  by  reason  of 
the  failure  of  such  one  to  repay  money  borrowed  from  the  execu- 
t«x  or  life-tenant. 
2.  The  merits  of  the  whole  case  being  controlled  by  the  foregoing  rul- 
ings, and  the  verdict  of  the  jury  being  correct,  any  errors  com- 
mitted by  the  court  in  the  progress  of  the  trial  were  immaterial. 
I>eoember28.18M.  Judgment  affirmed. 

Wills.  Estates  .Executors  and  administrators.  Title. 
Sales.  Practice.  Before  Judge  Hutchins.  Walton 
superior  court.     August  term,  1891. 
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Sterling  Eckles  left  the  will  quoted  in  the  first  head- 
note.  He  appointed  his  wife  and  one  of  his  sons, 
Frank  M.,  executrix  and  executor.  The  wife  qualified 
as  executrix,  took  possession  of  the  property  bequeathed, 
and  remained  in  possession  until  her  death  in  1889.  Her 
co-executor  died  before  her  death.  In  February,  1887, 
an  attachment  in  favor  of  Gibbs  &  Spence  against  J.  T. 
Eckles  was  levied  upon  one  third  undivided  remainder 
interest  in  the  house  and  lot,  and  the  property  levied  on 
was  sold  at  sheriff's  sale  to  Gibbs  &  Spence.  In  June, 
1889,  Shipp  was  appointed  administrator  de  bonis  non 
with  the  will  annexed  of  Sterling  Eckles.  By  petition 
he  asked  for  leave  to  sell  the  property,  alleging  that 
the  sale  was  necessary  for  distribution  and  alleging  no 
other  reason.  Upon  the  petition  the  court  of  ordinary 
granted  him  leave  to'  sell  the  realty  mentioned  for  the 
payment  of  debts  and  for  distribution.  He  attempted 
to  sell  under  this  order,  and  Gibbs  and  Spence  inter- 
posed their  claim.  Upon  the  trial  it  appeared  that  when 
Susan  Eckles  died,  there  were  in  her  possession  two 
notes  of  J.  T.  Eckles  to  her,  amounting  to  a  little  over 
$1,000,  one  made  in  1880  and  the  other  in  1886,  the 
first  having  a  credit  of  $60.40  January  26,  1885,  and 
the  other  a  credit  of  $25.42  interest  to  October  20, 1886. 
From  testimony  for  the  administrator  it  appeared  that 
Susan  E.  was  in  possession,  either  by  herself  or  tenant, 
of  the  realty  up  to  her  death,  that  afterwards  and  up  to 
the  time  of  trial  the  administrator  was  in  possession, 
that  the  consideration  of  the  notes  mentioned  was  the 
loan  by  Susan  Eckles  to  J.  T.  Eckles  of  the  $1,000  men- 
tioned in  the  will,  and  that  J.  T.  Eckles  is  insolvent. 
The  claimants  did  not  contend  that  they  were  ever  in 
possession  of  the  premises,  but  one  of  them  testified  that 
one  of  the  tenants  of  the  property  paid  to  him  (witness) 
some  rents  after  the  death  of  Susan  Eckles  and  after  the 
appointment  of  the  administrator  and  after  the  claim 
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was  interposed.  A  witness  had  in  his  hands  some  notes 
transferred  by  J.  T.  Eckles  to  his  mother,  Susan,  which 
witness  collected,  amounting  to  some  one  hundred  to  one 
hundred  and  fifty  dollars ;  paid  the  money  over  to  Mrs. 
Eckles'  attorney ;  did  not  know  how  or  on  what  consid- 
eration Mrs.  Eckles  held  the  notes;  understood  that  J.  T. 
owed  his  mother  money  ;  did  not  know  that  these  notes 
were  held  as  collaterals  for  the  notes  above  mentioned ; 
J.  T.  Eckles  sold  his  mother  some  land  for  about  $500, 
witness  thought ;  did  not  know  how  she  paid  him  for  it. 

There  was  a  verdict  for  claimants.  A  motion  for  new 
trial  made  by  the  administrator  was  overruled,  and  he 
excepted. 

Henry  D.  McDaniel,  for  plaintiff  in  error,  cited  32  Ga. 
696 ;  89  Ga.  381 ;  58  Ga.  334 ;  65  Ga.  571 ;  69  Ga.  314 ; 
57  Ga.  211 ;  59  Ga.  718 ;  79  Ga.  430  ;  48  Ga.  596 ;  54 
Ga.  602  ;  47  Ga.  195  ;  68  Ga.  735  ;  65  Ga.  274 ;  63  Ga. 
649. 

McHenry  &  Walker,  contra^  cited  Code,  §§2483,  2269, 
2270,  2695,  2570-2584 ;  26  Ga.  515  ;  71  Ga.  196  ;  80  Ga. 
36 ;  82  Ga.  687 ;  22  Ga.  323 ;  77  Ga.  352 ;  78  Ga.  26; 
79  Ga.  150-180,  430  ;  54  Ga.  602  ;  75  Ga.  448 ;  86  Ga. 
185  ;  55  Ga.  12,  359-449  ;  29  Ga.  585  ;  40  Ga.  410;  86 
^a.  236;  83  Ga.  79  ;  81  Ga.  722-776. 


Ponder  v.  Graflin. 

On  the  evidence  in  the  record,  the  court  was  warranted  in  holding 
that  the  lien  of  the  judgment  was  not  defeated  by  the  possession 
shown  in  defendant  in^.  fa.  because  the  levy  was  not  made  within 
four  years  from  the  time  the  claimant  acquired  his  title,  the  stress 
of  the  case  being  upon  the  application  of  section  8583  of  the  code 
to  a  possession  held  by  the  defendant  in^.  fa.  in  three  characters: 
first,  under  the  homestead  law ;  secondly,  under  a  bond  for  titles 
from  the  claimant ;  and  thirdly,  under  a  so-called  rent  contract 
between  him  and  the  claimant.  The  actual  holding  by  the  de- 
fendant in^.  fa.  was  at  least  as  much  for  himself  as  for  the  claim- 
ant, and  quite  as  much  in  his  own  right.  Judgment  affirmed: 
December  28, 1891. 
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Title.  Liens.  Judgments.  Before  Judge  Hutchins. 
Walton  superior  court.     August  term,  1891. 

A  justice  court ^. /a.  in  favor  of  Graflin,  issued  Jan- 
uary 31,  1871(?),  upon  a  judgment  of  January  25,  1879, 
against  William  Adcock,  and  upon  which  were  entries 
of  nulla  bona  in  November,  1882,  and  on  May  25,  1889, 
was  levied.  May  25,  1889,  upon  fifty  acres  of  land  as  the 
property  of  defendant,  which  was  claimed  by  Ponder. 
A  verdict  was  returned  finding  the  property  not  subject. 
A  new  trial  was  granted,  upon  the  ground  that  the  evi- 
dence did  not  show  such  adverse  possession  of  the  land 
in  dispute  in  claimant  for  four  years  before  the  levy  was 
made,  as  to  defeat  the  lien  of  the  judgment.  To  this 
ruling  the  claimant  excepted  and  alleged  that  the  verdict 
being  sustained  by  the  evidence,  the  bona  fides  of  the 
transaction  being  a  question  of  fact  for  the  jury,  and  two 
juries  having  found  the  property  not  subject,  the  verdict 
should  not  have  been  disturbed. 

The  plaintift*  tendered  in  evidence  B,fi,fa,  in  favor  of 
Lorentz  &  Rittler  against  William  Adcock,  with  the 
entry  upon  it  of  a  levy  upon  the  land,  December  25, 
1880,  upon  a  debt  contracted  in  1880.  There  was  evi- 
dence for  plaintiff  that  the  defendant  lived  on  and  was 
in  possession  of  the  land  with  his  family  for  some  fifteen 
years,  making  crops  on  it  each  year  up  to  1889,  when  he 
moved  offl  One  of  plaintiffs  witnesses  testified  that 
defendant  went  into  possession  of  the  land  in  1868,  and 
went  out  of  possession  in  1889,  but  witness  did  not  know 
how  he  was  in  possession.  Witness,  who  was  a  son  of 
Barnett  Adcock,  was  a  constable  in  the  district  part  of 
the  time,  did  not  levy  the  fi.  fa.  on  the  land,  and  made 
entry  of  nuUa  bona  on  the  fi,  fa.  because  he  knew  de- 
fendant had  not  paid  his  (witness's)  father  for  it  and  did 
not  claim  the  land. 

Claimant  introduced  a  deed  to  this  land  from  Barnett 
Adpock  to  Malsby  &  Avery  dated  February  3, 1881,  and 
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recorded  December  28,  1888;  a  quit-claim  deed  from 
them  to  claimant,  consideration  $250,  dated  April  14, 
1884,  recorded  January  28,  1884(?),  and  reciting  that  it 
was  made  by  direction  of  defendant,  who  held  a  bond 
for  title  from  Malsby  &  Avery  to  the  land;  and  a  rent 
note  from  defendant  to  claimant  for  the  year  1887. 
There  was  testimony  to  the  following  effect :  Claimant 
bought  the  land  from  Malsby  &  Avery  at  the  time  men- 
tioned in  the  deed,  the  sale  being  absolute  and  complete, 
and  then  and  there  took  actual  possession ;  defendant's 
possession  being  merely  as  claimant's  tenant,  he  giving 
claimant  his  rent  note  and  claimant  paying  the  taxes ; 
defendant  paid  none  of  the  taxes.  Defendant's  tenancy 
continued  until  a  few  months  before  the  levy.  The  con- 
sideration paid  was  $150  to  Malsby  &  Avery,  $100  in 
supplies  to  defendant  and  the  surrender  of  notes  held  by 
claimant  against  defendant,  amounting  to  $890,  which 
is  much  more  than  the  value  of  the  land.  Claimant 
bought  the  land  in  good  faith  at  defendant's  request.  He 
knew  of  no  Ji.  fas.  or  levies  against  it.  He  took  rent 
notes  for  every  year  after  the  sale  until  the  date  of  levy. 
He  gave  defendant  the  bond  for  title  hereafter  referred 
to,  and  took  the  notes  mentioned,  all  of  which  he  gave 
up  to  defendant  after  defendant  left  the  place  in  1889. 
In  rebuttal  the  defendant  testified :  He  bought  the 
land  from  Barnett  Adcock,  partly  for  cash  and  partly  on 
time.  Went  into  possession  in  1868  and  remained  in 
possession  with  his  family  until  the  spring  of  1889.  The 
purchase  price  was  $225,  all  of  which  he  had  paid  before 
the  deed  was  made  to  Malsby  &  Avery.  Barnett  Ad- 
cock never  made  a  deed  to  him.  About  the  time  he  paid 
for  it  he  took  the  homestead  on  it,  which  was  recorded, 
and  Barnett  said  that  was  a  sufficient  deed.  The  way 
in  which  the  deed  came  to  be  made  to  Malsby  &  Avery 
was,  he  wanted  credit  at  their  store  for  supplies  to  run 
his  farm,  and  they  refused  him  unless  Barnett  would 
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make  the  deed  to  secure  them,  and  it  was  so  made.  He 
owed  Barnett  at  that  time  $75  for  borrowed  money  for 
which  Barnett  was  security,  and  Barnett  refused  to  make 
the  deed  until  that  was  paid,  and  he  made  a  note  for 
that  sum  and  called  it  part  of  the  purchase  money  for 
this  land,  which  note  Malsby  &  Avery  paid  to  Barnett 
when  the  deed  was  made,  and  the  balance  of  the  con- 
sideration of  the  deed  was  for  the  supplies.  He  paid  oft' 
the  $75.91  note  early  in  the  fall  of  1881  or  1882,  and  by 
payments  on  his  store  account  with  Malsby  &  Avery  re- 
duced his  indebtedness  to  about  $125,  and  being  unable 
to  pay  that,  procured  claimant  to  pay  it  and  take  the 
deed  from  them  as  security.  This  deed  last  mentioned 
was  not  an  absolute  sale,  and  the  rent  notes  he  gave 
claimant  were  really  interest  on  the  money.  Defendant 
paid  taxes  every  year  until  1888. — ^Plaintiff  introduced 
the  bond  for  title  from  Barnett  to  defendant,  dated 
November  16, 1880,  and  conditioned  to  make  him  a  deed 
to  this  land  when  note  for  $75.91,  balance  of  the  pur- 
chase money,  was  paid.  Also  the  bond  for  title  from 
claimant  to  defendant,  made  January  10,  1884,  reciting 
that  defendant  was  indebted  to  claimant  several  prom- 
issory notes>  amounting,  with  $150  and  interest,  cash  paid 
Malsby  &  Avery,  to  $890.71 ;  that  claimant  on  April  4, 
1883,  according  to  an  agreement  with  defendant,  paid 
$150  to  Malsby  &  Avery  who,  by  direction  of  defendant 
who  held  their  bond  for  title,  made  a  quit-claim  title  to 
claimant  to  the  land  ;  that  claimant,  in  consideration  of 
this  quit-claim  title,  agreed,  in  consideration  of  the  $150 
paid  Malsby  &  Avery,  to  allow  defendant  the  notes 
amounting  to  $890.71  as  full  and  complete  payment  to 
defendant,  who  relinquished  any  claim  that  he  might 
have  had  to  the  land  by  reason  of  any  previous  payments 
made  on  the  land ;  that  claimant  further  agreed  to  take 
from  defendant  four  promissory  notes,  each  for  $222.68, 
with  interest  on  each  from  January  1,  1884,  and  due  re- 
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spectively  November  1,  1884,  1885,  1886  and  1887,  the 
notes  payable  to  claimant,  as  purchase  money  of  the 
land ;  and  that  if  defendant  should  pay  the  notes  when 
they  became  due,  claimant  would  make  him  a  quit-claim 
title  to  the  land,  but  if  he  did  not  pay  them  or  any  of 
them  when  they  became  due,  then  this  instraHUftnt  and 
the  notes  to  become  void.  Plaintiff'  also  introduced  the 
original  homestead  papers  of  defendant,  setting  apart 
this  land  under  the  constitution  of  1868,  for  the  benefit 
of  his  wife  and  four  minor  children ;  and  testimony  that 
defendant  lived  on  this  land  with  his  family,  claiming  it 
as  his  own  and  as  homestead  until  1889,  about  which 
time  his  wife  died  and  he  moved  off;  that  all  of  his 
children  were  then  of  age,  except  one  daughter  who  is 
unmarried,  a  minor  and  living  with  her  father  ;  and  that 
defendant  did  pay  Malsby  &  Avery  the  $75.91  note 
given  to  Barnett  Adcock  for  balance  of  purchase  money. 
Plaintiff  also  introduced  a  contract  signed  by  defendant 
and  dated  February  25,  1889,  which  recited  that  in  con- 
sideration of  $25  to  be  paid  by  claimant  to  defendant's 
attorney,  he  agreed  to  give  claimant  full  and  immediate 
possession  of  the  land  "now  in  dispute"  and  to  relin- 
quish to  claimant  all  claim  "  I  now  have  on  said  land." 
In  explanation  of  this  paper  there  was  testimony  for 
claimant  that  claimant's  counsel  paid  the  sum  mentioned 
rather  than  have  a  lawsuit;  that  claimant  had  sworn 
out  a  warrant  to  dispossess  defendant  as  tenant  holding 
over,  and  defendant  had  hired  counsel  to  defend  it,  and 
the  case  was  settled  by  claimant  giving  up  to  defendant 
the  notes  mentioned  in  his  bond  for  title,  and  defendant 
then  moved  off  the  land ;  that  one  of  defendant's  coun- 
sel did  not  remember  what  defendant's  defence  was, 
but  thought  it  was  that  defendant  had  paid  for  the  land 
and  was  no  tenant  of  claimant,  and  was  in  possession  of 
the  land  as  homestead  and  also  under  the  bond  for  title 
from  claimant. 
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McHenrt  &  "Walkee,  for  plaintiff  in  error,  cited  59 
(?o.  443;  71  Ga.  218;  80  Ga.  409;  82  Ga.  373-5;  85 
Ga.  646. 

Jaues  F.  Rogers,  contra,  cited  83  Ga.  711 ;  81  Ga. 
700 ;  80  Ga.  300 ;  70  Ga.  480,  713 ;  68  Ga.  491 ;  66 
Ga.  398,  400;  61  Ga.  46,  469 ;  65  Ga.  44,  224,  383  ;  54 
Ga.  549;  49  Ga.  60,  589;  43  Ga.  393;  5  Ga.  6. 


88    191 

Davis  i\  Davis.  |»iii72b 

H8    191 

1.  Where  the  vendee  of  land,  at  the  time  of  taking  title  thereto,  pro-      \^  1027 
cures  a  third  person  to  advance  a  portion  of  the  purchase  money        88  191 
and  become  his  surety  on  a  promissory  note  given  to  the  vendor  ^^ 
for  the  balance,  and  deposits  the  deed  with  such  third  person  as 
collateral  security  for  the  repayment  of  the  purchase  money  so 
advanced  and  as  indemnity  against  loss  by  reason  of  the  surety- 
ship, and  a  few  days  thereafter  executes  and  delivers  to  such  third 
person  his  promissory  note,  due  twelve  months  after  date  and 
bearing  interest  from  date,  for  the  whole  amount  of  such  purchase 
money,  no  resulting  trust  is  created  in  behalf  of  such  third  person, 

nor  does  any  equitable  lien  arise  by  reason  of  the  deposit  of  the 
title  deed,  the  code  (§2138)  declaring  that  "  the  delivery  of  title 
deeds  creates  no  pledge."  In  English  v.  McElroyy  62  Qa.  413,  there 
was  a  stipulation  in  writing,  and  it  does  not  appear  that  suit  was 
delayed  until  after  the  statute  of  limitations  had  intervened. 

2.  The  note  given  by  the  principal  to  the  surety  not  being  under 
seal,  an  action  commenced  upon  it  after  the  expiration  of  sixteen 
years  from  its  maturity  is  barred  by  the  statute  of  limitations. 
December  28,  180L  Judgment  affirmed. 

Equity.  Trusts.  Liens.  Title.  Pledges.  Limita- 
tions. Before  Judge  Wellborn.  Lumpkin  superior 
court.     April  term,  1891. 

On  January  8,  1890,  Amanda  Davis  brought  an  equi- 
table action  against  Mrs.  J.  C.  Davis.  By  agreement 
the  case  was  submitted  to  the  presiding  judge,  and  he 
held  that  plaintifPs  right  of  action  was  barred  by  the 
statute  of  limitations,  to  which  decision  she  excepted. 
Her  petition,  alleged  that  on  January  18,  1872,  John 
Davis  executed  a  deed  to  J.  C.  Davis  to  certain  land, 
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describing  it,  for  a  consideration  of  $845  ;  that  plaintiff 
and  her  sister,  Delilah,  were  induced  by  J.  C.  Davis,  he 
being  unable  to  purchase  the  lands  and  pay  for  them 
himself,  to  sign  their  name  as  security  on  the  note 
which  J.  C.  gave  at  the  time  to  John  Davis  for  the  pur- 
chase money  of  the  land,  which  note  has  been  extin- 
guished by  payments  and  renewal ;  that  at  the  time  the 
note  was  executed  John  Davis  executed  to  J.  C.  Davis 
a  deed  to  the  land  in  escrow,  which  was  never  delivered 
to  J.  C.  Davis  but  was  delivered  to  plaintiff  as  collateral 
security  and  indemnity  to  her  and  her  sister  in  the  event 
they  should,  as  security,  have  to  pay  the  purchase  money 
for  the  land,  that  on  January  22,  1872,  J.  C.  Davis,  in 
recognition  of  his  obligation  to  pay  such  purchase 
money,  executed  and  delivered  to  plaintiff  and  her  sister 
a  promissory  note  for  the  purchase  money  of  the  land, 
which  deed  and  note  have  from  that  time  remained  in 
plaintiff's  possession  ;  that  she  and  her  sister,  from  time 
to  time,  paid  all  the  purchase  money  to  John  Davis,  and 
J.  C.  Davis  paid  none  of  it  except  $200  which  he  paid 
in  final  extinguishment  of  the  purchase  money  debt  in 
April,  1889,  but  J.  C.  Davis  went  into  the  immediate 
possession,  use  and  enjoyment  of  the  land  in  1872,  and 
received  the  rents,  etc.  thereof  all  the  time  until  his 
death,  which  occurred  August  29,  1889,  the  rents  being 
of  the  annual  value  of  $50  or  more,  which  plaintiff 
prayed  might  be  estimated  and  set  off  against  J.  C. 
Davis  and  his  legal  representatives  in  the  adjudication 
of  the  rights  of  the  parties ;  that  plaintiff's  sister  has 
died  leaving  plaintiff  solely  entitled  in  the  matter,  which 
was  more  fully  confirmed  by  her  sister's  will  which  has 
been  probated ;  that  some  time  after  J.  C.  Davis  went 
into  possession  of  the  land  he  married,  and  his  wife  is 
now  in  possession  and  occupancy  and  claims  the  same 
as  his  widow  and  only  heir ;  that  plaintiff  cannot  read 
and  did  not  know  at  the  time  the  deed  was  delivered  to 
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her  whether  it  was  made  to  J.  C.  Davis  or  to  her,  nor 
did  she  know  until  after  the  death  of  J.  C.  Davis  that 
the  deed  was  to  him,  never  having  had  it  examined  until 
that  time,  but  she  always  considered  the  deed  as  deliv- 
ered to  her  in  pledge  for  the  payment  of  such  purchase 
money,  and  was  never  to  be  delivered  to  J.  C.  until  he 
paid  her  the  purchase  money  which  she  and  her  sister 
had  paid  John  Davis ;  that  immediately  after  the  death 
of  J.  C.  Davis  plaintift'  had  a  conversation  with  his 
widow  about  the  indebtedness,  and  she  recognized  her 
obligation  to  pay  the  money  to  plaintiff  and  said  she 
would  give  up  the  land  in  payment  of  the  debt,  that  all 
she  needed  on  it  was  a  life  estate  and  she  would  settle 
with  petitioner  fairly  and  fully,  but  she  refuses  to  come 
to  any  adjustment,  etc.  Petitioner  prays  for  decree 
against  the  widow  for  $845  with  interest,  subject  to  a 
deduction  of  the  $200;  that  the  land  be  sold  for  pay- 
ment of  the  debt,  or,  in  the  event  it  should  be  deemed 
more  equitable,  that  the  deed  by  John  Davis  to  J.  C. 
Davis  be  set  aside  and  the  title  to  the  land  be  decreed 
to»be  in  complainant.  Attached  as  exhibits  were  a  copy 
of  the  deed,  and  of  the  note  made  by  J.  C.  Davis  to 
plaintiff  and  her  sister.  The  note  was  not  under  seal. 
The  nature  of  the  testimony  sufficiently  appears  from, 
the  petition,  except  that  it  appeared  that  \n\  1889,  wheni 
a  witness  wished  to  buy  a  part  of  the  land  from  J.  Cl. 
Davis,  the  latter  stated  that  he  would  go  and  see  his- 
sister,  the  plaintiff,  and  came  back  and  said  his  sister 
would  not  consent  for  him  to  sell  the  land  and  said  she 
would  wait  on  him  for  the  money  he  owed  them,  which 
they  had  paid  on  the  purchase  money  of  the  land.  Also, 
that  the  deed  was  delivered  to  plaintiff  in  the  presence 
of  J.  C.  Davis,  plaintiff  and  her  sister  having  paid  $500 
down,  and  J.  C.  Davis,  plaintiff'  and  her  sister  all  signed 
the  note  to  John  Davis  for  the  balance  of  the  purchase 
money,  and  plaintiff  and  her  sister  were  to  hold  the  deed 
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until  J.  C.  paid  them  the  money;  that  plaintiff  and  her 
sister  afterwards  furnifihed  more  of  the  purchase  money 
paid  ;  that  at  the  time  John  Davis  sold  to  J.  C,  plain- 
tiff and  her  sister  being  present,  the  matter  was  talked 
over  between  them  all,  and  plaintiff  and  her  sister  were 
to  hold  the  deed  until  J.  C.  paid  them  the  money  they 
had  furnished ;  that  Delilah  knew  at  the  time  that  the 
deed  Was  made  to  J.  C. ;  that  John  delivered  the  deed 
to  J.  0.  at  the  time  the  deed  was  made,  and  J.  C.  handed 
it  to  plaintiff  and  her  sister,  but  went  into  the  imme- 
diate possession  of  the  land  and  exercised  complete  and 
exclusive  ownership  over  it  until  he  died  in  1889. 

WiER  Boyd,  by  brief,  for  plaintiff",  cited  Code,  §§2316, 
2317,  3196;  7  Ga.  154;  11  Ga.  195. 

R.  H.  Baker  and  M.  G.  Boyd,  for  defendant,  cited 
Code,  §§2917,  2138,  380&  ;  83  Ga.  301 ;  4  Am.  St.  Rep. 
697-8. 


CooLEY  et  al.  V.  McKinney. 

The  evidence  on  the  controlling  facts  in  the  case  being  somewhat 
conflicting,  and  no  error  in  the  charge  or  other  ruling  of  the  court 
being  complained  of,  the  presiding  judge  did  not  abuse  his  discre- 
tion in  overruling  the  motion  for  a  new  trial.        • 
December  28, 1891.  Judgment  affirmed. 

New  trial.  Waters.  Damages.  Before  Judge  Well- 
born.    White  superior  court.     April  term,  1891. 

In  November,  1889,  two  suits  were  brought  by  B.  W. 
McKinney,  one  as  life-tenant,  the  other  as  next  friend 
of  his  children  as  remaindermen,  against  Cooley  and 
Dean,  for  damage  to  certain  lands,  alleged  to  have  been 
caused  by  the  dam  of  defendants,  which  was  erected 
across  a  creek  which  ran  through  the  land  of  plaintiff 
and  some  distance  below  the  same,  it  being  alleged  that 
by  reason  of  the  dam  and  the  raising  of  it,  the  creek 
and  drain-ditches  were  caused  to  fill  up  with  sand,  etc., 
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80  as  to  cause  overflows,  seepage  and  the  like.  The 
defendants  set  up  a  prescriptive  right ;  that  by  agree- 
ment with  the  testator  under  whom  McKinney  and  his 
children  held,  Finger,  defendants'  predecessor  in  title, 
was  allowed  to  raise  the  dam,  and  it  had  been  raised  to 
the  height  agreed  upon;  that  afterwards  the  testator 
and  Cooley  had  a  dispute  as  to  the  injury  to  the  land 
by  the  dam,  and  agreed  to  ditch  the  land,  and  if  there 
was  fall  enough  to  dry  it,  the  testator  was  to  be  satis- 
fied for  all  time  to  come,  and  if  not,  Oooley  was  to  give 
the  testator  $300  for  twenty  acres  including  all  the  bot- 
tom land  that  the  testator  owned  on  the  stream  up  to  a 
certain  point,  and  some  other  bottom  land;  that  the 
land  was  ditched  according  to  this  agreement,  and  the 
testator  was  satisfied  that  there  was  suflicient  fall  and 
refused  to  sell  to  Cooley  the  twenty  acres  for  $300,  etc. 

By  agreement  the  two  cases  were  tried  together,  sepa- 
rate verdicts  being  rendered.  In  the  life-tenant's  case 
the  jury  found  for  plaiutiflT  $150  with  costs,  and  in  the 
remaindermen's  case,  for  plaintiff  cost«  of  suit.  Defend- 
ants moved  for  a  new  trial  in  both  cases,  on  the  ground 
that  the  verdicts  were  contrary  to  law  and  evidence. 

The  motion  was  granted  as  to  the  remaindermen's 
case  and  refused  as  to  the  life-tenant's ;  and  defendants 
excepted  to  this  refusal. 

It  appeared  that  William  McKinney,  father  of  the 
life-tenant,  died  in  May,  1887,  leaving  by  will  a  life 
estate  in  the  land  in  question  to  B.  W.  McKinney  with 
remainder  to  his  children.  The  dam  and  pond  have 
been  in  existence  over  fifty  years.  There  was  testimony 
for  plaintiff  that  injury  to  the  land  began  eighteen  years 
before  the  trial,  and  is  worse  now  than  it  was  ten  years 
ago.  About  1886  work  was  done  on  the  dam,  by  which 
it  was  raised  higher.  It  had  been  the  custom  before 
that  time  frequently  to  open  the  flood-gate  of  the  dam, 
usually  on  Saturday,  and  at  times  to  remove  planks  of 


Digitized  by  VjOOQ IC  ^- 


196  (JOOLEY  V.   McKlNNEY.  [88  Gn. 

it  80  as  to  allow  water  to  escape  and  carry  away  accumu- 
lations of  sand,  etc.  The  defendants  much  less  frequently 
have  allowed  the  water  to  run  off;  and  much  sand  has 
accumulated,  plaintiff's  ditches  have  been  filled  up,  the 
creek  running  through  the  land  in  question  has  been 
caused  to  fill  up  and  overflow,  the  land  has  been  made 
wet  and  unfit  for  cultivation,  and  much  damage  has 
been  done  both  to  the  life-tenant  and  the  remainder- 
men, the  damage  to  the  crops  being  much  more  than 
the  amount  found  for  the  life-tenant.  Since  the  suits 
were  brought,  the  flood-gate  has  been  opened  fre- 
quently and  the  land  is  drier  and  in  a  better  condi- 
tion. B.  W.  McKinney  complained  to  Cooley  in  1886 
that  the  creek  was  filled  up  and  that  Cooley  did  not 
raise  the  gate,  and  Cooley  said  to  tell  the  testator  he 
(Cooley)  would  see  that  the  contract  was  carried  out, 
and  not  to  bother  himself  about  it.  The  contract  between 
the  testator  and  Cooley  as  to  ditching  the  land,  etc., 
above  mentioned,  was  made  in  1880.  After  the  ditch 
was  done,  Dean  said  that  the  flood-gate  should  be  raised 
every  Saturday  and  stay  up  until  Monday,  that  he  would 
write  to  his  miller  to  that  effect,  and  turn  him  off  if  he 
did  not  raise  the  gate.  Plaintiff  has  cleaned  out  his 
ditches  and  has  cleaned  out  the  creek,  which  was  not 
obstructed  by  roots.  He  testified  that  ditches  should 
be  four  or  five  feet  deep  in  order  to  make  land  produce, 
and  that  none  of  his  ditches  were  over  three  feet  deep; 
that  Cooley  and  his  father  ditched  the  creek  some  in 
1880,  lowering  it  at  plaintiff's  line  one  and  a  half  feet, 
and  it  had  not  been  ditched  since;  that  that  ditching 
cost  $7.50,  and  testator  was  not  satisfied  with  it ;  that 
Dean  said  he  would  raise  the  flood-gate,  and  testator 
said  that  would  suit  him ;  that  testator  told  Dean  he 
would  as  soon  have  $300  as  the  land,  but  did  not  take 
the  money ;  that  the  twenty  acres  that  testator  was  to 
let  Cooley  have  did  not  include  all  that  was  injured ; 


Digitized  by  VjOOQIC 


Keports.]  October  Term,  1891.  197 

that  testator  did  not  sue  on  the  contract  because  Cooley 
kept  raising  the  gate ;  that  defendants  kept  the  creek 
sinking  until  1886;  and  that  testator  was  willing  for 
the  land  to  go  for  $300.  That  there  was  also  negative 
testimony  for  plaintiff  tending  to  show  that  Finger  did 
not  pay  the  testator  for  the  privilege  of  raising  the  dam. 
Testator  told  Finger  he  thought  it  would  injure  his 
(testator's)  land,  and  Finger  said  he  did  not  think  it 
would ;  testator  said  if  Finger  thought  it  would  not  in- 
jure the  land,  testator  had  no  objections,  and  Finger 
said  if  the  land  was  injured  by  the  dam  being  raised, 
he  would  take  it  down  to  its  original  height,  or  would 
make  the  damage  good ;  after  Finger  sold  his  mills  the 
testator  complained  to  him  that  his  land  was  being  damr 
aged,  and  Finger  insisted  that  the  dam  was  all  right 
when  he  left  it,  that  it  might  have  been  raised  higher 
afterwards,  but  it  was  all  peaceable  when  he  sold  it  and 
he  heard  no  complaint  about  it  at  the  time,  etc.  The 
land  was  given  in  for  taxes  by  plaintiff  at  an  increas- 
ing valuation  from  1882  to  1890. 

For  the  defendants  there  was  evidence  that  Finger 
and  testator  made  a  contract  by  which  Finger  was  al- 
lowed to  raise  the  dam  a  foot,  upon  payment  of  $50  ; 
that  he  paid  the  $50  to  the  testator ;  that  he  raised  the 
dam  or  had  it  raised  to  the  agreed  height ;  that  it  had 
been  repaired  by  defendants,  but  not  raised  higher  than 
the  height  agreed  to  by  testator  and  Finger ;  that  the 
dam  and  pond  not  only  do  not  decrease  the  permanent 
value  of  the  land,  but  are  a  benefit  to  it  by  causing  de- 
posits of  soil  in  times  of  freshet,  etc. ;  that  plaintiff  does 
not  keep  his  ditches  clear  and  does  not  properly  remove 
obstructions  from  the  creek  ;  that  the  land  was  "turned 
out"  by  testator,  because  it  was  not  fit  for  cultivation, 
some  ten  or  twelve  years  before  the  trial ;  that  the  land 
could  all,  or  most  of  it,  be  dried  by  ditching  it  and 
cleaning  out  the  creek,  and  all  farmers  who  cultivate 
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bottom  lands  have  to  do  this  every  year  ;  that  there  was 
plenty  of  fall  to  drain  the  land ;  that  defendants'  miller 
had  made  it  a  rule  to  raise  the  flood-gate  on  Saturday 
nights,  but  sometimes  could  not  do  so  on  account  of 
high  water ;  that  plaintiff  was  tending  land  as  low  as 
when  this  miller  went  there,  which  was  six  or  seven 
years  before  the  trial,  but  his  ditches  had  not  been 
cleaned  out  in  two  or  three  years ;  that  some  obstruc- 
tions lately  got  into  the  water-house  at  the  mill  and  for 
three  weeks  could  not  be  got  out,  although  the  water 
was  drawn  off  every  day  or  two,  and  this  was  the  reason 
why  the  gate  was  raised  so  often ;  that  plaintiff's  land 
is  higher  and  drier  than  in  1888 ;  that  after  the  ditch 
was  cut  by  testator  and  Cooley,  the  testator  said  he 
wanted  the  land  and  did  not  want  the  $300  for  it ;  that 
if  the  ditch  did  dry  the  land  he  wanted  to  keep  it ;  that 
testator  said  he  had  made  a  contract  with  Cooley  to 
raise  the  gate,  once  a  week,  but  Cooley  did  not  comply 
with  it.  One  of  the  executors  of  the  testator  testified 
that  the  testator  did  not  say  whether  he  was  satisfied 
with  the  effect  of  the  ditch  or  not ;  that  some  places 
were  not  dried  by  the  ditch ;  that  the  fall  at  the  head 
of  the  ditch  that  testator  and  Cooley  cut  was  two  and  a 
half  feet  perpendicular.  Another  witness  testified  that 
the  ditch  was  ,cut  seventy-six  rods  and  would  give  seven 
and  a  half  inches  fall ;  water  would  run  in  the  ditch 
though  cut  to  a  level;  and  the  ditch  was  filled  with 
sand  in  1890.  Another  testified  that  the  testator  said 
he  was  satisfied  with  the  ditch  he  and  Cooley  cut, 
and  if  they  would  keep  the  gate  raised  on  Saturday 
night  he  would  not  have  the  dam  away  for  $150.  Tes- 
tator, after  the  ditch  was  cut,  wanted  to  lease  bottom 
land  to  another  witness,  precise  place  not  mentioned, 
and  said  two  or  three  ditches  would  dry  all  of  it,  etc. 

J.  B.  EsTBS,  for  plaintiffs  in  error. 

J.  J.  KiMSET  and  A.  F.  Underwood  &  Son,  contra. 
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Gray  v.  Phillips. 

1.  Where  the  i>ariiefl  to  a  parol  contract  enter  into  a  writing,  such  as 
a  bond  executed  by  the  one  to  the  other,  based  upon  the  terms  of 
the  contract,  the  writing  will  be  taken  as  conforming  to  their 
real  agre^tnent,  and  where  no  iraud  or  mistake  is  alleged  and 
there  is  no  application  to  reform  the  writing,  it  will  be  enforced 
in  an  action  founded  upon  it,  according  to  the  intention  of  the 
parties  as  therein  expressed. 

2.  Where  one  becomes  surety  for  another  upon  the  faith  of  a  parol 
undortaking  by  the  latter  to  deposit  collaterals  with  her  attorney, 
who  is  the  son  of  the  surety,  the  object  of  the  deposit  being  to  in- 
demnify the  surety  against  loss,  a  bond  afterwards  given  by  him 
to  his  principal  obligating  himself  to  restore  the  collaterals  after 
the  hazard  of  loss  has  terminated  is  not  without  consideration; 
nor  will  the  fact  that  the  son  and  agent  of  the  surety  was  also  the 
principaPs  attorney,  through  whom  the  arrangement  with  the 
surety  was  negotiated,  relieve  the  surety  from  his  liability  on  the 
bond,  although  the  collaterals  may  have  been  wrongfully  con- 
verted by  the  son  and  agent  to  his  own  use  without  the  knowledge 
or  consent  of  the  surety. 

3.  In  an  action  upon  the  bond,  the  declarations  of  the  son  and  agent 
made  to  his  father  are  not  admissible  in  behalf  of  the  latter  to 
prove  that  the  collaterals  had  been  restored  in  pursuance  of  the 
undertaking  in  the  bond. 

4.  The  evidence  warranted  the  verdict. 

5.  A  motion  for  a  new  trial  being  based  upon  several  grounds  dis- 
tinctly set  forth  therein,  an  assignment  of  error  in  the  bill  of  ex- 
ceptions that  the  court  erred  in  overruling  the  motion,  is  suffi- 
ciently plain  and  specific  in  setting  forth  the  errors  complained  of, 
under  the  act  of  November  11th,  1889,  which  prescribes  the  man- 
ner of  taking  cases  to  the  Supreme  Court  Judgment  affirmed. 
December  28, 188L 

Contracts.  Principal  and  surety.  Consideration. 
Evidence.  Verdict.  Practice.  Before  Judge  Milner. 
Gordon  superior  court.     February  term,  1891. 

The  declaration  of  Mrs.  Phillips,  formerly  Mrs.  Winn, 
alleged :  On  February  8,  1881,  Z.  T.  Gray  executed  to 
her  a  bond  for  $1,200,  the  condition  of  which  was  as 
follows :  She  had  conveyed  to  him  a  house  and  lot  in 
Atlanta,  the  furniture  contained  therein,  and  an  Atlanta 
city  bond  for  $500,  as  an  indemnity  against  loss  upon  a 
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bond  signed  by  him  as  security  and  by  her  as  principal 
on  January  28,  1881;  and  should  he  release  and  quit- 
claim to  her  the  premises  and  furniture,  and  redeliver 
the  city  bond,  upon  the  release  of  said  bond  without 
.  loss  to  him,  then  this  bond  should  be  void,  otherwise  of 
force.  She  further  alleged  that  after  Gray  had  signed 
the  bond  on  November  19,  1886,  he  was  fully  released 
and  discharged  from  the  bond  signed  by  her  and  by  hira 
as  security,  without  any  loss  or  damage  sustained  by 
him ;  that  on  the  day  he  was  released,  and  at  other 
times,  she  demanded  of  him  the  redelivery  and  quit-claim 
of  the  realty  and  furniture,  and  a  redelivery  of  the  city 
bond,  upon  which  there  was  interest  at  eight  per  cent, 
uncollected  from  February  8,  1881,  to  the  time  of  the 
filing  of  the  declaration,  which  bond  when  deposited 
with  Gray  was  worth  twenty  dollars  premium  per  hun- 
dred, which  Gray  refused  to  deliver  and  still  refuses,  etc. 
Gray  pleaded  not  indebted;  that  he  had  fully  com- 
plied with  the  obligations  of  the  bond  sued  upon  ;  that 
on  May  18,  1881,  the  firm  of  J.  W.  Phillips  &  Company 
compounded  with  their  creditors,  with  the  exception  of 
the  Dibble  Hardware  Company  to  whom  they  owed 
about  $1,200 ;  that  in  consideration  of  this  settlement 
the  superior  court  of  Fulton  county  ordered  the  receiver 
of  Phillips  &  Company  to  pay  over  to  Phillips  all  the 
assets  in  his  hands  belonging  to  the  firm,  except  an 
amount  retained  to  cover  the  claim  of  the  Dibble  Hard- 
ware Company;  that  immediately  upon  the  settlement 
by  Phillips  &  Company  and  the  partial  release  of  this 
defendant  upon  the  bond  mentioned  in  the  declaration, 
J.  A.  Gray,  who  held  and  had  entire  charge  of  the  deed 
from  plaintiff  to  defendant,  the  bill  of  sale  of  the  furni- 
ture and  the  city  bond,  as  attorney  for  plaintiff  and  agent 
for  defendant,  delivered  the  bond  and  bill  of  sale  as  de- 
fendant was  obligated  to  do  ;  that  Phillips  and  plaintiff 
desiring  an  entire  release  of  the  bond,  so  that  the  prop- 
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erty  held  by  defendant  could  be  reconveyed,  J.  A.  Gray, 
at  the  instance  of  plaintiff  and  Phillips,  applied  to  the 
court  for  a  reduction  of  the  bond,  which  application  was 
refused ;  that  thereupon  it  was  agreed  that  said  bond 
should  remain  as  it  was  with  only  the  real  estate  collat- 
eral until  the  settlement  could  be  effected  with  the  Dib- 
ble Hardware  Company,  which  was  done  on  November 
19,  1886,  when  defendant  signed  and  delivered  to  J.  A. 
Gray,  who  in  turn  delivered  to  plaintiff,  a  quit-claim 
deed  to  the  property  previously  conveyed  by  her  to  him ; 
that  defendant  did  not  during  the  transaction  have  in  his 
possession  or  see  the  bill  of  sale,  the  city  bond  or  the 
deed ;  and  that  the  entire  matter  was  managed  by  his 
agent,  J.  A.  Gray,  who  was  the  attorney  of  plaintiff  and 
of  Phillips  &  Company. 

The  jury  found  for  plaintiff  $800  principal.  Defend- 
ant's motion  for  new  trial  was  overruled,  and  he  ex- 
cepted. In  addition  to  the  grounds  of  the  motion  that 
the  verdict  was  contrary  to  law,  evidence,  etc.,  it  was 
alleged  therein  that  the  court  erred  in  refusing  to  charge : 
"  If  you  find  from  the  evidence  that  James  A.  Gray  was 
the  attorney  of  plaintiff  in  inducing  defendant  to  sign 
her  bond  as  surety,  and  to  obtain  his  signature  to  the 
bond  told  him  he  was  authorized  by  his  client  to  pledge 
certam  securities,  among  them  the  bond  now  in  question, 
and  that  if  he  would  sign  the  bond  these  securities  would 
be  left  with  him,  James  A.  Gray,  to  be  kept  by  him  for 
defendant's  security,  and  if  acting  upon  these  assurances 
defendant  signed  the  bond,  and  the  securities  were  so 
left  with  said  James  A.  Gray  and  were  afterwards  by  him 
in  any  way  converted,  the  defendant  would  not  be  liable 
for  the  conversion  unless  he  knew  of  the  conversion  and 
aided  therein,  or  it  was  done  by  his  consent  or  knowl- 
edge." It  was  alleged  that  the  court  gave  no  charge  at 
all  as  to  the  mutual  relation  which  J.  A.  Gray  sustained 
to  the  parties,  but  treated  him  in  his  charge,  so  far  as 
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the  custody  of  the  bond  was  concerned,  as  the  agent  of 
plaintiff  alone. 

Also,  that  the  court  erred  in  excluding  the  following 
evidence  of  defendant:  In  the  spring  or  summer  of  1881, 
I  met  J.  A.  Gray  and  asked  him  about  the  way  the  case 
was  progressing  between  Mrs.  Winn  and  the  creditors 
of  Phillips,  and  he  told  me  that  it  was  all  settled  but  one 
claim  of  about  twelve  hundred  dollars,  and  that  he  had 
surrendered  all  the  securities  except  the  deed  to  the  land, 
as  this  would  secure  me  in  what  was  behind. 

The  evidence  showed :  J.  W.  Phillips  &  Company,  be- 
ing indebted  to  plaintiff,  made  her  a  mortgage  and  bill 
of  sale  which  were  drawn  by  a  law  firm  of  which  J.  A. 
Gray  was  a  member.  Afterwards  the  creditors  of  Phillips 
&  Company  filed  a  bill  attacking  the  sale,  and  a  receiver 
was  appointed ;  to  release  the  goods  from  the  possession 
of  the  receiver  plaintiff  got  J.  A.  Gray,  who  represented 
her  and  Phillips  &  Company  in  the  litigation,  to  get  up 
a  bond,  and  in  pursuance  of  this  authority  J.  A.  Gray 
got  his  father,  the  defendant,  to  sign  such  a  bond  as 
surety.  Plaintiff  authorized  J.  A.  Gray  to  say  to  the 
ptJTson  who  wouH  sign  the  bond  that  she  would  convey 
her  house  and  lot,  her  furniture  and  the  city  bond,  and  let 
J.  A.  Gray  have  supervision  over  the  store,  and  J.  A. 
Gray  so  informed  his  father  and  told  his  father  he  would 
see  that  his  father  was  protected,  as  the  business  would 
be  in  his  (J.  A's)  hands,  and  that  he  was  authorized  by 
plaintiff  to  say  so,  and  that  his  father  would  be  in  no 
danger.  On  these  terms  defendant  agreed  to  go  on  the 
bond  and  did  so,  and  the  deed  to  the  realty,  bill  of  sale 
to  the  furniture  and  the  city  bond  were  turned  over  to 
J.  A.  Gray.  The  defendant  never  had  possession  of 
either  the  deed,  bill  of  sale,  or  city  bond.  The  business 
of  Phillips  &  Company  was,  until  the  13th  of  May  there- 
after, conducted  by  one  Mead,  J.  A.  Gray  advising  that 
J.  W.  Phillips  have   nothing  to  do  with  it  until  he 
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effected  a  settlement  with  his  creditors.  In  the  agree- 
ment J.  A.  Gray  was  to  have  supervision  of  the  store, 
and  the  money  was  every  day  to  be  brought  to  him,  and 
he  deposited  it  in  the  bank  subject  to  the  check  of  plain- 
tiff when  countersigned  by  him,  and  in  no  other  way ; 
and  this  was  always  done  up  to  the  partial  settlement 
made  with  the  creditors  of  Phillips  &  Company,  which 
was. about  the  13th  of  May  following.  J.  A.  Gray  then 
countersigned  a  check  to  draw  out  the  balance  for  her, 
and  gave  the  entire  charge  of  the  store  to  her,  who  took 
possession  and  placed  J.  W.  Phillips  in  charge  as  her 
manager.  The  bill  filed  by  the  creditors  continued  pend- 
ing until  1886  or  1887,  and  Anally  Phillips  effected  an 
arrangement  with  the  hardware  <jompany.  The  cred- 
itors of  Phillips  &  Company  have  been  settled  with,  and 
a  reconveyance  of  the  realty  and  furniture  made ;  but  as 
to  whether  the  city  bond  had  been  turned  over  to  the 
plaintiff'  the  evidence  was  conflicttng. 

R.  J.  &  J.  McCamy  and  E.  J.  Kiker,  for  plaintiff*  in 
error. 

McCutchen  &  Shumate  and  W.  J.  Cantrbll  &  Son, 
contra. 


Johnson  v.  The  State. 


1.  An  allegation  in  the  indictment  that  the  instrument  used  in  com- 
mitting the  homicide  was  a  Winchester  rifle,  is  supported  by 
evidence  that  it  was  called  a  Winchester  rifle,  there  being  no 
testimony  tending  to  show  that  it  was  not  such. 

2.  Evidence  that,  immediately  after  the  homicidal  act,  the  accused 
started  off*,  and  a  bystander  said,  "Call  the  police!"  whereupon 
the  accused  snapped  the  rifle  at  her,  but  it  did  not  Are,  was  ad- 
missible as  a  part  of  the  res  gentm,    Bevd  v.  SiaJtey  26  Ga,  275. 

3.  The  evidence  warranted  the  verdict,  and  there  was  no  error  in 
refusing  a  new  trial.  Judgment  affirmed, 
December  28,  1801. 
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Criminal  law.  Murder.  Evidence.  Verdict.  Be- 
fore Judge  HuTCHiNS.  Clarke  superior  court.  April 
adjourned  term,  1891. 

Johnson  was  indicted  for  the  murder  of  one  Webb, 
and  it  was  charged  in  the  indictment  that  the  killing 
was  done  with  a  Winchester  rifle.  He  was  found  guilty, 
and  moved  for  a  new  trial.  His  motion  was  overruled, 
and  he  excepted.  In  addition  to  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evidence,  etc.,  it 
was  insisted  in  the  motion  that  the  evidence  failed  to 
show  that  the  deceased  was  shot  with  a  Winchester  rifle 
as  alleged  in  the  bill  of  indictment ;  and  that  the  court 
erred  in  not  repelling  the  testimony  of  one  Maddoxthat 
"William  Johnson,  the  defendant,  started  oft',  and  this 
girl  Julia  said,  *Call  the  police!'  and  he  snapped  the  rifle 
on  her  but  it  did  not  fire,"  this  testimony  relating  to 
the  conduct  of  defendant  after  the  shooting,  and  being 
objected  to  by  defendant  as  irrelevant. 

The  evidence  for  the  State  tended  to  show  that  the 
killing  was  an  unprovoked  murder.  As  to  the  charac- 
ter of  the  weapon  used  by  defendant,  a  witness  testified 
that  defendant  shot  deceased  with  a  Winchester  rifle; 
that  the  gun  defendant  shot  with  was  a  shot-gun  which 
had  been  roughly  handled:  that  the  witness  saw  it  but 
did  not  examine  it;  that  the  witness  did  not  know  what 
kind  of  gun  it  was,  but  they  called  it  a  Winchester  rifle. 
Maddox  testified  that  when  Johnson  shot  deceased  he 
started  off*,  and  this  girl  Julia  said,  "Call  the  police!"  and 
he  snapped  the  rifle  on  her,  etc.,  and  that  before  the 
shooting  defendant  was  standing  over  deceased  with  his 
rifle.  The  girl  Julia  testified  that  defendant  was  stand- 
ing over  deceased  with  his  gun;  that  defendant  left 
right  after  the  shooting,  and  as  he  went  threw  his  gun 
up  on  his  arm,  and  she  thought  he  was  going  to  shoot 
again  and  said  they  ought  to  have  the  police,  and  de- 
fendant threw  up  his  gun  at  her.     The  killing  occurred 
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about  the  last  of  April.  The  sheriff  arrested  the  defend- 
ant in  South  Carolina  between  the  Ist  and  5th  of  May. 
Defendant  had  a  Winchester  rifle  when  arrested,  but  the 
sheriff  did  not  know  what  gun  defendant  did  the  shoot- 
ing with. 

McCuREY  &  Proffitt,  by  brief,  for  plaintiff  in  error. 
W.  A.  Little,  attorney-general,  and  R.  B.  Russell, 
solicitor-general,  contra. 


Chamblee  v.  Davie. 

1.  Where  the  creditor,  at  the  time  of  taking  a  joint  promissory 
note,  said  to  one  of  the  makers  that  he  would  take  in  payment 
thereof  a  tract  of  land  belonging  to  another  one  of  the  makers, 
the  meaning  was  that  he  would  take  the  land  if  it  was  offered  to 
him;  and  unless  it  be  so  offered,  the  agreement  will  be  no  dis- 
charge of  the  note  as  to  any  of  the  makers. 

2.  The  objection  to  the  charge  of  the  court  as  to  the  form  of  the  ver- 
dict is  not  supported  by  the  charge  as  set  out  in  the  motion  for  a 
new  trial. 

3.  Even  if  the  plaintiff  in  error  was  only  surety  relatively  to  other 
makers  of  the  note  sued  on,  yet  his  relation  to  the  creditor  on  the 
face  of  the  paper  is  that  of  a  principal ;  and  there  being  no  suffi- 
cient evidence  to  warrant  a  verdict  discharging  him  as  surety,  he 
is  bound  to  the  creditor  as  a  principal,  the  code  (J2166)  declaring 
that  a  creditor  is  not  to  be  delayed  in  his  remedy  by  a  collateral 
issue  as  to  the  fact  of  suretyship. 

4.  There  was  no  error  in  refusing  a  new  trial.       Judgment  affirmed. 
December  S8, 1891, 

Promissory  notes.  Principal  and  surety.  Charge  of 
court.  Verdict.  Before  Judge  Gober.  Hall  superior 
court.     January  term,  1891. 

Davie  sued  J.  M.  and  G.  L.  Chamblee  as  principals, 
and  Cooper  as  security,  upon  a  promissory  note.  G.  L. 
Chamblee  pleaded:  He  signed  the  note  as  security  only, 
and  was  not  interested  in  the  consideration  thereof.  He 
signed  it  as  security  under  the  express  condition  and  un- 
derstanding that  it  was  not  to  be  binding  on  him  or  valid 
as  his   act,  only  in  the  event  that  certain  others  named 
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should  sign  it  as  securities  also,  and  the  note  was  signed . 
by  this  defendant  and  placed  in  the  hands  of  J.  M.  Cham- 
blee, his  principal,  as  an  escrow,  until  it  should  be  exe- 
cuted by  said  persons,  none  of  whom  signed  it  except 
Cooper.  The  payee  of  the  note  had  notice  of  the  con- 
dition and  understanding  before  the  delivery  of  it  to 
him,  and  its  delivery  to  him  was  unauthorized,  and  it 
IS  void  so  far  as  this  defendant  is  concerned.  Before 
he  signed  the  note  as  security,  and  to  induce  him 
to  sign  it,  the  payee,  who  is  the  plaintiff,  said  to  him 
if  he  would  sign  it  it  could  not  hurt  him,  because  if 
the  principal  did  not  pay  it  he,  the  payee,  would  take 
the  principal's  land  at  $1,800  as  a  credit  on  the  note.  (The 
note  was  for  $1,800  principal,  with  interest  from  its  date 
at  eight  per  cent.,  and  it  was  due  three  months  after 
its  date.)  Defendant  knfew  the  land,  and  knew  that  if 
plaintiff  would  take  it  at  #1,800  it  would  pay  the  prin- 
cipal and  he  would  not  be  liable  for  anything.  He  re- 
lied upon  said  statement,  and  would  not  have  signed  the 
note  but  for  the  statement,  and  for  the  reasons  hereto- 
fore stated. 

There  was  a  verdict  for  plaintiff  against  both  the 
Chamblees  as  principals,  and  against  Cooper  as  security. 
G.  L.  Chamblee  made  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  excepted.  In  addition  to  the 
general  grounds  of  the  motion,  it  was  alleged  that  the 
court  erred  in  charging:  "It  has  been  insisted  that  this 
plaintiff  said  to  the  defendant  at  the  time  of  this  trans- 
action that  he  would  take  certain  lands  as  a  satisfaction 
of  this.  I  charge  you  that  before  that  would  avail  this 
defendant,  he  must  show  that  those  lands  were  then  in 
a  condition  to  turn  over  to  this  plaintiff,  or  actually  ten- 
dered to  him,  before  that  would  be  any  answer  as  a  de- 
fence in  this  case."  Also  that  the  court  erred  in  charg- 
ing :  "Now,  gentlemen,  it  is  a  question  for  you  in  refer- 
ence to  this  suretyship.     If  you  should  determine  that 
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George  L.  Chamblee  is  a  surety  and  you  find  against 
him,  you  will  let  your  verdict  so  speak;  and  in  that 
case,  if  you  find  for  the  plaintiff  the  form  of  your  verdict 
will  be,  <  We,  the  jury,  find  for  the  plaintiff  so  much  with 
interest.'  You  will  say  *We,  the  jury,  find  for  the 
plaintiff  so  much,'  with  interest  at  the  rate  named  in  the 
note  against  James  M.  Chamblee  as  principal,  and 
George  L.  Chamblee  as  security,  and  A.  R.  Cooper  se- 
curity, that  is,  if  you  find  for  the  plaintiff  and  should 
determine  George  Chamblee  as  a  security.  You  would 
find,  gentlemen,  ten  per  cent.,  I  mean  if  you  find  for  the 
plaintiff,  and  your  verdict  would  be  so  much  as  princi- 
pal, with  interest  from  such  a  time,  and  ten  per  cent,  as 
attorneys'  fees,  against  J.  M.  Chamblee  and  George  L. 
Chamblee  principal,  and  Cooper  as  security,  or  as  you 
shall  determine  under  the  facts."  The  alleged  error  in 
this  charge  was  in  excluding  from  the  jury  the  defence 
that  defendant  was  only  security,  and  defendant  insists 
that  the  charge  nowhere  provided  for  such  a  finding, 
but  on  the  contrary,  in  every  form  of  verdict  proposed, 
directed  a  finding  against  G.  L.  Chamblee  as  principal 
and  never  as  security. 

J.  B.  EsTES,  M.  L.  Smith  and  H.  H.  Dean,  for  plain- 
tiff in  error,  cited  Brandt  Sur.  &  G.  §§29,  223,  258;  19 
Pick.  260;  3  Allen,  566;  4  Cranch,  219;  Code,  §§2151, 
2684,  2751,  3174;  70  Ga.  715;  46  Ga.  16;  30  Ga.  306; 
6  Ga,  202;  10  Ga.  414;  11  Ga.  289;  8  Ga.  559;  57  Ga. 
433. 

S.  C.  DuNLAP  and  F.  M.  Johnson,  contra^  cited  Brandt 
Sur.  &  G.  §31;  Code,  §2165;  77  Ga.  61;  73  Ga.  631; 
62  Ga.  123;  64  Ga.  712;  74  Ga.  407,  532,  851. 


Cohen  &  Company  v.  Candlbr. 

1.  A  justice  of  the  peace  having  issued  a  distress  warrant  for  rent  in 
the  year  1886,  and  neither  the  warrant  nor  the  affidavit  on  which 
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it  was  based  disclosing  that  the  tenant  resided  within  the  county 
or  had  property  therein,  the  warrant  was  void  for  failure  to  show 
any  jurisdictional  fact  on  which  the  power  of  the  justice  to  issue 
it  depended.    Code,  ?4082. 

2.  A  mere  description  in  the  affidavit  and  distress  warrant  of  the 
rented  property  will  not  serve  as  a  substitute  for  alleging  the 
tenant's  residence  in  the  county  or  the  presence  of  his  property 
therein  as  a  jurisdictional  fact.  The  description  relied  upon  was 
in  these  terms:  "That  W.  J.  Fletcher  and  Sarah  E.  Fletcher  are 
indebted  to  him  in  the  sum  of  $95.00  for  rent  of  the  buildi  ng  on 
Main  street  now  occupied  by  said  parties  and  known  as  *  Fletcher's 
Saloon,*  in  the  city  of  Gainesville,  Hall  county,  Ga." 

3.  Property  having  been  levied  upon  under  the  distress  warrant  and 
claimed,  the  levy  should  have  been  dismissed  on  motion  of  the 
claimant  though  the  motion  was  not  made  until  a  second  trial  of 
the  claim  case,  the  defect  not  being  a  mere  irregularity,  but  one 
which  rendered  the  whole  proceeding  void.  Judgment  reversed, 
December  28 »  1891. 

Distress  warrant.  Jurisdiction.  Claim.  Practice. 
Before  W.  I.  Pike,  judge  pro  hae  vice.  Hall  superior 
court.     July  term,  1891. 

A  distress  warrant  in  favor  of  Candler  against  W.  J. 
and  Sarah  E.  Fletcher,  returnable  to  a  justice's  court, 
was  levied  upon  certain  property  which  was  claimed  by 
Cohen  &  Company.  The  case  was  taken  by  appeal  to 
the  superior  court,  and  a  verdict  returned  finding  the 
property  subject.  Claimants'  motion  for  new  trial  was 
overruled,  and  they  excepted.  Among  the  grounds  of 
the  motion  were,  that  the  court  erred  in  overruling  the 
motion  of  claimant,  to  dismiss  the  levy  of  the  distress 
warrant,  upon  the  ground  that  the  affidavit  (see  head- 
note  2)  upon  which  it  was  based  failed  to  disclose  any 
jurisdictional  fact  that  would  authorize  the  issuing  of  it; 
and  in  admitting  in  evidence  the  distress  warrant,  affi- 
davit and  levy,  over  objection  that  the  affidavit  failed  to 
show  upon  its  face  any  jurisdictional  fact. 

S.  C.  DuNLAP  and  G.  H.  Prior,  for  plaintiffs  in  error, 
cited  Code,  §4082 ;  83  Ga.  270,  304 ;  78  Ga,  512 ;  69 
Ga.  755 ;  82  Ga,  409 ;  62  Ga,  286 ;  60  Ga.  628 ;  20 
Johnson  (S.  Y.),  208  ;  19  Me.  298, 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  209 

H.  H.  Dean  and  M.  L.  Smith,  contra^  cited  Code, 
§§4377,  4386,  4082,  3461 ;  "Occupier,"  Rapalje,  Web- 
ster; 40  Ga.  511,  516,  520;  56  Ga.  11;  79  Ga.  427; 
20  Ga.  379;  28  Ga.  643;  85  Ga.  687. 


Evans  v.  Dial. 


Construing  together  all  the  provisions  of  the  act  of  February  24th, 
1875,  on  the  subject  of  interest,  a  parol  contract  made  in  1877  for 
interest  at  the  rate  of  12  per  cent,  per  annum  (the  maximum  al- 
lowed by  the  act),  though  not  enforceable  as  to  the  excess  above 
7  per  cent.,  was  not  usurious  so  as  to  taint  an  absolute  deed  con- 
veying land  as  security  for  the  loan  and  render  the  same  void.  In 
order  for  the  debtor  to  redeem  the  land  or  resist  an  action  brought 
by  the  creditor  for  its  recovery,  he  must  tender  the  principal  of 
the  debt  together  with  7  per  cent,  per  annum  interest,  or  the  bal- 
ance thereof  after  deducting  all  partial  payments. 
December  88, 1891.  Judgment  reversed. 

Interest  and  usury.  Title.  Before  Judge  Gober. 
Cherokee  supenor  court.     February  term,  1891. 

Complaint  for  land  was  brought,  the  abstract  of  title 
relied  on  being  a  deed  from  Cyrus  Dial  and  Aralinta 
Dial  to  the  plaintiff,  dated  April  18, 1877.  Cyrus  Dial 
pleaded  the  general  issue,  and  that  the  deed  waa  given 
to  secure  an  usurious  debt  not  in  writing,  drawing  in- 
terest at  twelve  per  cent.,  entered  into  on  April  18,  1877, 
and  was  therefore  void.  The  verdict  was  for  the  de- 
fendant, and  the  plaintiff's  motion  for  a  new  trial  was 
overruled. 

J.  E.  MozLBY,  for  plaintiff,  cited  Acts  1876,  p.  105 ; 
63  Ga.  66;  64  Ga.  183;  68  Ga.  628;  69  Ga.  722;  72 
Ga.  863 ;  79  Ga.  742  ;  80  Ga.  423. 

No  appearance  for  defendant. 
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Wolf  v.  East  Tbnn.,  Va.  &  Ga.  Railway  Co. 

1.  The  evidence  showing  clearly  that  one  of  the  plaintiffs,  an  em- 
ployee, was  not  free  from  faalt,  and  there  being  no  evidence  that 
the  structure  which  caused  the  injury  was  located  so  as  to  be  dan 
gerous  to  employees  when  engaged  in  the  line  of  their  duties,  the 
nonsuit  as  to  him  was  properly  granted.  Railroad  v.  Webb^  61 
6?a.  586. 

2.  For  the  same  reasons,  the  nonsuit  was  property  granted  as  to  the 
action  in  favor  of  the  employee's  father,  his  implied  consent  to 
the  employment  of  his  minor  son  by  the  railroiid  oompany  being 
fairly  deducible  from  the  facts  in  evidence,  and  thero  being  so 
proper  foundation  for  an  inference  to  the  contrary. 

3.  The  error,  if  any,  in  admitting  or  excluding  evidence,  had  no 
effect  on  the  controlling  elements  of  the  controversy. 

Deoejnber  28,  1891.  Judgment  affirmed. 

Negligence.  Master  and  servant.  Parent  and  child. 
Railroads.  Nonsuit.  Before  Judge  Milner.  Gordon 
superior  court.     February  term,  1891. 

W.  D.  Wolf,  a  minor,  by  his  father  as  next  friend, 
sued  the  railway  company  for  damages  from  personal 
injuries,  and  the  father  sued  for  loss  of  services,  etc.  of 
his  son.  The  cases  were  heard  together.  After  the  in- 
troduction of  evidence  for  the  plaintiffs,  the  court  granted 
a  nonsuit,  to  which  grant,  and  to  the  rejection  and  ad- 
mission of  certain  testimony  hereafter  mentioned,  the 
plaintiffs  excepted. 

The  testimony  of  W.  D.  Wolf  was  to  the  following 
effect:  He  was  front  brakeman  on  the  south-bound 
train  of  defendant  which  stopped  at  Sugar  Valley,  a  sta- 
tion on  defendant's  road,  after  dark  in  December,  1889. 
He  got  down,  went  back  towards  the  caboose  on  the 
west  side  of  the  track  and  met  the  conductor,  who  told 
him  to  cross  over  and  come  down  on  the  other  side 
and  look  for  hot  boxes,  which  he  did.  He  then  went 
to  a  store  at  the  station,  about  sixty  feet  from  the 
track,  on  his  own  business,  and  while  there  the  engi- 
neer rang  the  bell,  and  he  went  out  and  caught  the 
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first  car  whea-  he  got  to  the  train.  His  place  was  on  the 
engine  or  on  top  &l  the  train  when  it  was  ii^  motion. 
Just  as  he  walked  up,  he  saw  two  men  between  the  cars. 
There  was  a  "stirrup"  and  one  catch  on  the  side  of  the 
car,  and  then  the  ladder  went  up  on  the  end  between  the 
cars.  He  put  his  foot  in  the  stirrup  on  the  lower  edge 
of  the  side  of  the  car,  and  felt  something  strike  his  leg 
and  hip ;  and  that  was  all  he  remembered  until  he  re- 
gained consciousness  after  being  badly  injured.  He  did 
not  know  what  struck  him.  The  first  thing  he  remem- 
I^ered  after  falling  was  seeing  his  lantern  under  the  cars 
aa^  the  cars  running  over  him.  He  did  not  feel  the  car 
strike  him.  He  did  feel  when  he  got  hurt.  In  ad- 
dition to  bekag^  struck  on  the  leg  and  hip  and  having  his 
arm  run  over,  he  wtwJhurt  also  in  the  small  of  his  back. 
He  supposed  he  was  hurt  by  &  mail  crane  or  "grab." 
He  had  been  working  on  the  road  fb«  some  time,  had 
run  on  the  train  by  this  station  and  had  beeji  at  this 
station  before,  but  never  saw  this  mail  grab  there  before 
he  was  hurt.  He  knew  nothing  of  this  mail  crane;  no 
one  notified  him  of  it  or  other  obstructions,  or  warned 
him  of  the  dangers  of  the  road.  His  father  did  not  con- 
sefit  to  his  employment  on  the  railroad,  but  knew  of  it 
and  did  not  forbid  it.  When  he  got  to  the  train  he 
supposes  it  was  moving  about  two  miles  an  hour,  and 
the  mail  crane  was  about  twenty-four  feet  from  the 
crossing  where  he  got  on.  When  he  came  against  some- 
thing it  struck  him  pretty  heavy.  The  box  and  steps  of 
this  crane  are  about  eighteen  inches  from  the  "clear  of 
tha  car»"  but  some  are  wider  than  others.  The  "grab" 
is  a  box  about  three  fiaet  square  filled  with  rock,  and  the 
steps  come  out  even  with  the  edge  of  the  box,  the  box 
and  steps  being  about  four  feet  five  inches  hi^.  Thinks 
it  was  the  top  part  or  step  that  struck  him ;  the  box 
could  not  have  struck  him  while  he  was  on  the  car. 
There  were  no  bruises  where  it  struck  him.     He  had 
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seen  some  mail  cranes  but  did  not  know  they  had  them 
all  along  the  road  ;  knew  they  had  them  at  stations  ex- 
cept where  they  had  to  make  stops  ;  had  seen  some  of 
them  frequently  and  knew  they  were  near  the  track, 
but  did  not  know  they  had  to  be  put  that  close  ;  knew 
they  had  to  be  close  enough  for  a  man  to  grab  the  sack. 
When  he  went  along  the  east  side  of  the  train  looking 
for  hot  boxes,  he  must  have  passed  this  mail  crane,  but 
did  not  see  or  notice  it.  Of  course,  in  getting  en  the 
running  train  his  body  would  be  "swung  out  like";  he 
was  not  straight ;  was  "sorter  humped  out  like,"  but  did 
not  know  how  far.  Passenger-trains  stopped  there  to 
get  orders ;  sometimes  they  ran  by.  He  supposed  they 
took  off  and  put  on  the  mail  there,  but  did  not  know. 
The  company  had  rules  and  time-cards  but  he  never  saw 
them  to  amount  to  anything,  except  as  to  signals,  and 
was  never  furnished  a  copy  of  the  rules.  His  lantern 
was  burning  when  he  was  looking  for  the  hot  boxes,  and 
there  was  a  little  bank  at  the  mail  crane  on  the  inside 
of  which,  between  it  and  the  cars,  he  would  have  to  walk 
to  examine  the  boxes,  but  he  did  not  know  which  side 
of  it  he  passed.  A  man  could  walk  between  the  crane 
and  a  car,  walking  by  the  side  of  the  car.  He  knew^ 
Sugar  Valley  was  a  mail  station  and  supposed  trains 
took  off  and  put  on  mail  there,  but  did  not  know  how 
fast.  If  he  knew  passenger-trains  ran  by  without  stop- 
ping, he  knew  they  were  obliged  to  have  mail  grabs.  • 
He  was  asked,  "  If  it  entered  your  mind  to  think  about 
it  you  would  have  known  it  was  there,  but  it  just  did 
not  enter  your  mind?"  He  answered,  "Of  course  I  did 
not  think  about  it,  or  I  would  not  have  let  the  thing 
strike  me."  Plaintiff's  counsel  asked  this  witness  if  it 
was  dangerous  for  him  to  ascend  the  car  under  the 
circumstances  and  at  the  speed  it  was  going,  and  if  it 
appeared  dangerous  to  him,  and  if  he  had  not  often  pre- 
viously ascended  with  safety  cars  moving  as  this  was ; 
to  each  of  which  questions  the  defendant  objected,  and 
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the  objections  were  sustained,  the  court  holding  that  the 
witness  must  state  facts  and  not  matters  of  opinion. 

From  the  testimony  of  two  other  witnesses  it  ap- 
peared :  The  steps  were  knocked  off  the  mail  crane  about 
the  time  of  the  injury ;  they  were  off  the  next  morning. 
There  are  five  or  six  cranes  at  stations  between  Dalton 
and  Rome,  Sugar  Valley  being  one  of  the  stations.  The 
proper  distance  of  the  crane  from  the  track  is  three  feet 
nine  inches  from  the  outside  of  the  rail.  The  space  be- 
tween the  box  and  steps  and  an  ordinary  freight-car  is 
about  twenty-two  inches ;  an  ordinary  size  man  could 
walk  between  without  any  trouble.  Both  witnesses  had 
seen  persons  swing  on  the  ladders  on  the  outside  of  the 
cars  and  pass  this  crane  without  being  struck,  and 
neither  had  heard  of  any  one  but  plaintiff  being  hurt  by 
a  mail  crane.  The  crane  or  box  is  on  two  cross-ties,  and 
a  man  must  step  over  the  ties,  either  between  the  box 
and  cars  or  between  the  box  and  bank,  in  order  to  look 
for  hot  boxes,  and  there  is  a  ditch  about  four  and  a  half 
feet  deep  over  which  cross-ties  extend.  One  of  the  wit- 
nesses thought  a  man  with  two  good  eyes  and  a  lantern 
could  not  pass  there  without  seeing  the  mail  crane,  the 
top  of  the  bank  was  too  far  off  to  look  for  boxes ;  and 
the  other,  that  a  man  would  have  some  little  trouble  in 
passing  around  that  mail  crane  because  of  the  embank- 
ment, but  could  go  between  a  crane  and  a  car ;  and 
further  stated  that  you  have  to,  notice  the  ties  on  which 
the  crane  stands  as  you  go  over  them,  and  he  did  not  see 
how  any  one  could  pass  without  seeing  the  crane.  These 
witnesses  were  asked,  on  cross-examination,  if  a  brake- 
man  with  his  lantern  could  pass  the  crane  and  not  see 
it.  To  this  the  plaintiffs  objected  as  a  matter  in  issue 
and  to  be  determined  by  the  jury,  but  the  objection  was 
overruled. 

W.  K.  MooRB,  for  plaintiffs. 

Dorset,  Brewster  &  Howell  and  McCutchen  &  Shu- 
mate, for  defendant. 
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Board  op  Education  of  Twigos  Co.  v.  McRee  et  al. 

There  was  no  abuse  of  discretion  in  denying  the  interlocutory  in- 
junction prayed  for.  Judgment  affirmed. 
December  28, 1891. 

Injunction.  Schools.  Before  Judge  Roberts.  Twiggs 
county.     At  chambers,  July  10,  1891. 

The  exception  is  to  the  denial  of  an  injunction  re- 
straining the  defendants  from  further  using  or  interfer- 
ing with  the  school-house  and  lot  known  as  Auburn  In- 
stitute, of  which  they  were  in  possession  and  to  which 
the  Board  of  Education  of  Twiggs  county,  plaintiflfe, 
claim  title  and  the  right  of  use  and  occupation.  The 
petition,  presented  on  June  20,  1891,  alleges  that  de- 
fendant McRee,  with  the  co-operation,  direction  and  ad- 
^dce  of  the  other  defendants,  took  possession  of  the 
school  building  on  or  about  January  5,  1891,  and  has 
since  kept  it  locked  when  not  in  actual  possession  ;  that 
many  years  before  the  organization  of  the  board  of 
education  in  1872,  the  property  was  dedicated  to  the 
public  use  and  used  as  a  common  school  for  the  Jefter- 
sonville  district ;  that  the  board  upon  its  organization 
adopted  the  militia  districts  of  the  county  as  the  sub- 
school  districts  ;  that  by  virtue  of  the  act  of  the  legisla- 
ture of  1872,  the  care,  custody  and  title  of  the  property 
was  vested  in  the  board,  which  took  possession  of  the 
property  and  used  it  for  public  school  purposes  until 
January,  1891,  when  the  defendants  unlawfully  took 
possession,  in  consequence  of  which  the  plaintiffs  have 
no  suitable  and  appropriate  place  in  that  sub-district  in 
which  to  maintain  the  public  school,  but  have  been 
forced  to  use  the  county  court-house  for  that  purpose, 
to  the  inconvenience  of  the  public  and  annoyance  of  the 
school ;  that  the  defendants  threaten  and  avow  their  in- 
tention of  continuing  the  use  of  the  school  building  to 
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the  exclusion  of  plaintiffs,  and  of  any  school-teacher  ap- 
pointed by  the  proper  authorities  to  teach  the  public 
school  in  that  sub-district ;  and  that  if  they  are  allowed 
to  continue  the  use  of  the  building,  it  will  put  plain- 
tiffs to  annoyance  and  inconvenience  in  maintaining  a 
public  school  for  that  sub-district,  "and  if  the  county 
authorities  should  object  or  refuse  to  allots  the  court- 
house used,  would  practically  break  up  and  discontinue 
the  public  school  in  said  sub-district,  and  hinder  and 
prevent  petitioners  in  the  discharge,  of  their  public  du- 
ties enjoined  upon  them  by  law." 

McRee  and  the  other  four  defendants  named  in  the 
petition,  and  two  others  who  claimed  to  be  members  of 
the  Board  of  Trustees  of  Auburn  Institute  and  asked 
to  be  made  parties  defendant,  answered  as  follows :  De- 
fendants and  those  under  whom  they  hold  have  been  in 
quiet,  peaceable,  uninterrupted,  notorious,  continuous 
and  adverse  possession  of  Auburn  Institute  for  more 
than  twenty  years,  and  during  that  time  they  have  pro- 
cured every  teacher,  placed  them  in  possession  of  the 
school  building,  expended  large  amounts  of  money  from 
their  individual  funds,  furnished  labor  and  material  in 
repairing  the  building,  exercised  openly  and  adversely 
every  act  indicating  ownership,  without  objection  by 
the  plaintiffs  or  any  one  else  until  January,  1891.  They 
deny  each  and  every  material  allegation  in  the  petition. 
McRee  was  by  them  elected  and  placed  in  possession  of 
the  building  in  January,  1889,  has  from  time  to  time 
been  re-elected  by  the  board  of  trustees,  and  has  held 
quiet,  peaceable,  notorious,  uninterrupted,  continuous 
and  adverse  possession  of  the  building  from  January, 
1888,  to  the  present,  his  right  to  do  so  never  having 
been  questioned  until  the  filing  of  the  petition  of  the 
Jeffersonville  Land  Company  et  al,  v.  J.  E.  McRee  et  al.y 
in  which  petition  the  present  plaintiffs  joined,  and  after 
hearing  which  the  injunction  prayed  for  was  refused  by 
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Judge  Miller  of  the  Macon  circuit.  Auburn  Institute 
was  never  dev<^;6d  or  dedioated  to  the  public  use ;  the 
county  board  of  education  never  tKjqiriTed  title  thereto, 
never  possessed  or  occupied  it  and  never  expended  any 
funds  in  repairs  and  maintenance,  or  did  any  other  act 
indicating  ownership.  For  more  than  twenty  years  no 
public  school  free  to  all  who  might  attend  within  the 
age  of  those  entitled  to  the  benefit  of  the  free  school 
fund,  has  ever  been  taught  in  Auburn  Institute  until 

1890,  when  a  four  months  public  or  free  school  was 
taught  by  defendant  McRee  in  connection  with  the  high 
school,  by  special  agreement  and  consent  of  the  trustees 
of  Auburn  Institute.  By  reason  of  the  failure  and  re- 
fusal of  the  plaintiffs  to  comply  with  their  contract  with 
him  and  pay  their  teacher  for  the  services  rendered, 
McRee  lost  his  time  and  money,  and  refused  to  make  a 
contract  to  teach  a  free  school  in  the  institute  during 

1891,  unless  the  plaintiflfe  would  guarantee  a  faithful 
performance  of  their  contract  and  pay  him  the  amount 
contracted  for,  which  they  refused  to  do.  For  many 
years  defendants  have  permitted  their  teachers  to  make 
supplementary  contracts  with  the  county  school  com- 
missioners so  as  to  avail  themselves  of  what  amount  the 
public  fund  might  pay,  which  amounts  when  paid  were 
prorated,  and  each  child  entitled  to  participate  in  the 
benefit  of  the  free  school  fund  was  credited  with  its  pro 
rata  share  on  its  general  tuition  bill.  For  more  than 
twenty  years  regular  rates  of  tuition  fixed  by  the  trus- 
tees of  the  institute  have  been  charged  to  all  sending 
children  thereto,  and  this  rule  has  not  been  deviated 
from  except  in  1890,  which  resulted  so  disastrously  to 
the  financial  condition  of  teacher  McRee.  This  method 
is  the  only  way  by  which  any  of  plaintiffs  or  any  patron 
has  ever  availed  himself  of  the  benefit  of  the  free  school 
fund  through  Auburn  Institute.  "While  these  defend- 
ants claim  the  right  to  entirely  exclude  plaintiffs,  they 
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are  perfectly  filing  for  their  teacher  to  teach  a  free 
school  in  connection  with  the  high  school  or  academic 
department  in  Auburn  Institute,  provided  plaintiffs  will 
make  a  fair  and  reasonable  contract  with  their  teacher 
and  properly  secure  him  and  guarantee  the  payment  of 
the  amount  contracted  for  and  when  due.  Defendants 
have  no  desire  to  obstruct  the  operation  of  the  public 
school  system,  but  to  the  contrary  have  a  lively  interest 
therein  and  are  well  wishers  to  the  success  thereof, 
and  outside  of  the  conscientious  discharge  of  their  duty 
as  trustees  of  Auburn  Institute,  stand  ready  and  willing, 
at  any  time  within  their  power,  to  do  anything  consist- 
ent that  will  contribute  to  the  upbuilding  and  successful 
operation  of  the  public  school  system."  Two  of  the 
plaintiffs,  McCoy  and  Hatcher,  before  their  election  as 
members  of  the  board  of  education,  were  duly  elected 
members  of  the  board  of  trustees  of  Auburn  Institute, 
and  have  never  resigned  as  such  ;  each  of  them  accepted 
the  trust  and  from  time  to  time  met  with  the  trustees  in 
the  election  of  teachers  and  the  transaction  of  other 
business  incumbent  on  them,  and  so  continued  until  a 
short  time  before  the  filing  of  the  first  petition  for  in- 
junction against  these  defendants  in  1891.  McCoy  and 
Hatcher  should  not  be  permitted  to  maintain  an  action 
which,  if  successful,  must  convict  them  of  having  wil- 
fully and  fraudulently  deceived  and  imposed  on  the 
public  for  the  years  during  which  they  were  acting  as 
trustees  ;  nor  should  they  be  permitted  to  question  the 
title  of  the  trustees  or  cast  a  cloud  thereon,  and  defend- 
ants pray  that  their  names  as  parties  plaintifiT  be  stricken. 
In  1891  a  petition  for  injunction  against  these  defend- 
ants was  filed  by  the  Jefifersonville  Land  Company,  in 
which  the  present  plaintiffs,  the  board  of  education, 
ioined,  and  in  which  the  plaintiflTs  claimed  title  to  the 
institute.  They  totally  failed  to  show  title  in  them- 
selves or  any  right  of  possession  or  occupancy,  and  after 
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the  hearing  before  Judge  Mili.br  he  refused  the  injunc- 
tion prayed  for.  This  is  virtually  the  same  case,  and 
plaintiffs  persist  in  these  annoying,  unjust  and  unrea- 
sonable litigations  simply  for  the  purpose  of  forcing  a 
compromise,  or  so  to  frighten  and  annoy  the  patrons  of 
the  institute  as  to  cause  them  to  withdraw  their  patron- 
age from  it,  thereby  breaking  it  down.  Plaintiflfe  are 
unable  to  respond  in  damages,  etc. 

At  the  hearing  the  affidavits  for  the  plaintiffs  tended 
to  show  the  following  facts :  Auburn  Institute  has  al- 
ways been  used  as  a  common-school  house  for  the  bene- 
fit of  the  general  public,  and  has  never  been  used  for 
private  gain,  either  by  the  Jeffersonville  Land  Company 
or  any  one  else.  In  1868  a  quorum  of  the  trustees  was 
in  charge  of  the  building  under  the  Jeffersonville  Land 
Company,  but  no  minutes  of  the  trustees  were  kept  after 
1857.  In  1868  the  person  who  taught  in  the  building 
received  the  entire  emoluments  of  the  school,  and  no  one 
claimed  or  asked  any  compensation  or  benefit  for  the  use 
of  the  building  by  him.  In  1869  Dupree,  one  of  the  old 
trustees,  died  leaving  less  than  a  quorum,  after  which 
the  school  was  operated  by  teachers  who  were  invited 
to  take  it  by  the  patrons,  which  condition  of  affairs  con- 
tinued until  1872.  Before  that  year,  when  the  building 
needed  repairs  they  were  made  by  general  contribution 
from  the  citizens  of  the  community,  sometimes  privately 
and  sometimes  by  means  of  festivals  and  entertainments 
got  up  by  the  young  people.  When  the  public  board 
of  education  for  the  county  was  organized  the  institute 
was  regarded  by  the  whole  community  as  public  prop- 
erty. That  board  took  charge  of  the  school  property . 
and  for  each  and  every  year  thereafter  until  1891  had 
the  public  free  school  term  taught  in  building  and  paid 
over  to  the  teachers  the  pro  rata  of  the  public  school 
fund  which  was  due  to  the  free  school  of  the  Jefferson- 
ville sub-district  in  which  the  institute  is  situated.  From 
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1868  to  1882  there  was  no  board  of  trustees  acting  by 
appointment  under  the  Jeffersonville  Land  Company  or 
otherwise,  nor  any  person  or  persons  who  claimed  or 
pretended  to  assume  any  right,  privile^  or  authority  to 
control,  manage  or  direct  the  operation  of  schools  in  the 
institute,  other  than  that  of  a  citizen  of  the  community 
or  patron  of  the  school ;  it  was  managed  by  the  patrons 
and  citizens  as  such,  and  the  teachers  were  employed  by 
them  as  such.     From  1872  to  1882,  the  teachers  were 
appointed  by  the  public  board  of  education  without  aid 
or  direction  from  any  one,  except  such  suggestions  as 
they  were  disposed  to  accept  from  the  patrons  of  the 
school.     After  Dupree  died  in  1869,  the  two  trustees 
who  survived  him,  Wimberly  and  Chapman,  ever  after- 
wards failed  and  refused  to  act  as  such,  leaving  the 
school-house  with  the  public^  who  took  charge  of  it  and 
controlled  its  management  as  above  stated.    The  school- 
house  was  taken  possession  of  in  1872  by  the  county 
board  of  education,  who  held  it,  contracting  with  teach- 
ers to  teach  the  school  from  time  to  time  as  became  nec- 
essary from  1872  until  1891,  when  the  school-house  was 
taken  possession  of  by  defendants  Carswell,  Chapman 
and  McNair,  who  in  a  pretended  capacity  placed  defend- 
ant McRee  as  teacher  in  possession  of  the  building,  pur- 
posely to  carry  on  a  private  school  to  the  exclusion  of 
the  public.     There  is  no  fit  or  suitable  place  or  building 
to  conduct  the  public  school  in  the  Jeftersonville  dis- 
trict, except  Auburn  Institute.     In  1882  a  meeting  of  a 
few  citizens  was  held  in  Jeftersonville,  when  five  persons 
were  selected  as  trustees  of  the  Jeffersonville  school. 
No  authority  was  given  them  to  add  any  more  to  their 
number  or  to  fill  vacancies,  and  no  vacancies  have  oc- 
curred, but  some  of  the  five  so  elected  do  not  concur  in 
the  course  the  others  have  pursued  in  reference  to  the 
school  during  1891.     The  trustees  so  elected  have  no 
title  whatever  to  the  property,  nor  did  any  of  the  citi- 
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zens  present  at  the  meeting  claim  any  private  property 
interest  in  the  building  or  grounds.  There  never  was  u 
time  but  in  which  the  building  has  been  used  to  main- 
tain a  school  for  the  benefit  of  the  general  public,  until 
January  5,  1891,  when  the  defendants  took  possession 
of  it  and  excluded  the  public  as  well  as  the  board  of 
education.  From  1851  to  1869  the  school  was  under 
the  management  of  a  board  of  trustees  appointed  by  the 
Jeifersonville  Land  Company  for  the  purpose  of  carry- 
ing out  the  object  for  which  the  institute  was  founded. 
Prior  to  1872  there  was  no  such  thing  known  as  a  board 
of  trustees  of  the  Auburn  Institute.  In  that  year  a  dis- 
pute arose  as  to  who  should  teach  school  in  the  building, 
and  a  few  citizens  met  at  the  court-house  and  elected 
the  five  trustees  aboye  mentioned,  each  of  whom  are 
still  in  life  and  holding  under  the  election.  The  meet- 
ing was  called  by  an  anonymous  notice  posted.  One 
citizen  seeking  to  cast  his  ballot  was  prevented  by  de- 
fendant Carswell,  on  the  ground  that  he  was  not  mar- 
ried. He  would  have  voted  against  Carswell.  Another 
citizen,  who  like  himself  had  no  children,  was  allowed 
to  vote  and  cast  his  ballot  for  Carswell.  During  the 
time  the  school  was  under  the  management  of  the  trus- 
tees appointed  by  the  Jeffersonville  Land  Company,  it 
was  not  maintained  as  a  private  enterprise  and  the  com- 
pany did  not  receive  or  ask  any  benefit  or  gain  from 
the  operation  of  the  school,  nor  did  it  contribute  any- 
thing for  repairs  or  keeping  the  building.  All  repairs 
were  made  as  already  stated,  and  the  emoluments  of  the 
school  all  went  to  the  teachers  for  their  services.  On 
March  31,  1886,  a  contract  was  executed  by  the  county 
school  commissioner  in  behalf  of  the  board,  and  by  one 
Napier,  teacher,  by  which  the  board  of  education  of  the 
county  promised  to  pay  to  Ifapier  out  of  the  public 
school  fund  for  teaching  a  public  school  for  white  chil- 
dren in  Jeffersonville  sub-district  for  three  months  of 
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1886,  f  75  per  month,  "  a  part  to  be  paid  as  herein  pro- 
vided and  the  remainder  by  his  patrons,"  this  contract 
to  be  of  full  force  whenever  Napier  should  exhibit  to 
the  county  school  commissioner  a  supplemental  contract. 
Another  contract  to  the  same  effect  between  the  same 
parties  and  for  the  year  1887,  was  executed  on  January 
31-,  1887.  On  January  20, 1890,  the  county  school  com- 
missioner and  defendant  McRee  made  the  same  contract 
for  1890,  except  that  it  contained  the  provisions  that 
McRee  agreed  to  teach  the  school  entirely  free  to  all 
children  entitled  to  benefit  of  the  public  school  fund, 
and  the  stipulated  salary  was  $90  per  month.  On  the 
trial  of  the  application  for  injunction  by  the  Jefferson- 
ville  Land  Company  et  al.  v.  McRee  et  ai,,  the  rights  of 
the  plaintiffs .  in  the  present  case  were  not  passed  on  ; 
Judge  Miller  distinctly  ruled  that  the  public  board  of 
education-  were  not  party  to  said  suit.  The  minutes  of 
the  public  baard  of  education  show  appointment  of  a 
teacher  for  Auburn  Institute  for  each  and  every  year 
from  1873  to  1890  inclusive,  and  the  payment  to  such 
teachers  a  pro  rata  of  the  public  school  fund  for  each  of 
those  years.  By  act  of  1837  the  Jeffersonville  Land 
Company  was  incorporated ;  the  act  being  introduced 
for  the  purpose  of  showing  the  object  of  incorporation 
was  to  build  a  town  and  erect  a  school. 

The  defendants  introduced  an  affidavit  showing  that 
in  1873  and  1874  the  deponent  patronized  Auburn  In- 
stitute as  a  private. or  high  school  and  paid  regular  rates 
of  tuition,  and  now  does  so;  and  that  he  has  known  it 
for  years,  and  if  it  has  ever  been  used  for  free  school 
purposes  entirely,  he  does  not  know  of  the  fact.  Also 
an  affidavit  stating  that  the  deponent  was  principal  of 
Auburn  Institute  for  the  years  1873  to  1878  inclusive, 
and  during  those  years  taught  the  school  as  a  private  or 
high  school;  that  he  was  never  elected  principal  of  the 
institute  by  the  public  board  of  education,  or  placed  in 
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possession  of  the  building  by  them;  that  in  the  manage- 
ment and  direction  of  the  institute  he  in  no  wise  held 
himself  amenable  to  said  board,  and  said  board  never 
during  those  years  attempted  to  exercise  any  manage- 
ment or  control  of  the»  school  or  school  building,  and 
never  claimed  to  deponent  to  have  any  right  to  do  so; 
and  that  no  public  or  free  school  was  taught  in  Auburn 
Institute  during  the  time  deponent  was  principal,  but  so 
as  to  avail  himself  of  what  amount  the  public  fund 
might  pay,  he  made  supplemental  contracts  with  the 
county  school  commissioner  and  gave  credit  to  each  pa- 
tron entitled,  on  his  general  tuition  bill,  for  his  pro  rata 
share  of  the  public  funds  paid  to  deponent  by  the  com- 
missioner. McRee  made  affidavit  that  in  January,  1889, 
he  was  placed  in  possession  of  the  institute  as  principal 
by  the  board  of  trustees,  composed  of  the  other  defend- 
ants and  those  who  subsequently  refused  to  act  as  trus- 
tees; that  he  has  been  in  quiet,  peaceable,  uninterrupted, 
notorious,  continuous  and  adverse  possession  of  the  in- 
stitute from  that  date  to  the  present,  the  present  plain- 
tiffs never  attempting  to  interfere  until  a  few  weeks  be- 
fore the  time  of  the  filing  of  the  petition  for  injunction 
by  the  Jefferson ville  Land  Company  et  cd.  v.  McRee  et  al.j 
in  which  the  public  board  of  education  joined;  that  Mc- 
Coy and  Hatcher  were  frequently  present  and  freely  took 
part  in  meetings  of  the  board  of  trustees;  that  deponent 
has  never  been  elected  or  appointed  by  the  public  board 
of  education,  but  as  principal  of  the  institute  he  has 
made  supplemental  contracts  with  the  county  school 
commissioner  so  as  to  avail  himself  of  what  amounts  the 
public  fund  might  pay,  and  such  contracts  were  made 
only  by  the  advice  and  permission  of  the  trustees;  that 
since  the  service  of  this  suit  one  of  the  board  of  educa- 
tion whose  name  appears  as  one  of  the  plaintiffs,  told 
deponent  that  he  was  present  at  the  last  meeting  of  the 
board,  and  that  the  action  against  defendants  was  not 
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ordered  or  authorized  by  the  board  of  education ;  and 
that  when  deponent  asked  him  for  an  affidavit  stating 
those  facts,  he  declined  to  give  it  for  the  reason  that  he 
did  not  want  to  have  anything  to  do  with  it. 

L.  D.  MooRB,  for  plaintiffs,  cited  Code,  §1258;  Acts 
1887,  pp.  71,  72,  73,  79;  12  Ga.  239;  45  Ga.  342;  68 
Ga.  457;  High  Inj.  3d  ed.  §§320,  328,  1269,  1308-9;  73 
Penn.  St.  39,  s.  c.  13  Am.  Rep.  726;  35  0.  St.  143 
6  Paige,  83,  262. 

No  appearance  for  defendants. 


WlTTEMAN  V,  LUDDEN   &   BaTES    SOUTHERN   MuSIC  HoUSE. 

1.  Hince  the  passage  of  the  act  of  November,  1889,  there  is  no  au- 
thority of  law  which  justifies  the  clerk  of  the  superior  court,  at 
the  instance  of  the  plaintiff  in  error,  in  sending  to  this  court  a 
complete  transcript  of  the  record  below,  his  authority  being 
limited  to  such  parts  of  the  record  as  are  specified  in  the  bill  of 
exceptions. 

2.  This  being  the  first  grant  of  a  new  trial,  and  one  of  the  grounds  of 
the  motion  being  that  the  verdict  was  contrary  to  law,  and  it  not 
legally  appearing  what  the  verdict  was,  the  judgment  granting  a 
new  trial  is  Affirmed, 
Jaonary  11, 1892. 

Practice  in  the  Supreme  Court, 

The  action  of  Witteman  was  on  a  contract  and  an  ac- 
count. In  neither  the  bill  of  exceptions  nor  the  tran- 
script of  the  portions  of  the  record  therein  specified  and 
sent  with  it  to  this  court,  does  it  appear  what  the  verdict 
was;  but  it  appears  that  the  defendant  moved  for  a  new 
trial  because  the  verdict  was  contrary  to  law  and  evi- 
dence, and  because  the  court  overruled  a  motion  by  the 
defendant  for  a  nonsuit,  and  that  a  new  trial  was  granted, 
to  which  the  plaintiff  excepted.  During  the  present 
term  and  before  the  call  of  the  case  for  argument,  the 
clerk,  at  the  instance  of  counsel  for  plaintiff,  sent  up  a 
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complete  transcript  of  the  whole  record,  which  contains 
the  verdict. 

Garrard  &  Mbldrim,  for  plaintift*. 

Jackson  &  Whatley  and  A.  C.  Wrioht,  contra. 


The   Georgia   State  Building  and   Loan  Association 
V.  Owens,  executor. 

1.  The  city  court  of  Savannah  has  jurisdiction  to  try  and  determine 
by  a  jury  therein  an  issue  raised  upon  a  distress  warrant,  though 
the  rent  claimed  exceeds  one  hundred  dollars  besides  interest. 
Code,  §84888,  4904. 

2.  A  plea  by  the  tenant  that  the  city  court  ''  ought  not  to  have  and 
maintain  jurisdiction  in  said  cause  because  the  writ  is  not  return- 
able by  law  to  this  court,  and  this  he  is  ready  to  verify,"  does  not 
raise  the  question  whether  in  the  city  of  Savannah  a  distress 
warrant  for  more  than  one  hundred  dollars  can  be  issued  by,  or 
upon  an  affidavit  sworn  to  before,  a  justice  of  the  peace.  The 
mode  of  raising  such  question  would  be  by  motion  to  dismiss  the 
levy  or  to  quash  the  warrant.  Judgment  affirmed. 
January  11, 1892. 

Distress  warrant.  Jurisdiction.  Practice.  Before 
Judge  Harden.  City  court  of  Savannah.  February 
term,  1891. 

George  W.  Owens  as  the  agent  of  George  S.  Owens, 
executor,  made  affidavit  before  a  justice  of  the  peace  of 
Chatham  county,  that  the  building  and  loan  association 
was  indebted  to  the  executor  1^262.50  for  rent  due  and 
to  become  due  for  a  certain  office,  that  said  tenant  was 
seeking  to  remove  its  goods  from  the  premises,  and  that 
the  rent  "  is  now  due  and  unpaid."  Upon  this  affidavit 
the  magistrate  issued  a  distress  warrant  returnable  to 
the  city  court  of  Savannah.  The  distress  warrant  having 
been  levied  upon  property  of  the  defendant,  it  inter- 
posed, by  its  vice-president,  an  affidavit  that  the  sum 
distrained  for  was  not  due  at  the  time  of  issuing  the 
warrant.  At  the  term  of  the  court  to  which  the  warrant 
was  made  returnable,  the  defendant  interposed  a  plea  to 
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the  jurisdiction  of  the  court,  upon  the  ground  that  the 
writ  was  not  returnable  by  law  to  that  court.  This  plea 
was  overruled,  the  court  ruling  that  the  distress  warrant 
and  issue  made  by  the  counter-affidavit  were  properly 
returned  to  the  city  court  for  trial.  To  this  decision  the 
defendant  excepted,  alleging  that  the  court  erred  in 
taking  cognizance  of  the  cause,  the  proceedings  being 
irregular  and  contrary  to  law  as  shown  by  the  record  in 
said  case;  that  the  city  court  had  no  jurisdiction  over 
the  cause  under  a  distress  warrant  issued  by  a  justice  of 
the  peace  in  said  city  for  a  sum  exceeding  $100;  that 
the  affidavit  for  distress  warrant  was  not  made  before 
an  officer  authorized  to  issue  a  warrant  returnable  to  the 
court ;  and  that  the  court  erred  in  overruling  the  plea. 

G.  B.  Whatley,  for  plaintiff  in  error. 
Charlton  &  Mackall,  by  Garrard  &  Meldrih,  and 
G.  W.  Owens,  contra. 


Nelson  v.  The  Central  Railroad  and  Bankinq  Co. 

No  negligence  on  the  part  of  the  company  being  all^^  in  the  dec- 
laration except  that  "  the  engine,  by  reason  of  the  careleesnesa 
and  ne^^igence  of  the  defendant,  struck  against  the  freight-car 
with  violence  so  great,  onneceesary  and  unusual  as  to  cause  the 
draw-bar  to  hurl  the  coupling-pin  from  its  place,  caucdng  it  to 
strike  against  the  left  side  of  the  head  of  your  petitioner,"  and  the 
evidence  of  the  plaintiff  himself  showing  that  there  was  no  negli- 
gence in  handling  the  engine,  and  that  the  real  cause  of  the  injury 
was  that  the  brake  was  not  in  a  proper  condition  for  safe  use,  and 
that  the  plaintiff  knew  of  the  defect  when  he  exposed  himself  to 
the  danger,  the  court  did  not  err  in  granting  a  nonsuit. 
Janvary  11, 1802.  Jvudgmfni  affirmed. 

Negligence.  Railroads.  Nonsuit.  Before  Judge 
Harden.    City  court  of  Savannah.    May  term,  1891. 

Nelson  sued  the  railroad  company  for  damages,  alleg- 
ing that  on  the  26th  of  January,  1891,  without  fault  on 
his  part,  and  while  in  the  performance  of  his  duty  as 
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switchman  on  defendant's  engine,  and  while  standing  on 
the  foot-board  of  the  engine  holding  in  his  left  hand  the 
draw-bar  for  the  purpose  of  causing  it  to  enter  the 
bumper  of  the  freight-car  which  he  was  seeking  to 
couple,  and  while  leaning  forward  for  the  purpose  of 
reaching  the  coupling-pin  that  was  resting  in  the  bumper, 
the  engine,  by  reason  of  the  caa^elessness  and  negligence 
of  the  defendant,  struck  against  the  freight-car  with 
violence  so  great,  unnecessary  and  unusual  as  to  cause 
the  draw-bar  to  hurl  the  coupling-pin  from  its  place^ 
causing  it  to  strike  the  left  side  of  his  head,  throwin;? 
him  to  the  ground  and  injuring  him.  Upon  the  conclu- 
sion of  the  testimony  on  his  behalf,  the  defendant  moved 
for  a  nonsuit  on  the  ground  that  the  evidence  showed 
no  negligence  on  its  part  and  did  show  negligence  on 
his  part.  The  motion  was  sustained,  and  the  plaintiflF 
excepted.     The  testimony  was,  in  brief,  as  follows : 

Nelson,  plaintiff:  On  the-  26th  of  January,  1891,  I 
was  working  for  the  defendant  as  foUow-switchman ; 
was  making  a  coupling  to  its  cars  when  I  was  hurt. 
When  we  went  to  make  the  coupling  I  got  upon  the 
foot-board  of  the  engine  ;  that  was  my  proper  place  at 
that  time ;  I  was  there  in  the  discharge  of  my  duty.  My 
leader  was  down  about  two  or  three  cars,  making  an- 
other coupling.  As  I  got  upon  the  foot-board  and  had 
the  draw-bar  in  my  hand,  the  engine  came  up  with  a 
slurge,  and  the  draw-head  struck  the  pin,  and  it  flew  up 
and  hit  me  side  the  head.  The  engine  struck  hard,  with 
more  than  usual  shock.  If  it  had  come  with  its  usual 
force,  I  would  not  have  been  hurt.  The  coupling-pin 
is  of  wrought  iron,  and  is  heavy.  After  it  hit  me  I  fell 
out  on  the  ground.  It  had  been  put  on  position  to  make 
the  coupling;  I  did  not  have  to  pull  it  out.  After  I  got 
on  the  engine  after  I  was  hurt,  I  asked  the  engineer  if 
she  was  working  brakes;  and  he  said  she  was  not,  that 
one  of  the  rods  had  dropped  down  and  one  of  the  shoes 
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come  down,  and  therefore  he  was  not  able  to  control  his 
engine. 

Cross-examination :  I  had  been  working  for  the  de- 
fendant about  three  months ;  was  working  as  a  switch- 
man for  about  a  month  or  twenty-eight  days  before  I 
was  hurt ;  had  been  working  around  that  same  engine 
since  seven  o'clock  in  the  morning.  When  the  brakes 
were  oft'  the  engine,  the  only  way  they  could  stop  it 
quickly  washy  reversing.  About  ten  or  fifteen  minutes 
before  this  accident  occurred,  I  helped  the  engineer  to 
put  the  brake-bar  upon  the  tender.  The  engine  was 
moving  forward  when  I  attempted  to  make  the  coupling. 
I  guess  we  were  about  twenty  feet  from  the  car  when 
the  engine  started  to  make  the  coupling.  When  it  first 
started  it  went  slowly,  and  got  quicker  just  after  the 
start  as  it  moved  up.  I  gave  the  signals  for  the  first 
cars.  When  I  gave  him  the  signal  to  stop  I  was  about 
ten  to  fifteen  feet  from  the  car.  I  suppose  he  did  the 
best  he  could.  I  don't  know  whether  I  made  any  coup- 
ling between  the  time  the  brake-rod  broke  and  the  time 
I  attempted  to  make  this  coupling.  Ordinarily,  in 
making  a  coupling  the  engineer  would  apply  the  brake 
to  stop.  When  the  brakes  are  in  order  he  would  stop 
right  off  quickly.  I  don't  know  whether  he  could  stop 
in  ten  feet;  I  don't  know  exactly.  When  they  apply 
the  brakes  she  stops  almost  instantly.  The  draw-bar 
was  about  one  and  a  half  or  two  feet  long.  You  can 
always  stop  the  engine  by  reversing  the  lever. 

Redirect :  When  the  rod  broke  I  did  not  know  that 
it  was  not  possible  to  use  the  brakes.  I  knew  the  rod 
was  broken,  but  I  did  not  know  what  main  part  was 
broken  about  the  engine.  I  think  that  it  was  a  rod  we 
picked  up.  There  was  a  rod  and  there  was  a  shoe  at- 
tached to  it;  we  put  it  up  between  the  engine  and 
tender. 

Recross :    The  brakes  hadn't  been  fixed  between  the 
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time  the  brake  was  broke  and  the  time  I  was  hurt. 
When  the  shoe  presses  against  the  wheel  it  stops  the  en- 
gine. The  steam  makes  the  brake  press  against  the 
wheel  and  stop  the  engine.  This  part  that  I  saw  was 
the  part  that  presses  against  the  wheel.  I  knew  these 
pieces  were  broken ;  I  helped  pick  them  up  oft*  the  ground 
right  under  the  driving-wheels.  Shutting  oft  the  steam, 
in  connection  with  the  brake-shoes,  is  the  only  thing  I 
know  which  stops  the  engine.  The  shoe  is  to  press  against 
the  wheel.  I  knew  the  engine  had  brakes ;  I  didn't 
know  they  wouldn't  work.  I  knew  the  shoe  pressed 
against  the  wheel  to  stop  it.  I  guess  he  tried  to  stop 
the  engine  by  reversing  it  when  I  gave  him  the  signal 
to  stop.     I  gave  it,  as  I  thought,  in  ample  time. 

Other  testimony  tended  to  «how  that  an  engine  cannot 
be  controlled  so  well  without  the  brakes ;  that  the  brake 
was  taken  off  the  engine  nearly  an  hour  before  the  acci- 
dent, and  the  plaintiff  was  standing  there  while  it  was 
being  taken  down ;  that  after  it  was  taken  off  they  did 
not  attempt  to  fix  it ;  and  that  the  engineer  knew  it  was 
out  of  order  and  went  on  and  ran  the  engine  without  it. 

Garrard  &  Meldrim,  for  plaintiff*,  cited  89  N.  Y.  375 ; 
49  N.  Y.  635 ;  139  if.  Y.  49 ;  98  N.  Y.  280 ;  100  N.  Y. 
462 ;  46  Hun.  557 ;  47  Hun,  278 ;  106  Mass.  282 ;  102 
Mass.  572 ;  113  Mass.  396 ;  7  West.  44;  17  Wall.  554 ;  7 
H.  &  M.  937 ;  50  Ga.  465 ;  68  Ga.  699 ;  70  Ga.  566  ;  74 
G^.  64. 

Lawton  &  Cunningham,  for  defendant,  cited  68  Ga. 
699;  69  Ga.  159;  70  Ga.  566;  72  Ga.  202;  74  Ga.  59; 
78  Ga.  260 ;  83  Ga.  343 ;  85  Ga.  592. 


TuTEN  V.  The  Central  Railroad  &  Banking  Company. 

Where  two  employees  of  a  railway  company  have  worked  together 
a  day  and  a  half,  one  throwing  timber  through  a  window  and  the 
other  receiving  it  on  the  outside  and  bearing  it  off;  and  where 
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the  one  on  the  inside  suddenly  and  without  notice  changes  from 
a  system  of  timing  his  throws  through  the  window  which  was 
safe  to  his  fellow-lahorer  on  the  outside  to  a  system  which  was 
dangerous  to  the  latter,  and  in  consequence  the  latter  was  stricken 
with  a  piece  of  timber  and  injured,  the  case  is  one  for  reference 
to  a  jury  on  the  question  of  negligence  and  contributory  negli- 
gence, and  the  court  erred  in  ordering  a  nonsuit. 
January  11, 18W.  Judgment  revened. 

Master  and  servant.  Railroads.  Negligence.  Non- 
Buit.  Before  Judge  Harden.  City  court  of  Savannah. 
May  term,  1891. 

This  was  a  suit  by  Tuten  for  personal  injuries.  At 
the  close  of  his  evidence  a  nonsuit  was  granted,  and  he 
excepted.  He  was  the  only  witness.  His  testimony  was 
as  follows:  He  was  hired  by  and  was  working  for  defend- 
ant at  its  car  shops,  clearing  up  a  scrap-room  or  helping 
to  do  it.  It  is  a  place  where  they  keep  the  scrap  lumber 
and  small  pieces  ripped  off  of  plank.  He  was  hired  as 
a  laborer  to  do  anything  he  was  called  to  do,  and  was 
ordered  by  the  foreman  of  the  mill  to  assist  another 
employee  of  defendant  in  clearing  up  this  room,  and 
had  worked  at  it  a  day  and  a  half  when  he  got  hurt. 
He  carried  stuff  away  when  the  other  man  threw  it  out 
of  the  window.  The  other  was  inside  the  room  pitch- 
ing it  out  through  the  window,  and  plaintiff  was  to 
take  it  away  from  where  the  other  threw  it  out  to  an 
engine  where  it  was  burnt  up.  He  would  take  what  he 
could  pick  up,  carry  it,  and  come  back  and  get  more. 
He  had  to  stoop  down,  of  course,  to  get  them.  While 
he  would  be  there  picking  up  a  turn,  the  man  inside 
the  room  would  lean  them  up  on  end  in  the  window 
with  the  other  end  inside,  and  while  plaintiff  was  away, 
would  pitch  them  out.  This  had  gone  on  for  a  day  and 
a  half.  The  morning  he  was  hurt  he  had  carried  stuff 
away,  and  when  he  went  back  from  dinner  had  made 
one  trip  and  gone  for  a  second,  and  it  was  on  the  second 
he  was  hurt.     The  foreman  ordered  him  to  hurry  up 
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the  job  at  that  time.  Plaintiff  went  there  and  picked 
the  stuff  up.  He  would  always  look  up  at  the  window 
to  see  if  anything  was  coming,  did  not  see  anything 
and  went  to  work  picking  up.  He  saw  the  man  on  the 
inside  piling  the  stuff  in  the  window,  as  above  stated, 
which  signified  to  him  that  the  man  was  preparing  to 
work  while  he  (plaintift)  was  gone ;  this  was  the  way 
the  thing  was  done.  He  proceeded  to  pick  up  the  stutt 
when  a  piece  was  shot  out  of  the  window  and  broke  the 
upper  bone  of  his  left  eye.  When  he  went  up  there  to 
get  the  stuff  to  take  it  away,  he  would  look  to  see  what 
the  man  was  doing  inside,  and  without  saying  anything 
at  all  would  just  look,  and  supposed  that  the  man 
looked  too ;  plaintiff  looked  to  see  what  the  man  was 
doing,  and  at  this  time  he  was  piling  it  up  in  the  win- 
dow, one  end  in  the  window  and  the  other  end  down  in 
the  room.  Plaintiff  stooped  down  and  picked  up  sev- 
eral pieces,  and  was  in  the  act  of  picking  up  another 
when  the  man  shot  out  the  "first"  piece.  There  was 
some  stuff*  on  the  floor  where  plaintiff  was  picking  it 
up  that  the  man  had  shot  out  while  plaintiff  waCs  gone, 
and  plaintiff  came  back  and  was  making  up  what  he 
could  carry  off  again,  and  was  hurt  as  above  stated,  the 
piece  which  struck  him  being  the  first  piece  the  man 
had  pitched  out  after  plaintiff  came  back.  He  had 
never  pitched  out  any  while  plaintiff  was  working  be- 
fore that.  Plaintiff  picked  up  this  lot  in  the  way  he 
had  picked  up  the  other  lots;  the  man  had  piled  up 
stuff  in  the  window  that  way  before,  and  after  piling  it 
up  would  just  pitch  it  out  of  the  windo.w  when  plain- 
tuff  was  not  there.  The  window  was  where  he  could 
see  plaintiff.  Sometimes  the  man  would  go  .to  the  win- 
dow and  look  out,  and  sometimes  would  stand  back  in- 
side and  look  out;  if  he  would  go  to  the  window  he 
could  see  plaintiff  outside.  The  floor  plaintiff'  was  on 
was  higher  than  that  the  man  was  on,  but  the  window- 
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sill  of  the  room  was  on  a  level  with  plaintiflP",  end  when 
the  man  got  this  lumber  on  a  level  he  could  shove  it 
over  in  the  direction  plaintiff  was,  which  brought  che 
lumber  on  a  Hne  with  plaintiff's  eye  when  plaintiff 
stooped  down.  Plaintiff  was  twelve  or  fifteen  feet  from 
the  window,  and  the  man  had  to  pitch  the  stuff  across 
this  intervening  space;  he  could  lean  it  on  the  window- 
sill  and  shove  and  pitch  it  enough  to  clear  the  interven- 
ing space,  and  when  -he  was  doing  that  plaintiff  was 
opposite  to  where  he  was.  There  was  nothing  to  pre- 
vent his  seeing  plaintiff  if  he  had  looked.  The  window 
was  about  three  feet  square,  and  plaintiff  did  not  think 
that  when  a  small  man  was  standing  up  his  head 
would  be  above  the  window.  The  man  was  not  quite 
as  tall  as  plaintiff,  who  could  see  out  of  the  window 
and  had  done  it  several  times.  He  could  not  stand  in 
any  part  of  the  room  and  see  out  of  the  window  where 
he  was  standing,  but  "you  could  do  this  when  you  got 
opposite  the  window."  It  requires  a  man  to  go  about 
the  room  to  get  the  pieces,  but  if  he  piled  it  upon  the 
window  there  was  no  necessity  of  his  going  around. 
Plaintiff  came  there  and  looked  at  the  window,  saw  the 
man  inside  and  placing  the  stuff  in  the  window,  and 
then  went  to  work  to  pick  up  the  stuft  as  he  had  been 
doing,  and  picked  up  five  or  six  pieces  when  the  man 
shot  one  out  of  the  window  which  struck  him.  There 
was  a  house  on  the  platform  on  which  plaintiff  was 
standing.  Plaintiff  was  not  behind  it;  was  behind  it 
when  he  got  his  turn  and  started  off.  He  had  to  come 
from  behind  this  shed  to  pick  up  this  stuff,  and  until 
he  did  come  from  behind  it,  was  not  visible  to  any  one 
inside. 

Wm.  R.  Lbakbn  and  R.  R.  Richards,  for  plaintiff 
Lawton  &  Cunningham,  for  defendant. 
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88    2321 
•119  2481  BrTTTAIN   V.    QrIGGS    €t   <d. 

1.  Under  the  act  of  November,  1889,  providing  for  bringing  cases  to 
this  court,  where  the  bill  of  exceptions,  based  on  a  refusal  of  the 
court  to  grant  a  new  trial,  specifies  as  a  part  of  the  record  mate- 
rial to  an  understanding  of  the  errors  complained  of  "  a  statement 
of  the  oral  evidence"  of  certain  named  witnesses,  this  specification 
will  be  construed  as  referring  to  the  evidence  of  these  witnesses 
as  contained  in  a  regular  brief  of  evidence  although  the  brief  be 
not  expressly  mentioned,  the  judge's  certificate  to  the  bill  of  ex- 
ceptions being  in  the  prescribed  form. 

2.  The  bill  of  exceptions  declaring  that  the  motion  for  a  new  trial 
was  overruled,  and  by  fair  implication  disclosing  that  certain 
specific  grounds  set  forth  in  the  bill  of  exceptions  were  contained 
in  the  motion,  neither  the  motion  itself  nor  the  order  overruling 
it  is  indispensable  to  a  hearing  in  the  Supreme  Court;  and  the 
judge  having,  in  effect,  certified  that  they  are  not  necessary  to  a 
clear  understanding  of  the  errors  complained  of,  his  certificate  to 
the  bill  of  exceptions  being  in  the  prescribed  statutory  form,  and 
neither  of  these  documents  being  specified  as  parts  of  the  record 
to  be  sent  up,  the  writ  of  error  will  not  be  dismissed. 

3.  Where,  in  resistance  to  a  distress  warrant  sued  out  for  the  rent  of 
a  hotel,  the  tenant  recoups  his  damages  resulting  from  failure  of 
the  landlord  to  furnish  the  hotel  according  to  contract  within  the 
time  agreed  upon,  and  it  appears  from  the  evidence  that  the  delay 
to  completely  furnish  was  at  least  twenty  days,  and  probably  one 
month  and  a  half,  and  that  the  tenant  has  sustained  actual  dam- 
age therefrom,  the  amount  of  which  is  ascertainable  from  the  evi- 
dence with  reasonable  approximation,  a  verdict  in  favor  of  the 
landlord  for  the  whole  amount  of  the  rent  claimed  is  contrary  to 
law  and  without  evidence  to  support  it.  Judgment  reversed, 
Deoember  S8,  ISOl. 

Practice  in  Supreme  Court.  Distress  warrant.  Re- 
coupment. Damages.  Verdict.  Before  Judge  Well- 
born.    Habersham  superior  court.     March  term,  1891. 

The  plaintiffs  obtained  a  distress  warrant  for  1^350 
rent  against  the  defendant.  In  his  counter-affidavit  he 
claimed  that  he  did  not  owe  the  sum  distrained  for;  and, 
by  way  of  recoupment,  that  plaintiffs  contracted  to  fur- 
nish the  hotel  (the  house  rented)  complete  by  June  1, 
1890,  and  "recommended"  to  him  that  when  furnished  it 
would  accommodate  at  least  one  hundred  boarders ;  that 
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they  did  not  put  any  furniture  in  until  about  the  15th 
of  July,  1890 ;  that  if  furnished  complete  the  hotel 
would  accommodate  one  hundred  boarders,  but  with  the 
furniture  which  was  put  in  not  more  than  eighty,  all  of 
which  had  damaged  him  $500 ;  that  he  had  bought  office, 
dining-room  and  kitchen  furniture,  made  repairs,  etc., 
all  of  which  plaintiffs  had  agreed  to  do  and  furnish, 
but  would  not  until  he  was  compelled  to  in  order  to  use 
the  hotel,  which  cost  and  thereby  damaged  him  $100 ; 
that  plaintiffs  guaranteed  the  hotel  to  be  self-supporting 
during  the  whole  year,  and  that  it  would  be  crowded 
with  boarders  from  the  first  of  June  to  the  last  of  Sep- 
tember, and  that  he  rented  the  hotel  on  these  represen- 
tations and  this  guarantee,  believing  them  to  be  true, 
but  during  the  twelve  months  he  ran  the  hotel  there 
were  only  three  months  that  it  paid  expenses,  and  for 
the  remaining  nine  months  there  was  a  deficit  of  $368 ; 
and  that  all  of  the  amounts  above  mentioned,  making 
$968,  he  pleaded  as  recoupment. 

The  plaintiffs  obtained  a  verdict  for  the  amount  sued 
for,  with  costs.     The  motion  for  new  trial  and  judgment 
overruling  it  arc  not  specified  in  the  bill  of  exceptions 
as  portions  of  the  record  material  to  be  transmitted  to 
this  court,  though  there  is  in  the  record  transmitted  what 
purports  to  be  a  transcript  of  a  motion  for  new  trial  and 
the  order  overruling  it,  and  there  are  in  the  bill  of  ex- 
ceptions assignments  of  error  based  apparently  upon 
that  judgment.     These   assignments  are,  that  the  court 
erred  in  certain  stated  instructions  to  the  jury,  and  in 
refusing  a  new  trial  upon  the  ground  that  the  verdict 
was  contrary  to  the  evidence  and  was  without  evidence 
to  support  it.     By  the  contract  mentioned  the  plaintiffs 
rented  to  the  defendant  the  hotel  for  the  term  of  three 
years  from  December  1, 1889,  provided  defendant  should 
promptly  pay  them  the  amount  of  the  rent  as  it  became 
due,  defendant  to  have  the  use  and  full  control  of  all 
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the  furniture  and  fixtures  in  and  belonging  to  the  hotel. 
"The  said  Martha  A.  Houston  and  Mary  P.  Griggs  to 
furnish  the  new  addition  to  said  hotel,  complete  by  the 
first  day  of  June  next,  1890,  and  to  add  such  furniture 
in  the  old  part  of  said  hotel  so  as  to  make  the  same  com- 
plete, except  bed  and  table  linen.  No  bed  covering  to 
be  furnished  by  the  said  Mary  P.  Griggs  and  Martha 
A.  Houston,  except  what  is  now  in  said  hotel." 

Counsel  cited  Code,  §§2943,  2946,  2947 ;  68  Ga.  190; 
71  Ga.  506,  618,587;  70  Ga.  263,  368;  61  (?a.  132, 
297,299. 

J.  J.  BowDEN  and  West  &  Edwards,  for  plaintiff  in 
error. 

C.  H.  Sutton  and  W.  T.  Crane,  contra. 


Crawford  v.  Crawford. 

Under  the  statute  (Code,  J1445)  declaring  that  if  the  owner  of  an  en- 
closure not  protected  by  a  lawful  fence  shall  kill  or  injure  any  ani- 
mal breaking  in  he  is  liable  in  three  times  the  damage,  a  person 
is  to  be  deemed  the  owner  whose  farm  is  enclosed  together  with 
an  adjoining  farm  by  a  fence  common  to  both  and  who  uses  a 
bam  situated  within  the  endosure  on  the  adjoining  farm  for  the 
storage  of  hay ;  and  he  is  liable,  under  this  statute,  for  killing  cat- 
tle within  the  enclosure  upon  the  adjoining  farm,  the  killing  be- 
ing provoked  by  trespass  of  the  cattle  upon  hay  stored  in  the 
bam.  Judgment  affirmed, 

December  28, 1891. 

Damages.  Live  stock.  Before  Judge  Attaway. 
City  court  of  Cartersville.     December  term,  1890. 

Dave  Crawford  sued  B.  0.  Crawford  for  triple  dam- 
ages, because  of  the  killing  of  cattle  by  the  defendant  in 
defendant's  field  not  enclosed  by  a  lawful  fence.  There 
was  a  verdict  for  plaintiff  for  $105  ;  and  defendant's  mo- 
tion for  new  trial  having  been  overruled,  he  excepted. 
The  motion  complains  that  the  verdict  was  contrary  to 
evidence,  etc.,  and  that  the  court  erred  in  refusing  to 
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charge:  "If  the  jury  find  from  the  evidence  that  defend- 
ant killed  the  plaintiffs  cows  on  the  lands  of  James  B. 
Crawford  and  not  on  the  lands  of  defendant  himself,  and 
that  defendant  on  the  morning  defendant  killed  the 
cows  found  them  at  the  barn  of  J.  B.  Crawford,  and 
that  they  ran  into  some  woods  near  the  barn  on  the 
lands  of  J.  B.  Crawford,  and  that  defendant  killed  them 
there,  then  plaintiff  could  not  recover  triple  damages  of 
defendant."  Also,  that  the  court  erred  in  charging  that 
"  if  the  defendant  killed  the  cows  for  the  reason  that 
they  had  been  in  his  field  around  which  there  was  no 
lawful  fence,  then  he  would  be  liable  for  triple  damages 
whether  they  were  killed  on  his  own  land  or  not."  .-'  ' 

There  was  conflict  in  the  evidence  as  to  the  ownership 
of  the  cJfiitle  and  as  to  their  value,  the  estimates  of  value 
ranging  rKa^n  $15  to  $55.  There  was  testimony  for  de- 
fendant thatne  was  told  by  one  Ryals,  who  defendant 
claims  was  the  real  owner,  to  shoot  the  cattle  if  they  got 
into  defendant's  field  again,  they  having  been  in  the 
field  before  the  day  upon  which  they  were  killed.  The 
evidence  showed  that  the  land  of  the  defendant  and 
J.  B.  Crawford  was  enclosed  by  the  same  outside  fence; 
that  there  was  a  barn  on  J.  B.  Crawford's  land  in  which 
defendant  had* hay  stored;  that  the  fence  was  J.  B. 
Crawford's  and  not  a  lawful  fence;  and  that  the  cattle 
were  shot  at  the  barn  where  they  were  destroying  the 
hay.  Defendaht  testified,  among  other  things,  that  they 
were  not  on  his  land  and  had  not  been  on  that  occasion, 
and  there  was  no  evidence  to  the  contrary. 

J.  M.  ITeel  and  M.  R.  Stansbll,  for  plaintiff  in  error, 
cited  57  6?a.  253;  72  Ga.  S15. 
No  appearance  contra. 
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1 88  238i  Lba  V.  Harris. 

92    864 
88    236 

^  .£^\  Construing  the  declaration  in  this  case  in  the  light  of  section  2954  of 

1!2_J^I  the  code,  the  action  waa  not  for  a  breach  of  contract,  but  for  a 

tort,  such  tort  being  a  violation  of  a  specific  duty  flowing  from  re- 
lations between  the  parties  created  by  contract.    Hence,  though 
the  recovery  waa  less  than  fifty  dollars,  the  plaintiff  waa  entitled 
to  full  costs,  and  section  3678  of  the  code  does  not  apply. 
December  28, 1801.  Judgment  affirmed. 

Actions.     Torts.     Contracts.     Costs.     Before  Judge 
MiLNER.     Gordon  superior  court.    February  term,  1891. 

Harris  sued  Lea  for  damages.  The  declaration  alleged 
that  Lea,  in  January,  1887,  sold  to  Harris  all  timber  of 
a  certain  description  on  certain  lands,  for  which  Harris 
was  to  and  for  which  he  did  pay  Lea  $10 ;  that  Harris 
was  to  have  until  December  1,  1887,  to  cut,  haul  and  re- 
move the  timber  from  the  land,  and  in  compliance  with 
the  contract  did  cut  and  remove  part  of  it,  and  was  in 
good  faith  carrying  out  the  contract  when  Lea  in  June, 
1889  (1887),  before  the  time  had  expired  which  Harris 
was  to  have  to  cut  and  remove  the  timber,  compelled 
Harris  to  stop  cutting  it  and  to  give  up  the  contract,  by 
telling  him  he  would  have  him  arrested  if  he  continued 
to  carry  out  the  contract,  and  refused  to  allow  Harris  to 
execute  the  contract,  to  the  damage  of  Harris  $125. 
The  action  was  brought  in  the  superior  court,  and  a 
verdict  was  rendered  for  plaintiff  for  $15.  The  defend- 
ant moved  the  court  to  tax  the  costs  as  at  hot  more  than 
would  have  accrued  if  the  suit  had  been  brought  in  a 
justice's  court.  This  motion  the  court  overruled,  and 
directed  the  clerk  to  tax  full  costs  in  the  case,  which 
was  accordingly  done;  to  which  ruling  the  defendant 
excepted.  The  bill  of  costs  amounted  to  $1 8.65,  which 
included  $4.50  witness  fees  and  $2.00  commissioner's 
fees,  the  remainder  being  fees  of  the  clerk  and  sheriff. 
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R.  J.  A  J.  McCamy  and  W.  J.  Cantrell  4  Son,  foi 
plaintiff  in  error,  cited  84  Ga.  137. 
0.  N.  Starr,  by  E.  J.  Kiker,  contra. 


I  188    287 

i  Vornberg  &  Company  v.  Owens.  '-^^-^i 

r  109   207] 

;  That  one  of  the  minor  benefieiaries  of  a  homestead  taken  by  the    =^-^= — , 

[  head  of  a  family  in  1879^  is,  after  arriving  at  full  age,  a  dependent   ei23  2851 

female,  will  not  extend  the  duration  of  the  homestead  estate  be- 
yond the  death  of  the  head  of  the  family  and  his  widow,  and  be- 
yond the  arrival  at  majority  of  all  the  children.  Need  v.  Brockharif 
87  €ht,  130.  Judgment  revened, 

December  88«  1801. 

Homestead.  Levy  and  sale.  Before  Judge  Milner. 
Murray  superior  court.     February  term,  1891. 

To  the  levy  ofji.fa.  in  favor  of  Vornberg  &  Company 
against  one  Owens,  a  claim  was  interposed  by  a  daugh- 
ter of  Owens.  Upon  the  trial  it  appeared  that  the  Ji,  fa. 
was  issued  December  7,  1878,  and  had  been  kept  alive 
by  proper  entries ;  that  Owens  was  in  possession  of  the 
land  for  many  years  before  his  death,  and  died  on  it 
about  a  year  before  this  trial ;  that  Owens  had  set  apart 
to  him  on  February  15,  1879,  a  homestead  which  cov- 
ered the  land  in  dispute ;  that  it  was  set  apart  to  him 
as  the  head  of  a  family  consisting  of  himself,  his  wife 
and  four  minor  children  ;  that  claimant  was  one  of  these 
children,  and  continued  to  reside  with  her  father  and 
mother  upon  the  land  up  to  her  father's  death,  and  after 
his  death  with  her  mother  until  her  death,  which  oc- 
curred after  her  father's  death ;  that  two  of  the  other 
children  were  boys,  both  of  age,  and  the  other  was  a 
girl  and  married ;  that  claimant  is  now  twenty-six  years 
old,  still  lives  on  the  land,  and  has  no  other  property 
except  a  sow  and  pigs.  She  testified  that  she  was  de- 
pendent  upon  this  home  for  a  support,  etc. 

The  case  was  submitted  to  the  judge,  who  held  the 
property  not  subject,  and  the  plaintiffs  excepted. 
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R.  J.  &  J.  MoCamy  and  H.  H.  Anderson,  for  plaintiffs, 
cited  87  Ga.  I3O;  75  Ga.  813;  47  Ga.  629;  57  Ga.  348; 
85  Ga.  648 ;  69  Ga.  841 ;  Code,  §§2024,  5213. 

Maddox  &  Starr,  by  brief,  for  claimant,  cited  70  Ga. 
631 ;  80  Ga.  328 ;  Code,  §§2002,  5210,  5211. 


/^  m  Black  et  al.  v.  Fitb,  solicitor-general. 


Without  some  express  statute  to  authorize  it,  the  fund  produced  by 
hiring  out  convicts  sentenced  for  misdemeanors,  as  provided  for  in 
§4814  of  the  code,  cannot  be  applied  by  a  solicitor-general  to  the 
payment  of  his  insolvent  costs,  whether  the  costs  accrued  in  the 
particular  cases  in  which  the  convictions  were  had  or  in  other  in- 
solvent cases.  The  act  of  1891  (Acts  1890-1,  vol.  1,  p.  212)  having 
been  passed  since  the  judgment  below  was  rendered,  does  not  ap- 
ply to  this  case.  Judgment  revened. 
December  28, 1801. 

Costs.     Officers.     Convicts.     Before  Judge  Milnbr. 
Gordon  superior  court.     February  term,  1891. 

The  commissioners  of  roads  and  revenues  of  Gordon 
county,  upon  their  petition  asking  that  Fite,  solicitor- 
general,  be  required  to  pay  over  to  them  a  certain  fund 
which  had  been  collected  by  him  for  the  hire  of  misde- 
meanor convicts,  obtained  a  rule  nisi.  Upon  the  hear- 
ing the  court  refused  to  make  the  rule  absolute,  and  the 
commissioners  excepted.  The  petition  alleged  that  at 
the  August  term,  1889,  of  the  superior  court  of  Gordon 
county,  various  persons,  naming  them,  were  tried  and 
convicted  of  misdemeanors  and  sentenced  to  pay  fines  of 
certain  amounts  and  all  costs  of  prosecution,  or,  in  de- 
fault of  payment,  to  work  in  the  chain-gang  for  certain 
periods  named  ;  that  each  of  these  defendants  failed  to 
pay  the  fines  imposed,  and,  there  being  no  chain-gang 
in  the  county,  the  commissioners  by  authority  of  law 
hired  each  of  them  to  the  authorities  of  Floyd  county  in 
which  there  was  a  legally  organized  chain-gang ;  and 
that  the  authorities  of  Floyd  county  received  each  ot 
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these  convicts  under  the  contract  with  the  authorities  of 
Gordon  county,  and  worked  them  in  the  chain-gang 
of  Floyd  county  and  paid  for  their  hire  to  Fite  $233.95, 
which  sura  Fite  has  in  his  hands  and  refuses  to  pay  it  or 
any  part  of  it. 

Fite  answered  that  when  he  came  into  office  he  found 
it  had  been  the  practice  of  the  former  solicitor-general  to 
hire  to  the  authorities  of  Floyd  county  all  misdemeanor 
convicts  who  failed  to  pay  fines  and  were  sentenced  to  the 
chain-gang  or  to  work  on  the  public  works,  and  to  apply 
the  money  arising  from  the  hire  of  said  convicts  to  the 
payment  of  the  costs  in  each  particular  case,  or  to  the 
payment  of  insolvent  costs  ;  that  he  so  informed  one  of 
the  members  of  the  then  board  of  roads  and  revenues  of 
Gordon  county,  who  agreed  that  he  (Fite)  should  so  dis- 
pose of  such  convicts,  and  asked  him  to  dispose  of  them 
as  soon  as  possible  to  save  the  county  further  cost  of 
keeping  and  feeding  them ;  that  he  accordingly  hired 
the  convicts  mentioned  in  the  rule  to  the  authorities  of 
Floyd  county  for  $233.95,  which  money  was,  at  the 
August  term,  1889,  of  Gordon  superior  court,  by  order 
of  the  court,  applied  to  and  paid  upon  the  bill  of  insolv- 
ent costs  of  the  officers  of  court,  leaving  a  large  amount 
due  and  unpaid  on  said  bill ;  that  plaintifiB  have  not 
now  and  never  did  have  any  right  or  interest  in  the 
money,  and  if  they  ever  did  have,  it  is  now  too  late  to 
claim  it,  the  convicts  having  been  disposed  of  and  the 
money  collected  and  paid  out  as  stated ;  that  his  fees  in 
the  cases  mentioned  in  the  rule  amounted  to  $245.53, 
the  clerk's  $61.50  and  the  sheriff's  $50,  making  $346.06, 
an  amount  much  larger  than  the  sum  received  from  the 
hire  of  the  convicts  ;  that  if  the  money  was  not  properly 
and  legally  applied  to  the  payment  of  the  bills  of  insol- 
vent costs,  and  is  subject  to  the  further  order  and  judg 
ment  of  the  court,  it  should  be  applied  to  the  payment 
of  the  fees  of  the  officers  of  court  in  such  cases ;  that  the 
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money  came  into  his  hands  and  into  court  ynder  and  by 
virtue  of  the  arrest,  trial,  conviction  and  hire  of  said  con- 
victs under  sentence  of  the  court,  and  plaintifts  are  not 
entitled  to  it,  nor  in  any  other  case  entitled  to  similar 
funds  or  any  part  thereof,  until  all  fees  and  insolvent 
costs  of  officers  of  court  are  paid. 

It  was  admitted  that  the  persons  mentioned  in  the 
petition  were,  at  the  times  mentioned,  tried  and  con- 
victed of  misdemeanors  and  sentenced  as  stated,  and 
each  failed  to  pay  the  fine  as  stated,  and  that  plaintiffs 
were  not  parties  and  before  the  court  when  the  order 
mentioned  in  the  answer  to  distribute  the  fund  of  $233.95 
or  apply  it  to  the  fund  of  insolvent  costs,  was  taken. 

Dabney  &  Fouch6,  for  plaintifts,  cited  Code,  §§4814, 
4815,  4631,  4709,  377  ;  Acts  1874,  p.  24 ;  83  Ga.  467 ; 
84  Ga.  722. 

A.  W.  FiTE,  pro  se,  cited  Code,  §4709. 


. Foster  et  al.  v.  Haynes. 

'  88  m 

tll2  95Sd 

112  921  rpjjg  debtor  (defendant  in  fi.  fa.)  is  not  a  party  to  a  garnishment 

which  is  undissolved ;  and  upon  a  finding  by  the  jury  against  the 
garnishee  on  the  trial  of  an  issue  made  upon  his  answer,  the 
debtor  has  no  right  to  a  new  trial  on  his  own  motion,  he  not  hay- 
ing been  made  a  party  to  the  case  by  any  order  of  court,  and  the 
garnishee  acquiescing  in  the  verdict.  Judgment  reversed. 

December  28. 1891. 

Garnishment.  Parties.  Practice.  New  trial.  Be- 
fore Judge  MiLNBR.  Whitfield  superior  court  April 
term,  1891. 

Foster  et  al.  obtained  a  judgment  against  J.  T.  Haynes. 
Upon  this  judgment  they  sued  out  process  of  garnish- 
ment against  Harlan,  who  answered  denying  any  indebt- 
edness to  said  Haynes  individually,  but  admitting  that 
he  owed  him  $1,087  for  land  he  had  bought  from 
Haynes  as  executor  of  his  father,  Smith  Haynes.    To 
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this  answer  the  plaintiffs  filed  a  replication,  that  while 
the  money  which  the  garnishee  owed  was  due  to  Haynes 
as  executor  of  his  father,  he  was  one  of  the  heirs  and 
there  was  more  due  and  coming  to  him  from  the  fand 
[than  enough]  to  pay  off  plainti&'  deht.  Upon  the 
issue  thus  made  the  jury  found  in  favor  of  plaintifis. 
The  garnishee  refused  to  make  a  motion  for  new  trial, 
but  Haynes,  the  defendant,  did  so,  and  a  new  trial  was 
glinted.  The  plaintifis  excepted  upon  the  grounds  that 
when  the  garnishee,  against  whom  the  verdict  was  ren- 
dered and  the  judgment  signed,  refused  to  make  a  mo* 
tion  for  new  trial,  no  other  person  could  do  so;  and  that 
the  verdict  and  judgment  could  not  affect  injuriously 
the  movant. 

R.  J.  &  J.  McCamt  and  Q.  W.  Head,  for  plaintifis, 
cited  4  Ga.  394;  71  Oa.  750;  77  Ga.  312;  80  Go.  624. 
Mapdox  k  Starr,  by  brief,  for  defendant. 


Moss  r.  The  State. 

The  verdict  for  larceny  from  the  house  was  warranted  by  the  evi- 
dence. Judgment  c^finmed, 
December  SB»  1S9L 

Criminal  law.  Larceny  from  the  house.  Verdict. 
Before  Judge  Milnbr.  Whitfield  superior  court  April 
term,  1891. 

Defendant  was  indicted  for  burglary.  The  house 
which  it  was  charged  he  burglariously  entered,  and  from 
which  it  was  alleged  he  took  and  carried  away  with  in- 
tent to  steal  a  pair  of  men's  "pants"  and  other  things, 
was  the  house  of  one  D.  A.  Smith.  He  was  found  guilty 
of  larceny  from  the  house,  and  moved  for  a  new  trial 
upon  the  grounds  that  the  verdict  was  contrary  to  law 
and  evidence  and  without  evidence  to  support  it.  The 
motion  was  overruled,  and  he  excepted. 

▼  8B-16 
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The  evidence  for  the  State,  in  brief,  was :  Defendant 
lived,  at  the  time  of  the  alleged  oftence,  about  fifty  yards 
from  Smith's  house  with  his  mother  and  father,  and 
that  family  was  the  nearest  to  Smith's.  Smith  had  a 
coat  and  vest  to  match  the  pants,  which  were  introduced 
upon  the  trial,  as  well  as  a  pair  of  pants  alleged  to  be 
the  pair  which  were  stolen.  The  pants  were  taken  away 
from  Smith's  in  March  or  February.  Smith  was  away 
from  home  that  day,  and  Mrs.  Smith  left  the  house  for 
two  or  three  hours,  bolting  all  the  doors  but  one,  the 
back  door,  which  was  buttoned  on  the  inside.  When 
she  came  back  the  front  door  was  unlocked.  When  she 
left  home  and  the  pants  were  last  seen  in  the  house, 
they  were  hanging  up  in  the  kitchen ;  when  she  came 
back  everything  was  just  like  she  left  it,  and  she  did 
not  miss  them  until  she  went  for  them  after  that,  which 
was  supposed  to  be  about  two  weeks  after  they  had  been 
stolen.  She  went  off  two  or  three  weeks  afterward,  and 
when  she  returned,  missed  other  things  mentioned  in 
the  indictment,  which  she  has  never  found.  Defendant 
was  never  seen  by  Smith  or  his  wife  about  the  house  ex- 
cept when  he  came  on  business,  and  Mrs.  Smith  never 
heard  him  accused  of  stealing  before.  She  was  positive 
she  had  not  been  away  from  home  except  the  times  men- 
tioned above.  Smith  spoke  to  defendant's  father  about 
the  pants  and  told  him  if  he  could  find  them  to  do  so 
for  him,  and  the  father  said  he  would  try  to  find  them 
and  expressed  a  willingness  to  hunt  for  them.  The  lat- 
ter part  of  June  or  first  of  July  following  the  time  when 
they  were  missed,  the  defendant  was  seen  with  them  on. 
He  was  arrested  and  told  he  was  charged  with  stealing 
the  pair  of  pants  he  had  on  (which  looked  like  the  pair 
in  court),  and  he  did  not  make  any  answer,  but  his 
mother  did  the  talking  and  said  that  her  son-in-law  gave 
them  to  her.  Smith  testified  that  he  knew  the  pants  by 
the  buttons,  the  lining ;  recognized  the  hip  pockets  and 
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the  way  they  were  made ;  they  had  been  changed,  had 
been  cot  off  since  they  were  made ;  he  did  not  know 
there  was  any  difference  in  the  buttons  and  other  but- 
tons just  like  them ;  he  knew  the  buttons,  but  could  not 
explain  the  difference ;  there  might  be  plenty  of  buttons 
in  the  country  just  like  these ;  he  supposed  the  factory 
that  made  these  made  more  just  like  them ;  he  had  no 
mark  on  these  buttons  but  knew  in  his  mind  that  they 
were  the  ones ;  did  not  know  why,  but  was  positive  they 
were  the  same  buttons ;  all  he  swore  to  them  by  was 
their  looks  and  size ;  the  pants  were  his  pants,  he  knew 
them  by  their  looks  ;  he  had  seen  other  lining  like  the 
lining ;  and  he  knew  the  pants  from  the  buttons  and 
the  general  appearance.  Mrs.  Smith  testified  that  she 
helped  make  the  pants,  sewed  on  the  buttons,  did  part 
of  the  work  on  the  pants,  and  recognized  "that"  as  her 
sewing;  she  sewed  the  buttons  on  both  the  coat  and 
vest;  there  were  plenty  of  clothes  made  just  like  "those" 
pants,  plenty  of  brass  buttons  just  like  "those,"  plenty 
of  lining  just  like  "that";  there  would  be  a  difference 
in  the  sewing  on  of  two  buttons ;  she  thought  the  bot- 
tom of  the  legs  of  this  pair  of  pants  had  been  cut  off. 

For  the  defendant  the  evidence  was :  Si  Adams,  his 
brother-in-law,  some  four  years  before,  while  running 
on  the  Savannah,  Florida  &  Western  railroad,  found 
the  pants  in  a  satchel  full  of  clothes,  which  some  one 
unknown  left  on  the  train  between  Jacksonville,  Fla., 
and  Waycross.  He  had  to  wear  a  uniform  all  the  time, 
and  having  no  use  for  them,  gave  them  and  other  clothes 
to  his  mother-in-law.  The  pants  in  court  were  the  verj^ 
pants  he  found  and  gave  to  his  mother-in-law.  He  did 
not  want  them  and  did  not  try  them  on.  He  found 
other  clothes  in  the  satchel.  He  also  gave  to  his  mother- 
in-law  an  old  coat  which  she  cut  over  and  which  defend- 
ant wore  to  school,  and  she  saved  the  pieces  to  patch  the 
pants  with  if  they  wore  out.     She  got  scraps  (in  court) 
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off  the  old  coat  and  patched  defendant's  father's  pants 
with  the  pieces,  putting  the  little  pieces  (in  court)  in  the 
rag  bag,  and  that  was  how  she  came  to  have  them  now. 
She  gave  the  vest  away  because  it  was  too  large  for  de- 
fendant, but  did  not  know  who  she  gave  it  to.  The 
pants  that  she  patched  with  pieces  of  "  this "  kind  of 
goods  are  worn  out.  Defendant  worked  at  the  Lewis 
House  at  the  time  Smith  stated  to  defendant's  father 
and  mother  that  the  things  were  missing  from  his 
house.  He  worked  at  the  Lewis  House  froVn  along  in 
February  until  the  1st  of  April,  was  at  work  there  during 
the  time  these  pants  were  said  to  have  been  stolen,  went 
there  in  the  morning  about  four  o'clock  and  stayed  there 
until  after  dark.  Smith  did  tell  defendant's  father  about 
losing  things  out  of  his  house,  and  defendant's  father 
said  he  would  keep  a  lookout  for  them.  A  witness  tes- 
tified that  defendant  is  industrious  and  he  had  never 
known  anything  wrong  of  him;  and  that  defendant  had 
plenty  of  opportunities  to  steal  at  witness's  house  and 
never  did,  to  witness's  knowledge.  Scraps  of  cloth  like 
the  pants  were  put  in  evidence. 

On  the  part  of  the  State,  in  rebuttal,  one  witness  ex- 
pressed the  opinion  that  the  pants  had  been  cut  oft  at 
the  bottom  and  the  scraps  came  from  the  bottom  of  the 
legs,  but  he  could  not  swear  that  positively.  Mrs.  Smith 
testified  that  the  pants  were  just  turned  up  and  hemmed 
at  the  bottom,  and  she  did  not  know  whether  the  pieces 
came  from  the  bottom  or  not. 

Maddox  &  Starr,  by  brief,  for  plaintiff  in  error,  cited 
56  Ga.  28;  Gr.  Ev.  §32. 

A.  W.  FiTE,  solicitor-general,  contray  cited  Rose.  Or. 
Ev.  §20  etseq,;  Bish.  Or.  Pr.  §§741  et  seq.,  1263-4;  14 
Am.  R.  342;  65  Ga.  369;  68  Ga.  828;  81  Ga.  744. 
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SouDDER  V.  Massengill  d  oi. 

1.  Process  properly  annexed  to  the  declaration  is  not  void  because 
in  stating  the  case  it  misdescribes  it  by  inserting  a  name  as  plain- 
tiff different  from  the  name  of  the  plaintiff  in  the  action  as  shown 
by  the  declaration.  Such  misdescription  is  amendable  at  any 
time  either  before  or  after  judgment.  Code,  2206,  par.  6;  Smith  v. 
Morris^  29  Qa.  339;  BaJdwin  v.  McMichad,  68  Qa,  828 ;  McMichael 
V.  Hardee,  lb.  831. 

2.  The  omission  by  accident  or  mistake  to  waive  process  in  an 
acknowledgment  of  service  is  amendable.    Code,  §3490. 
December  ffl,  1891 .  Judgment  reversed. 

Process.  Practice.  Amendment.  Before  Judge 
MiLNER.     Catoosa   superior  court.     August  term,  1891. 

Harriet  L.  Scudder  made  a  motion  to  amend  the  pro- 
cess and  acknowledgment  of  service  in  a  suit  in  her 
favor  against  James  and  C.  A.  Massengill,  in  which  suit 
a  judgment  had  been  rendered  in  favor  of  plaintiff 
against  defendants  in  February,  1887.  The  defects 
which  it  was  proposed  to  amend  were  the  statement  of 
the  case  in  the  original  process  where  the  clerk  had  in- 
serted the  name  of  the  New  England  Security  Company 
as  plaintiff  instead  of  the  name  of  H.  L.  Scudder,  and 
the  acknowledgment  of  service  on  the  original  declara- 
tion, by  inserting  the  words  "  original  process  "  before 
"copy  process."  The  motion  to  amend  was  made  in 
February,  1891.  The  motion  was  overruled,  and  the 
movant  excepted. 

Upon  the  hearing  the  movant  introduced  the  original 
declaration  and  entries  upon  it.  The  declaration  was 
by  Harriet  L.  Scudder  against  James  and  C.  A.  Massen- 
gill, and  was  a  suit  upon  certain  promissory  notes  made 
payable  to  Mrs.  Scudder  or  order.  The  process  attached 
to  the  declaration  stated  the  case  as  "  The  New  England 
Mortgage  Security  Company  vs.  James  Massengill  and 
C.  A.  Massengill."  The  acknowledgment  of  service 
was,    "We  acknowledge  due  and  legal  service  on  the 
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within,  and  waive  copy,  copy  process,  and  all  other  and 
further  service  by  the  sheriflT."  The  movant  introduced 
the  clerk  who  testified  that  he  did  not  know  how  he 
came  to  write  the  name  of  the  New  England  Mortgage 
Security  Company  in  stating  the  case  in  the  process ; 
that  that  name  must  have  been  in  his  mind,  and  he  did 
it,  he  supposed,  absent-mindedly;  that  there  was  no  such 
suit  as  the  one  stated  by  him  in  the  process  in  the  court 
at  any  time ;  that  some  days  before  the  acknowledgment 
of  service,  Massengill  came  to  him  and  told  him  he  and 
his  wife  wanted  to  acknowledge  service,  that  he  had 
heard  Mrs.  Scudder  had  sued  or  was  going  to  sue  them 
and  they  wanted  to  save  costs ;  that  he  told  them  all 
right,  and  a  few  days  after  they  came  to  his  office  and 
he  wrote  out  and  they  signed  the  acknowledgment  on 
the  writ;  and  that  he  knew  nothing  of  the  mistake  in 
the  process  until  twelve  months  ago  when  the  objection 
was  made  in  court  to  it.  James  Massengill  testified  for 
movant:  They  intended  to  waive  everything  that  was 
necessary  to  give  the  court  full  jurisdiction  of  the  case. 
He  knew  the  case  was  sued  or  was  going  to  be,  and  asked 
the  clerk  that  they  might  acknowledge  service  in  order 
to  save  costs,  etc.,  and  thought  all  had  been  done  that 
was  necessary. 

W.  K.  Moore  and  0.  N.  Starr,  for  plaintiflF,  cited  86 
Ga.  203 ;  76  Ga.  683  ;  74  Ga.  94 ;  29  Ga.  339 ;  21  Ga. 
420;  59  Ga.  327;  16  Ga.  194;  68  Ga.  828,  881;  Code, 
§§3334,  3335,  3490,  8507,  206  par.  6. 

No  appearance  for  defendants. 


Thomas  v.  Payne. 


Under  the  act  of  January  20th,  1852  (Code,  §2693),  an  executor  who, 
in  the  discharge  of  his  duty,  is  required  to  travel  out  of  the 
county  of  his  residence,  is  entitled  to  his  actual  disbursements,  and 
the  ordinary  may  allow  him  a  per  diem  compensation,  although  he 
may  have  changed  his  residence  one  or  more  times  since  obtaining 
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his  letters  testamentary,  and  although  the  travel  involved  may  be 
ingoing  to  the  county  having  jurisdiction  of  the  administration  of 
the  will  and  the  same  county  in  which  the  executor  resided  at  the 
time  he  was  appointed  and  qualified.  Inasmuch  as  a  citizen  has 
the  right  to  change  the  county  of  his  residence  at  will,  every  such 
change  made  in  good  faith  is  to  be  regarded  as  making  the  county 
to  which  he  removes  "his"  county  or  the  county  of  his  residence. 
December  2  \  1801.  Judgment  reversed. 

Executors.     Residence.     Before  Judge  Milner.     Ca- 
toosa superior  court.     August  term,  1891. 

The  issue  between  Thomas  as  plaintiff,  and  W.  H. 
Payne,  executor  of  T.  J.  Payne,  as  defendant,  as  to  cer- 
tain charges  and  expenses  which  Thomas  claimed  as  co- 
executor  with  W.  H.  Payne  on  the  estate  of  T.  J.  Payne, 
was  submitted  to  the  judge  below  without  the  interven- 
tion of  a  jury.     The  court  held  that  Thomas  was  entitled 
to  $2  per  day,  $34  in  all,  for  going  outside  to  (of)  Catoosa 
county  to  attend  to  the  business  of  the  estate,  but  was 
not  entitled  to  pay  for  his  services  or  his  expenses  in 
going  from  his  home  in  counties  to  which  he  had  been 
sent  as  minister  of  the  gospel,  to  the  county  of  Catoosa 
on  business  of  the  estate.     To  the  portion  of  the  decision 
refusing  Thomas  compensation  and  expenses  as  stated, 
ie  oxcepted.     The  pleadings  were  not  sent  up,  it  being 
BtatGci  in  the  bill  of  exceptions  that  no  part  of  the  plead- 
^Dg-s   threw  any  light  on  the  question  at  issue. 

-T'lie   testimony  introduced  by  plaintiff  was,  in  sub- 

Btarxoo  :     Thomas  was  a  minister  of  the  M.  E.  Church, 

oomt:!:^^  at  the  time  of  his  marriage  to  the  daughter  of 

tes-featior  in  November,  1877,  and  before,  but  was  at  that 

itno    i-esting  on  account  of  ill  health.    Testator  requested 

^^^^  to  act  as  one  of  the  executors,  which  he  finally  agreed 

<!<:>   after  being  urged  by  testator.     Testator  knew  that 

^    "^^^^^s  a  minister  and  member  of  the  North  Georgia 

^^^"^-^rence.     Thomas  lived  in  Catoosa   county  in  the 

;y^a.i-^  1878  and  1879,  and  was  sent  as  pastor  to  various 

P  ^o^s  without  that  county  for  the  years  following  up  to 
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the  time  of  the  trial.  Besides  the  days  spent  in  the 
service  of  the  estate  by  Thomas  in  going  to  places  out- 
side of  Catoosa  county,  after  he  left  Catoosa  county  he 
had  to  go  from  his  home  in  other  places  back  to  that 
county,  and  spent  in  attending  to  the  business  of  the  es- 
tate twenty-six  days,  and  in  traveling  expenses  over  $40. 
For  the  defendant  there  was  testimony  that  two  of  these 
trips  last  mentioned  were  made  by  Thomas  because,  by 
consent  of  all  the  heirs,  Thomas  had  bid  off  all  the  prop- 
erty for  his  wife,  but  was  not  prepared  to  comply  with 
the  terms  of  the  sale,  which  were  cash,  and  it  was  agreed 
to  give  him  time  to  pay  the  money,  the  property  being 
bid  off  on  one  of  the  trips  and  paid  off  on  the  other. 
For  one  of  these  trips  no  charge  was  made  for  laraveling 
expenses,  and  for  the  other  a  charge  of  $14.86.  In  the 
argument  at  the  bar  of  this  court  counsel  for  plaintiff 
in  error  conceded  that  this  charge  was  incorrect,  and 
the  decision  here  relates  only  to  the  other  items. 

R.  J.  &  J.  McCamt,  for  plaintiff  in  error. 

W.  H.  Payne  and  MoCutchbn  &  Shumatb,  contra. 


Edwards  v.  Brtan. 


1.  The  nnoontroverted  evidence  being  that  two  jl.  fa$.  were  to  be  ez- 
tingoished  as  the  result  of  a  sale  and  delivery  of  a  horse  by  the 
debtor  to  the  creditor,  it  was  error  to  chaige  the  jury  upon  any 
hypothesis  as  to  extinguishing  one  of  the  Ji  faa,  only. 

2.  Where  an  insolvent  debtor  sells  and  delivers  property  to  his  cred* 
itor  on  an  agreement  that  JL  /at.  covering  the  debt  are  to  be  ex- 
tinguished and  that  the  debtor  is  to  give  his  promissory  note  for 
the  difference  between  the  agreed  value  of  the  property  and  the 
amount  of  the  debt,  the  faUure  to  tender  a  note  for  this  difference 
will  not  hinder  the  extinction  of  the  JL  feu.  according  to  the 
agreement.  The  contract  was  executed  so  far  as  delivery  of  the 
property  and  extinction  of  the  JL  /m.  were  concerned. 
Deoomber  8S,  1891.  Judgment  reversed. 

Debtor  and  creditor.  Contracts.  Accord  and  satis- 
faction. Charge  of  court.  Before  Judge  Milner.  Ca- 
toosa superior  court.     August  term,  1891. 
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An  execution  in  favor  of  Bryan  against  Edwards  for 
|92  principal,  with  interest  and  costs,  was  levied  upon 
property  of  the  defendant,  who  interposed  an  affidavit 
of  illegality  upon  the  ground  that  prior  to  the  levy  he 
had  fully  settled  the  execution,  together  with  another 
execution  in  favor  of  the  same  plaintiff'  against  him,  by 
delivering  to  plaintiff  a  horse  which  plaintiff  had  re- 
ceived expressly  on  the  consideration  that  the  judgments 
should  be  fully  settled  and  extinguished.  The  jury 
found  for  plaintiff;  defendant's  motion  for  new  trial  was 
overruled,  and  he  excepted.  The  grounds  of  the  motion 
were,  that  the  verdict  was  contrary  to  law  and  evidence, 
and  that  the  court  erred  in  the  following  charge:  "If 
the  proof  shows  that  a  horse  was  delivered  by  the  de- 
fendant to  the  plaintiff  in  settlement  of  one  of  the  ^. /as. 
only,  and  that  the  defendant  agreed  to  execute  and  de- 
liver his  not^  for  the  amount  due  on  the  other  fi,  fa.^ 
then  it  was  the  duty  of  defendant  to  have  executed  and 
delivered  such  note  to  the  plaintiff  for  the  amount  of 
said  fi,  fa,  in  order  to  sustain  a  plea  of  accord  and 
satisfaction  to  the^.  fa,  levied  in  this  case;  and  if  you 
find  that  the  defendant  was  to  do  this  and  has  failed, 
then  it  would  be  your  duty  to  find  for  the  plaintiff  and 
against  the  illegality  filed  in  this  case."  It  was  insisted 
that  this  charge  was  error  because  there  was  no  evidence 
upon  which  to  base  it. 

The  plaintiff  introduced  both  the  executions.  That 
which  was  not  levied  was  produced  by  defendant  under 
notice.  It  was  for  the  sum  of  $100  principal,  with  in- 
terest and  costs,  and  contained  an  entry  of  transfer,  for 
value  received,  to  W.  H.  Yates,  with  power  to  collect 
the  same,  on  April  13,  1887.  The  evidence  for  defend- 
ant was:  In  the  spring  of  1887,  he  and  plaintiff  made 
an  agreement  by  which  both  the  executions  were  settled. 
Defendant  at  that  time  could  not  pay  him  the  amount 
due  on  the  fi.  fas.y  having  no  property  except  a  mule 
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and  household  property.  Plaintiff  proposed  that  if  he 
would  arrange  to  pay  $100  on  the  indebtedness,  plaintiff 
would  settle  the  two  Ji.  fas,  on  defendant  and  would 
take  defendant's  note  for  the  balance  due  him,  and  if 
defendant  ever  got  able  to  pay  him,  all  right,  if  not,  it 
would  be  all  right.  Defendant  told  him  he  thought  he 
could  arrange  to  get  a  horse  from  Yates,  and  if  so, 
would  let  him  (plaintiff)  have  the  horse  on  this  indebt- 
edness at  $100,  provided  he  would  settle  both  the  exe- 
cutions. To  this  plaintiff  agreed.  Defendant  arranged 
with  Yates  for  the  horse  and-  informed  plaintiff.  After 
this  the  two  and  Yates  met,  and  it  was  distinctly  agreed 
that  plaintiff  was  to  take  the  horse  at  $100  and  the  same 
should  go  in  full  settlement  of  the  executions,  and  that 
defendant  was  to  give  his  note  to  plaintiff  for  the  bal- 
ance due  on  this  indebtedness,  and  if  he  got  able  at  any 
time  to  pay  him  the  note,  all  right,  if  not,  it  would  be 
all  right.  Plaintiff  said  he  had  only  one  of  the  Ji.  fas. 
with  him,  the  other  being  in  the  magistrate's  office,  but 
he  would  get  it  in  a  few  days  and  give  it  up  to  defend- 
ant. The  horse  was  at  Yates'  house,  and  defendant  told 
plaintiff  to  go  Avith  Yates  and  get  the  horse,  and  when 
he  got  the  horse  to  deliver  the^.  fa.  to  Yates  for  him. 
Plaintiff  did  go,  and  Yates  delivered  him  the  horse,  and 
he  delivered  one  of  the  Ji.  fa^s.  to  Yates.  The  horse  was 
defendant's  and  not  Yates',  and  Yates  did  not  purchase 
the  execution  from  plaintiff.  When  plaintiff  got  the 
horse  he  made  the  transfer  on  the^.  fa.  without  any 
agreement  or  request  from  Yates  to  do  so,  and  no  such 
agreement  was  made  between  plaintiff  and  defendant,  or 
with  Yates  by  any  one.  Defendant  paid  Yates  nothing 
on  the  Ji.  fa.,  and  defendant  paid  for  the  horse  with 
land  Yates  got  from  defendant.  On  several  occasions 
plaintiff  told  Yates  that  he  had  not  let  defendant  have 
the  Ji.  fas.,  but  intended  to  do  so  and  take  defendant's 
note.      Frequently  afterwards  defendant  saw   plaintiff 
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and  asked  plaintift'for  the  other/,  /a.,  telling  him  he 
was  ready  to  give  him  the  note,  but  plaintiff  would  give 
some  excuse  for  not  attending  to  it  and  it  went  on  in 
that  way,  defendant  thinking  it  would  be  all  right  and 
that  plaintiff  would  do  as  he  agreed  to  do,  until  the 
execution  was  levied.  Defendant  has  been  ready  to 
carry  out  the  agreement  made  with  plaintiff  all  the 
time,  and  still  is ;  he  never  made  out  any  note  and 
offered  it  to  plaintiff,  expecting  plaintiff  to  do  this,  etc. 

McCuTCHEN  &  Shumate  and  Payne  &  Walker  for 
plaintiff  in  error,  cited  Code,  §§2878,  2879,  2881,  3713; 
9  Ga,  224,  240 ;  13  Ga.  406. 

R.  J.  &  J.  McCamy,  contra^  cited  Code,  §2878 ;  Ad. 
Con.  §378. 


DuRANT  et  ah  V.  Muller  et  al. 

A  deed  made  in  1838  by  which  the  donor  gave  and  conveyed  to 
a  trustee,  his  executors,  administrators  and  assigns,  forever, 
certain  premises,  "upon  the  trusts,  nevertheless,  and  to  and  for 
the  uses  hereinafter  mentioned,  that  is  to  say,  for  the  sole  and 
separate  use  of  the  said  [donor's  son]  and  the  heirs  of  his  body 
during  their  natural  lives,  but  should  the  said  [donor's  son]  de- 
part this  life  leaving  no  issue,  then  the  above  property  to  revert 
to  and  become  a  part  of  my  estate,"  conveyed  to  the  son,  as  bene- 
ficiary of  the  trust,  an  equitable  estate  in  fee  simple,  the  intention 
of  the  donor  being  to  create  an  estate  tail,  which  the  statute  con- 
verted into  an  absolute  fee.  Judgment  affirmed, 
Jontiary  11, 1892. 

Deeds.  Estates.  Before  Judge  Fallioant.  Mcin- 
tosh superior  court.     At  chambers,  January  27,  1891. 

The  plaintifts  in  ejectment  were  the  children  and  heirs 
at  law  of  Joseph  C.  8.  Durant,  who  was  the  son  of 
Francis  Durant  who,  on  the  Ist  of  May,  1838,  conveyed 
the  land  in  dispute  to  William  I.  King,  "for  and  in  con- 
sideration of  the  natural  love  and  affection  which  I  have 
and  do  bear  unto  my  beloved  son  Joseph  C.  8.  Durante, 
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and  of  ten  dollars  to  me  in  hand  paid  by  William  I. 
King;  .  .  to  have  and  to  hold  the  said  above  de- 
scribed property  unto  the  said  William  I.  King,  his 
executors,  administrators  and  assigns,  forever,  upon  the 
trusts  nevertheless,  and  to  and  for  the  uses  hereinafter 
mentioned,  that  is  to  say,  for  the  sole  and  separate  use 
of  the  said  Joseph  C.  8.  Durant,  and  the  heirs  of  his 
body  during  their  natural  lives,  but  should  the  said  Jo- 
seph C.  8.  Durant  depart  this  life,  leaving  no  issue,  then 
the  above  property  to  revert  to,  and  become  a  part  of, 
my  estate."  Joseph  C.  8.  Durant  died  in  1865.  On  the 
1st  of  April,  1854,  he  conveyed  to  William  I.  King  the 
premises  in  dispute  by  warranty  deed.  The  defendants 
claimed  under  William  I.  King,  and  their  title  was  ad- 
mitted by  the  plaintiffs  to  be  good,  provided  Joseph 
C.  8.  Durant  had  the  right  to  sell  the  land  to  King  by 
the  deed  just  mentioned,  and  King  thereby  obtained  the 
fee.  The  judge  held  that  under  the  deed  of  Francis 
Durant  to  King,  Joseph  C.  8.  Durant  took  an  absolute 
fee  and  had  power  to  sell,  and  that  when  he  sold  King 
took  the  absolute  fee  from  him.  To  this  ruling  the 
plaintiffs  excepted. 

Lester,  Ravenel  &  Kenan,  for  plaintiffs. 

F.  Gt.  DuBiGNON  and  W.  W.  Frasbr,  for  defendants. 


Freeman  v.  The  Savannah  Bank  and  Trust  Company. 

The  payee  of  a  check  whose  indorsement  has  been  forged  thereon 
has  no  right  of  action  against  the  bank  upon  which  it  was  drawn, 
for  money  had  and  received,  because  the  bank,  supposing  the  in- 
dorsement to  be  genuine,  charged  the  amount  of  the  check  to  its 
depositor,  the  drawer,  credited  its  correspondent  from  whom  the 
check  was  received  with  an  equal  amount,  and  afterwards,  upon 
discovery  of  the  forgery,  returned  the  check  to  its  correspondent 
and  made  entries  in  its  books  equivalent  to  a  cancellation  of  its 
former  entries.  The  check  was  neither  paid  nor  accepted.  Bank 
V.  Whitman,  94  TJ.  8.  343.  Judgment  affirmed. 

January  11, 1892. 
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Banks.     Forged  indorsement.    Before  Judge  Harden. 
City  court  of  Savannah.     July  term,  1891. 

An  action  for  money  had  and  received  was  brought 
by  Freeman.     The  court  directed  a  verdict  for  the  de- 
fendant, and  afterwards  overruled  a  motion  for  a  new 
.  trial ;  and  the  plaintiff  excepted.     The  facts  are  as  fol- 

lows : 
hi  February,  1891,  the  plaintiff  sent  a  raft  of  timber 
I  from  Wilkinson  county  to  Darien,  Georgia,  by  one  Day, 

I  instructing  him  to  sell  the  timber  and  bring  the  plaintiff 

a  check  for  the  amount  due  him.  On  March  2d,  the 
defendant  received  by  mail  from  the  Bank  of  Darien  a 
check  dated  at  Darien,  Georgia,  February  27,  1891,  for 
$278.81,  drawn  on  the  defendant  in  favor  of  the  plain- 
tiff hy  the  Hilton  &  Dodge  Lumber  Company.  It  was 
indorsed  with  the  plaintiff^s  name,  and  also  :  "Pay  to 
the  order  of  Savannah  Bank  &  Trust  Company  for  col- 
lection for  account  of  The  Darien  Bank,  Darien,  Geor- 
gia. Frank  S.  Bander,  Cashier."  The  defendant,  hav- 
ing funds  of  the  drawer  for  the  purpose  of  paying  its 
checks  and  having  no  notice  of  any  trouble  about  the 
plaintiff's  indorsement,  credited  the  Bank  of  Darien 
and  charged  the  drawer  the  amount  of  the  check.  On 
March  7th,  the  defendant  received  from  the  plaintiff  a 
Wegram  describing  the  check  and  stating  that  it  had 
Diysteriously  disappeared ;  also,  "Do  not  pay ;  wire  me 
if  any  one  presents  it ;  if  so,  indorsement  forged."  The 
defendant  sent  in  reply  a  telegram  stating  that  the  check 
^  been  paid  to  Darien  Bank  March  2d.  On  May  2d, 
the  defendant  returned  the  check  to  the  Bank  of  Da- 
^%  charged  the  amount  to  that  bank  and  credited  the 
drawer  with  the  same  amount,  writing  the  Bank  of  Da- 
nen,  «We  have  received  notice  from  Mr.  Freeman  that 
the  indorsement  thereon  is  a  forgery  ;  hence  we  return 
^  you  and  charge  your  account  accordingly."  Before 
tnis  suit  was  brought,  there  was  a  demand  by  the  plain- 
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tiff  and  a  refusal  by  the  defendant  to  pay;  and  the 
plaintiff  abo  offered  to  indemnify  the  defendant  against 
any  loss  it  might  sustain  on  account  of  the  check  if 
paid  to  plaintiff.  The  check  was  obtained  for  use  in 
this  case  from  the  Darien  Bank  on  subpmna  duces  tecum^ 
and  was  introduced  in  evidence.  Across  its  face  are  the 
words :  "Savannah  Bank  &  Trust  Co.  Paid  March  2, 
1891."     It  showed  that  it  had  been  stuck  on  a  file. 

Wm.  B.  Stubbs,  for  plaintiff,  cited  Morse,  B.  407,  414, 
451,  460,  474a,  499,  607,  Slid,  613;  12  S.  W.  920;  2 
Fed.  R.  X25 ;  73  Penn.  St.  483  ;  100  Id.  23 ;  9  K  Y. 
466 ;  17  Id.  207 ;  20  Ohio,  234 ;  2  Dan.  Neg.  Inst. 
1648 ;  2  Duer,  121 ;  71  Ga.  33 ;  16  Cal.  344 ;  29  Wis. 
611 ;  47  K  W.  632  ;  33  Id.  666 ;  1  H.  Bl.  239 ;  14  La. 
An.  481 ;  78  Ga.  228 ;  79  Ga.  816 ;  81  Ga.  697 ;  74  Ga. 
160;  73  G^a.386;  69  G^a.  196 ;  66(?a.277;  37G^a.424; 
7  Ga.  196,  688 ;  1  Ga.  141,  306 ;  Code,  §2780 ;  63  Wis. 
20,  s.  c.  63  Am.  R.  247;  26  N.  E.  416;  2  Wall.  262; 
26  111.  36 ;  3  Fed.  R.  267 ;  8  Id.  106 ;  Boone,  Code  PI. 
§171. 

Erwin  duBignon  &  Chisholm,  for  defendant,  cited  2 
Rand.  Com.  P.  §§689, 644;  3  Id.  §1486;  2  Morse,  B.  796 
94  U.  S.  343;  69  :N".  Y.  12;  114  Id.  28;  61  Ga.  326 
66  Ga.  88;  73  Ga.  384;  84  (ya.403.;  11  Atl.  Rep.  440 
23  K  E.  Rep.  900 ;  7  S.  W.  Rep.  101. 


Sanders  v.  The  State. 


1.  The  evidence  warranted  the  jury  in  finding  that  the  "  root  tonic" 
sold  by  the  accused  to  the  person  mentioned  in  the  bill  of  indict- 
ment was  intoxicating,  and  that  the  same  was  sold  within  two 
years  preceding  the  finding  of  the  bill  of  indictment. 

2.  Where  the  witness  testified  to  numerous  sales  at  different  times 
but  could  not  fix  the  time  of  any  one  of  the  sales,  it  was  not 
error  for  the  court  to  refuse  to  compel  the  State's  counsel  to  elect 
as  to  which  particular  sale  he  would  demand  a  conviction.    In 
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such  case,  it  would  be  suflScient  for  the  jury  to  be  satisfied  beyond 
a  reasonable  doubt  as  to  any  sale  whatever  which  took  place 
prior  to  the  finding  of  the  indictment  and  within  the  statutory 
period  of  limitation.  Judgment  affirmed, 

Jannaiy  ]l,18»2. 

Criminal  law.  Liquor.  Practice.  Before  Judge  Mc- 
Whorter.     Elbert  superior  court.     March  term,  1891. 

Sanders  was  charged  with  having  unlawfully  sold  to 
one  Brawner  in  Elbert  county,  on  January  15,  1890, 
one  pint  of  intoxicating  liquor,  to  wit,  root  tonic.  He 
was  found  guilty ;  his  motion  for  new  trial  was  over- 
ruled, and  he  excepted.  The  grounds  of  the  motion 
were,  that  the  verdict  was  contrary  to  law,  evidence,  etc., 
and  that  the  court  erred  in  this :  After  the  evidence  was 
closed  and  before  argument  to  the  jury,  counsel  for  the 
defendant  moved  the  court  to  require  the  State  to  elect 
and  put  the  defendant  on  notice  upon  which  of  the  sales 
proved  it  would  rely  for  a  conviction,  which  motion  was 
overruled. 

The  testimony  as  to  whether  or  not  root  tonic,  as  sold 
by  defendant,  was  intoxicating,  was  conflicting.  As  to 
the  sale  or  sales  made  to  Brawner,  his  was  the  only  tes- 
timony, and  was  as  follows :  He  bought  root  tonic  from 
defendant  on  or  about  the  15th  of  January,  1890,  hav- 
ing been  buying  it  all  the  time.  Bought  it  in  Elbert 
county.  Got  about  a  thousand  gallons,  he  reckoned. 
On  this  particular  occasion  he  got  as  much  as  a  pint. 
This  root  tonic  would  certainly  intoxicate.  On  cross- 
examination  :  He  did  not  remember  this  particular  pint 
charged  on  the  15th  of  January,  1890,  whether  he 
bought  that  or  not ;  did  not  remember  any  particular 
time.  Bought  it  whenever  he  came  to  town  and  when 
he  felt  like  it  when  he  did  come  to  town.  It  is  "sorter" 
like  water;  he  could  drink  it  just  as  long  as  he  could 
hold  it.  Recalled,  he  testified  :  Really  he  could  not  say 
to  save  his  life  whether  he  got  any  root  tonic  from  de- 
fendant during  the  month  of  January ;  would  not  swear 
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that  he  got  any  in  February  or  March,  but  thought  he 
got  it  every  month,  in  January,  February,  March,  April, 
May,  June,  July  and  August,  and  all  of  them ;  did  not 
know  that  he  could  recall  any  particular  time,  but  rec- 
ollected one  particular  time  that  the  stuff  like  to  have 
killed  him.  The  witness  then  detailed  some  occurrences 
of  one  evening.  Without  specifying  the  date,  when  he 
bought  and  drank  in  all  six  or  seven  bottles  and  went 
"plumb  mad,"  and  said  that  the  effect  was  more  narcotic 
than  intoxicating ;  he  thought  it  was  both  poison  and 
liquor  effect;  it  seems  it  just  made  him  sleepy,  and  liquor 
would  not  have  that  effect  unless  he  took  an  overdose. 
He  thought  this  was  in  March,  but  could  not  tell  the 
exact  date ;  did  not  remember  any  other  facts  surround- 
ing the  time  by  which  he  could  locate  it ;  did  not  re- 
member what  particular  thing  brought  him  to  town; 
he  just  came  on  business ;  he  did  not  remember  any 
particular  day,  the  first  Tuesday  or  any  such  time  during 
the  year  that  he  came  to  town ;  he  did  come  to  town 
the  first  Tuesdays,  but  could  not  swear  that  he  came 
the  first  Tuesday  in  March,  and  there  was  no  other  par- 
ticular public  day  that  he  could  recall ;  but  whenever 
he  would  drink  enough  of  it  it  would  certainly  "floor" 
him.  "There  is  no  use  in  slipping  upon  that.  I  mean 
it  would  make  me  drunk  as  a  cooter."  He  bought  this 
liquor  numberless  times  during  that  year;  every  time 
he  came  to  town ;  reckoned  he  bought  one  thousand 
gallons  during  that  year ;  supposes  he  bought  it  more 
than  twenty-five  times.  On  recross  he  testified:  He 
bought  large  quantities  of  it  in  1891.  Sometimes  it 
was  root  tonic  and  sometimes  one  name  and  another. 
"We  always  called  it  tonic,  and  sometimes  they  would 
correct  us  and  say  it  is  not  tonic  but  moxie.  I  won't 
swear  whether  I  bought  tonic  during  the  year  or  not. 
What  I  did  buy  was  being  openly  and  publicly  sold. , 
There  was  no  < blind  tiger'  or  hiding  or  anything  of  the 
sort." 
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McCuRRY  &  Proppitt  and  John  P.  Shannon,  for  plain- 
tiff in  error,  cited  81  Ga.  753 ;  79  Ga.  501,  603,  664 ; 
80  Ga.  714;  85  Ga.  220. 

W.  M.  Howard,  solicitor-general,  by  J.  H.  Lumpkin, 
contra,  cited  17  Ga.  439;  34  Ga.  202;  26  Ga.  611 ;  11  Ga. 
92,  226  ;  59  Ga.  402 ;  18  Ark.  543  ;  20  Ark.  160;  7  Mo. 
817;  3  mil  (N.  Y.),  169;  22  K  Y.  299;  2  Allen,  229. 


Brown  v.  The  State. 

T^e  verdict  was  warranted  by  the  evidence,  and  was  not  contrary  to 
law-  Judgment  affirmed. 

Jaaiiary  11, 1892. 

Criminal  law.  Assault  with  intent  to  murder.  Ver- 
dict. Before  Judge  McWhorter.  Warren  superior 
court.     April  term,  1891. 

Mollie  Brown  was  charged  with  assault  with  intent 
to  murder  by  administering  a  certain  deadly  poison, 
called  Bough  on  Bats,  to  B.  F.  Thompson  and  others. 
She  was  found  guilty;  her  motion  for  new  trial  was 
overruled,  and  she  excepted.  The  grounds  of  the  mo- 
tion were,  that  there  was  not  sufficient  evidence  to  sus- 
tain the  verdict.  The  evidence  was,  in  brief,  to  the  fol- 
lowing effect: 

A  physician  was  called  to  see  Thompson  and  the 
others  whom  defendant  was  charged  with  attempting  to 
kill  by  poisoning,  and  found  them  prostrated  with 
nausea,  all  showing  symptoms  of  being  poisoned.  Some 
were  prostrated  more  than  others,  all  evidently  having 
taken  something  that  poisoned  them,  and  from  the 
symptoms  he  judged  it  was  arsenic.  The  preparation 
called  Rough  on  Rats  is  a  deadly  poison,  containing 
arsenic  more  or  less,  and  the  physician  thought  in  suf- 
ficient quantities  to  produce  death ;  he  had  never  an% 
lyzed  Rough  on  Rats  and  did  not  know  of  his  own 
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knowledge  that  it  contained  poison,  but  that  was  his 
opinion ;  he  had  seen  other  people  poisoned  from  Rough 
on  Rats  and  all  the  symptoms  pointed  to  poisoning  from 
arsenic,  the  symptoms  of  arsenic  poisoning  being  dif- 
ferent from  other  poisons.     The  woman  who  cooked 
the  breakfast  in  question,  and  Paschal,  a  servant  who 
worked  for  Thompson,  and  a  clerk  of  Thompson  who 
boarded   with  him,  and  the   members  of  Thompson's 
family,  all  ate  at  the  breakfast  and  all  became  sick  after- 
wards, some  in  an  hour  and  some  later  on  in  the  day. 
They  were  well  before  breakfast,  none  of  them  com- 
plaining of  being  sick  at  all  before  the  meal.     The  de- 
fendant had  been  in  Thompson's  employment  up  to  the 
evening  before  as  cook,  but  w^  discharged  because  she 
did  not  do  her  work,  and  because  Mrs.  Thompson  caught 
her  stealing  and  accused  her  of  it  on  the  same  day  she 
was  discharged  ;  Mrs.  Thompson  threatened  to  take  the 
broom  to  her.     A  new  servant  was  at  Thompson's,  and 
got  supper  the  evening  defendant  was  discharged.     As 
was  Mrs.  Thompson's  custom,  the  flour  for  breakfast 
was  gotten  out  the  night  before  and  put  on  a  table  in 
the  kitchen.     A  little  after  six  o'clock,  when  the  new 
cook  went  to  Thompson's  house  in  the  morning,  the 
defendant   came  by  and  said,  "Here  are  some  things 
that   belong    to    Miss  'Beulah"    (one   of    Thompson's 
daughters),  and  carried  them  in.     Just  as  the  new  cook 
got  through  washing  her  face  and  hands,  she  met  de- 
fendant between  the  dining-room  door  and  the  kitchen, 
coming  out  of  the  cook-room.     No  one  else  was  in  the. 
cook-room.     Defendant  said  nothing  to  her  as  she  came 
out.     The  new  cook  made  biscuit  for  breakfast  out  of 
the  flour,  putting  in  nothing  else  but  salt,  lard  and 
milk ;  the  milk  was  in  a  pitcher  in  the  dining-room, 
the  salt  in  a  box  at  the  kitchen-door,  and  the  lard  in  a 
bucket  on  the  kitchen-table.     There  was  a  piece  of  the 
dough  left  which  was  not  made  up  into  the  biscuits,  and 
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there  were  some  lard  and  salt  left ;  and  after  the  persons 
mentioned  were  made  sick,  the  new  cook  used  the  lard 
and  the  balance  of  the  salt,  having  already  used  all  the 
milk  in  making  up  the  bread,  and  nobody  was  made 
sick  by  the  lard  and  salt  afterwards  used.  She  did 
not  put  any  poison  in  the  food.  In  addition  to  the  bis- 
cuit, some  meat,  eggs,  rice  and  coffee,  which  had  been 
put  out  the  night  before  in  the  kitchen,  were  prepared 
for  breakfast.  No  other  person  was  in  the  kitchen  from 
the  time  this  cook  started  the  breakfast  until  she  served 
it,  and  nobody  else  had  anything  to  do  with  preparing 
it.  After  these  persons  were  made  sick,  the  piece'  of 
dough  was  examined  and  it  had  "speckles"  on  it  just 
like  the  poison,  the  poison  being  a  powder  and  purple- 
colored.  The  door  of  the  kitchen  was  not  locked  at 
night.  When  defendant  said  she  had  some  things  for 
Miss  Beulah  she  had  a  cup  and  towel  in  her  hand,  and 
said  they  were  Miss  Beulah's  things  she  was  going  to 
return ;  she  was  coming  from  her  own  house  and  car- 
ried these  things  back  and  put  them  in  the  kitchen, 
which  was  the  proper  place  for  her  to  have  returned 
them.  There  were  many  persons,  white  and  black,  liv- 
ing in  the  neighborhood.  Some  of  the  biscuit  were 
examined  afterwards,  but  the  result  of  the  examination 
the  evidence  did  not  disclose.  The  defendant  knew  of 
Mrs.  Thompson's  habit  to  give  out  the  articles  for 
breakfast  the  night  before,  and  that  she  had  a  particular 
place  in  the  kitchen  for  leaving  them;  and  Mrs.  Thomp- 
son had  another  cook  in  addition  to  those  mentioned, 
who  was  also  familiar  with  her  habits,  but  this  other 
cook  had  been  gone  for  a  month  to  a  town  "some  dis- 
tance away.  There  was  a  box  of  Rough  on  Rats  be- 
longing to  the  Thompsons  in  the  kitchen,  which,  after 
the  poisoning,  was  found  in  the  usual  place  where  it 
had  been  the  custom  to  keep  it  for  six  months.  After 
Thompson's  family  were  all  sick,  he  went  down  to  a 
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house  about  two  hundred  yards  from  defendant's  house, 
to  which  first  named  house  the  defendant  had  gone  that 
morning  asking  for  some  fire  and  saying  she  was  going 
home  and  make  her  children  a  fire  and  was  going  back 
to  bed  for  she  was  sleepy ;  and  defendant  said  to  the 
woman  who  lived  in  the  house,  "Yonder  comes  Mr. 
Thompson  and  Mr.  Obe  Smith  ;  I  don't  know  what  they 
are  coming  here  for ;  I  aint  done  anything."  Thomp- 
son and  Smith  had  not  then  said  anything  to  her. 
Thompson  carried  her  back  to  his  house.  She  did  not 
make  to  him  any  statement  as  to  whether  or  not  she 
knew  that  any  poison  of  any  sort  had  been  given  to  any 
member  of  his  family.  On  Monday  before  these  per- 
sons were  poisoned  (which  was  on  Thursday),  witness 
moved  into  the  house  defendant  moved  out  of,  and 
found  something  over  the  door  which  defendant  said 
was  rat  poison,  and  which  she  said  was  hers,  and  she 
took  it  and  carried  it  away.  The  stuff  in  the  box  was 
about  the  kind  of  stuff  that  was  in  the  box  of  Rough 
on  Rats  belonging  to  the  Thompsons.  About  eight 
o'clock  on  the  day  in  question,  a  witness  went  to  de- 
fendant's house,  and  she  was  getting  up,  and  told  this 
witness  she  would  have  laid  in  bed  until  dinner-time 
but  the  children  kept  such  a  fuss  she  could  not  sleep ; 
the  witness  knew  she  had  just  got  up  because  she  had 
not  put  on  her  clothes,  and  told  the  witness  she  had  just 
got  up.  After  breakfast  on  the  day  in  question,  about 
eight  o'clock,  Mrs.  Thompson  saw  defendant  about  the 
Thompson  residence;  defendant  came  from  her  house 
and  was  peeping  round  the  dairy ;  she  came  up  there 
twice,  but  did  not  come  to  the  house.  The  same  morn- 
ing after  breakfast  another  witness  saw  defendant. 
This  witness  was  one  of  the  persons  who  had  been  made 
sick.  Defendant  did  not  have  any  conversation  with 
him,  but  asked  some  of  the  negroes  if  this  witness  was 
sick,  and  he  told  her  he  was.     He  had  not  told  her  he 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  261 

was  sick  before.  When  she  asked  the  question  she  was 
just  sitting  around  the  door  at  Thompson's  store.  This 
was  before  the  doctor  was  sent  for.  It  was  not  com- 
mented on  a  great  deal  that  the  family  were  sick  or 
poisoned,  and  this  witness  had  seen  but  one  of  the  fam- 
ily. Defendant  did  not  ask  about  any  of  the  balance  of 
the  family.  The  witness  got  sick  about  eight  o'clock, 
the  breakfast  being  about  seven,  and  most  of  the  other 
members  of  the  family,  except  Thompson,  got  sick 
about  the  same  time.  The  children  had  come  back  from 
school  when  defendant  asked  this  witness  the  question. 

J.  T.  Jordan,  by  Hines  &  Feldbr,  for  plaintift'  in 
error. 

W.  M.  Howard,  solicitor-general,  by  J.  H.  Lumpkin, 
contra. 


Harmon,  administrator,  v.  The  Charleston  and  Savannah 
Railway  Company. 

1.  In  view  of  the  evidence  at  the  trial  and  of  the  charge  of  the  court 
taken  as  a  whole,  no  error  was  committed  for  which  a  new  trial 
should  be  granted. 

2.  The  newly  discovered  evidence,  coapled  with  the  counter-show- 
ing made  thereto  by  the  defendant,  was  not  such  as  to  render 
it  an  abuse  of  the  discretion  of  the  presiding  judge  to  deny  a  new 
trial  on  that  ground.  Judgment  affirmed, 
January  11, 1892. 

ITew  trial.  Evidence.  Charge  of  court.  Railroads. 
Killing  of  stock.  Before  Judge  Harden.  City  court 
of  Savannah.     July  term,  1891. 

Wright  sued  the  railroad  company  for  the  killing  of 
three  head  of  cattle,  alleging  that  its  servants  failed  to 
give  any  signal  or  warning  by  blowing  the  whistle  or 
otherwise,  and  were  running  at  an  excessive  and  unlaw- 
ful speed,  which  negligence  caused  them  to  kill  the 
stock.  The  testimony  for  the  plaintiff  was,  in  brief,  as 
follows : 
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The  cattle  were  found  by  the  defendant's  road-bed, 
badly  mangled,  evidently  having  been  run  over  by  the 
cars,  and  apparently  having  been  dragged  ;  one  of  them 
seemed  to  have  been  dragged  from  100  to  150  yards 
after  it  was  struck;  one  was  cut  in  half.  They  had 
been  in  a  fenced  pasture,  and  had  broken  out ;  the  fence 
was  a  rail-fence  with  posts  10  feet  apart ;  and  plaintiff 
considered  it  safe  and  sufficient  to  keep  the  cattle  in. 
They  were  killed  about  four  miles  from  Savannah  near 
the  Augusta  road,  at  a  place  much  built  up,  there  be- 
ing a  number  of  houses  on  both  sides  of  the  road,  in- 
cluding a  school-house  and  a  church ;  it  was  quite  a 
settlement.  They  were  killed  about  300  yards  from  a 
thoroughfare  generally  used  by  the  public,  crossing  the 
railroad  track.  The  defendant  has  a  blow-post  about 
400  yards  on  both  sides  of  this  road,  and  the  trains  are 
supposed  to  blow  at  these  posts  for  this  road.  The 
cattle  were  killed  between  this  road  and  the  blow-post 
on  the  Savannah  side.  About  40  yards  from  where  the 
cattle  were  killed  the  defendant  had  erected  a  station- 
house,  and  had  put  by  it  a  plank  crossing.  Its  freight- 
trains  stop  there  for  plaintift^'s  freight.  This  crossing  is 
plaintiff's,  but  others  use  it  with  his  consent.  The  de- 
fendant also  placed  there  a  sign  cautioning  people  to 
keep  off  the  tracks.  The  settlement  is  not  an  incorpo- 
rated town.  Plaintiff  has  never  seen  any  one  working 
the  road  referred  to,  or  known  of  any  one  being  sum- 
moned to  do  so;  it  has  no  name;  it  has  been  there  16 
or  18  years,  and  is  much  used  by  the  public.  A  witness 
who  was  in  the  plaintiff*'s  employment  and  lived  on  the 
place,  testified  that  he  was  about  a  quarter  of  a  mile 
from  the  cattle  when  they  were  killed,  driving  a  grass- 
rake,  and  was  listening  for  the  whistle  of  the  dinner- 
train  (the  train  that  killed  them)  to  blow,  as  that  was 
his  signal  for  dinner ;  that  he  did  not  hear  any  signal, 
and  there  was  nothing  to  prevent  his  hearing  it  if  it  had 
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been  given;  that  sometimes  they  blow  at  these  whistling- 
posts,  and  sometimes  they  do  not ;  that  he  did  not  hear 
any  train  blow  that  day  or  the  day  before ;  and  that  a 
great  many  trains  pass  there  at  almost  all  hours  during 
the  day,  and  it  is  no  unusual  thing  to  hear  a  whistle 
blow.  The  cattle  were  proved  to  be  fine,  valuable 
animals. 

For  the  defendant  the  testimony  of  the  engineer,  fire- 
man and  section-master  tended  to  show  the  following : 
The  cattle  were  killed  by  a  passenger-train  running  at 
schedule  speed,  between  20  and  25  miles  an  hour,  nearly 
seven  miles  from  Savannah,  about  200  yards  after  pass- 
ing the  road-crossing,  and  about  500  or  600  yards  be- 
yond the  whistling-post  which  the  train  had  passed. 
The  engineer  was  sitting  on  his  box  looking  ahead  on 
the  track.  He  blew  the  whistle  (two  long  and  two  short 
blows)  at  the  whistling-post  for  the  road-crossing ;  then 
he  saw  two  cows  on  the  track  about  one  hundred  yards 
ahead  of  the  engine,  and  beyond  the  road-crossing,  and 
blew  at  them  ;  they  got  oft'  the  track,  and  then  within 
20  or  25  yards  ahead  of  engine  three  cattle  jumped  on 
the  track  in  front  of  it,  too  close  to  stop  before  running 
over  them.  The  engineer  applied  the  air-brakes  to 
stop,  blew  the  whistle,  and  did  everything  in  his  power 
to  prevent  the  collision.  It  would  have  been  impossible 
to  have  prevented  it.  The  locomotive  was  in  perfect 
order.  The  engineer  did  not  see  the  cattle  before  they 
got  on  the  track,  which  is  straight  at  that  place.  The 
atmosphere  was  smoky  on  account  of  the  woods  being 
on  fire  near  there  ;  and  section-hands  were  working  be- 
tween the  engine  and  the  stock.  He  did  not  decrease 
speed  at  the  blow-post ;  it  was  not  customary  to  do  that. 
He  did  not  reverse  the  engine  when  the  cattle  got  on 
the  track  20  or  25  yards  ahead  of  it ;  did  not  have  time 
to  do  so  ;  he  was  blowing  the  whistle  and  applying  air- 
brakes at  the  same  time.     The  fireman  was  attending 


Digitized  by  VjOOQIC 


264         Harmon  v.  Charleston  Railway  Co.    [88  Ga. 

to  his  duty,  putting  in  fuel.  It  is  down  grade  at  that 
point,  and  it  would  require  200  yards  to  stop  a  train 
running  at  25  miles  an  hour;  to  stop  in  less  distance  is 
dangerous  to  passengers  in  the  coaches.  The  engineer 
testified  that  he  never  tries  to  stop  in  less  than  300  yards, 
except  in  case  of  accident.  He  had  tried  to  stop  in  less 
than  200  yards  to  avoid  accidents,  and  thereby  displaced 
the  passengers  from  their  seats.  The  road  referred  to 
is  a  neighborhood  road,  and  though  much  frequented, 
is  not  worked  by  the  public. 

The  jury  found  for  the  defendant.  The  plaintiff 
moved  for  a  new  trial  on  the  grounds  that  the  verdict 
was  contrary  to  law  and  evidence,  for  newly  discovered 
evidence,  and  because  of  various  alleged  errors  in  the 
court's  charge  not  material  to  be  here  reported.  The 
newly  discovered  evidence  is  contained  in  an  affidavit 
of  one  Winkler,  as  follows :  On  the  day  the  cattle  were 
killed,  deponent  was  a  passenger  on  defendant's  train, 
known  at  that  time  as  the  one  o'clock  train.  He  no- 
ticed the  circumstances  under  which  this  train  collided 
with  certain  cattle  which  he  afterwards  learned  to  be 
plaintifi^'s,  near  the  private  station  of  plaintiff  and  be- 
tween the  road  in  that  locality  used  by  the  public  gen- 
erally (which  deponent  understood  to  be  a  public  road) 
and  the  blow-post  of  defendant,  the  cattle  being  struck 
pn  the  Savannah  side  of  this  road  and  at  a  point  nmch 
nearer  to  the  blow-post  than  to  said  road.  At  the  time 
they  were  struck  and  immediately  before,  the  train  was 
going  at  its  usual  full  speed ;  the  brakes  were  not  ap- 
plied, and  no  effort  was  made  to  apply  the  brakes  or  to 
reduce  the  speed.  A  short  while  before  reaching  these 
cattle  this  same  train  had  run  into  other  cattle  and  over 
one  of  them,  grinding  it  up  under  the  train  ;  at  this 
time  brakes  were  applied  and  the  train  slowed  down, 
but  it  had  resumed  full  speed  before  plaintiff^'s  cattle 
were  reached.     Deponent  was  certain  of  this,  and  ob- 
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served  at  the  time  to  a  fellow-passenger  that  no  brakes 
had  been  applied  and  the  engineer  must  not  have  seen 
the  cattle  until  he  got  right  on  them.  A  few  days  af- 
terwards deponent  had  a  conversation  with  the  engineer, 
who  told  him  the  brakes  were  not  put  on  when  the 
Wright  cattle  were  killed,  because  he  had  no  chance  to 
do  it  as  defendant's  supervisor  or  section-master  and  his 
gang  of  workmen  were  between  him  (the  engineer)  and 
the  cattle,  that  the  cattle  were  in  this  way  hidden  from 
view  and  he  did  not  see  them  or  have  any  chance  to 
whistle  on  brakes  or  do  anything  else  before  reaching 
them  ;  and  the  engineer  then  blamed  the  supervisor  or 
section-master.  There  were  affidavits  of  plaintift'  and 
his  counsel  as  to  their  ignorance  of  this  newly  discovered 
testimony  until  after  the  trial,  and  their  diligence  in 
searching  for  testimony,  etc. ;  and  an  affidavit  as  to 
Winkler's  standing,  reputation  and  veracity. 

In  rebuttal'the  defendant  introduced  affidavits  of  the 
engineer  and  the  section-master.  The  engineer  deposed 
that  on  the  day  when  plaintiff's  cows  were  killed  no 
other  cow  was  struck  by  the  train;  that  just  before  the 
train  reached  the  road-crossing  beyond  which  plaintift''s 
cows  were  killed,  there  were  two  cows  upon  the  track, 
but  they  ran  off  upon  the  whistle  being  blown  and 
neither  of  them  was  touched  by  the  train ;  that  depo- 
nent had  no  distinct  recollection  of  any  such  conversa- 
tion as  alleged  by  Winkler,  but  if  he  ever  had  the 
conversation  with  Winkler,  is  positive  that  he  did  not 
and  could  not  have  told  him  that  no  brakes  were  ap- 
plied at  the  time  of  the  killing  of  plaintiff's  cows,  be- 
cause such  was  not  the  fact,  nor  did  he  tell  Winkler 
that  he  was  prevented  from  seeing  the  cows  go  upon  the 
track  because  the  section-master  and  his  hands  were 
thereon,  because  as  a  matter  of  fact  deponent  did  see 
the  cows  when  they  came  upon  the  track.  The  sec- 
tion-master   deposed    that  his    section   comprised   the 
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point  on  the  track  where  the  cows  were  killed;  that  he 
wa&  near  the  scene  of  collision  on  the  day  it  occurred, 
heard  the  signal  whistle  and  saw  that  brakes  were  ap- 
plied by  the  engineer  and  the  speed  of  the  train  slack- 
ened ;  that  on  the  day  when  the  cows  were  killed  there 
was  no  cow  other  than  those  of  plaintiff  struck  or  injured 
by  the  train,  between  the  point  of  collision  and  ten  miles 
beyond;  that  deponent  is  acquainted  with  Winkler, 
whose  residence  is  along  the  line  of  the  road,  and  knows 
that  Winkler  has  more  than  once  sued  defendant  for 
killing  or  damaging  his  cattle. 

Denmark,  Adams  &  Adams,  for  plaintiff'. 
Erwin,  duBignon  &  Chisholm,  for  defendant. 


Smith  v.  The  Central  Railroad  &  Banking  Company. 

1.  The  chief  officer  of  the  department  of  the  railroad  service  to  which 
the  plaintiff  belonged  having,  by  an  official  circular,  prescribed 
the  plaintiflTs  duties,  amongst  which  were  the  following:  "He  will 
compile  the  monthly  rate-sheets  and  see  that  all  business  of  this 
branch  is  properly  conducted,"  and  the  plaintiff  having,  after  the 
promulgation  of  this  order,  compiled  the  monthly  rate-sheets  for 
several  years,  during  which  he  received  his  regular  compensation 
as  an  employee  of  the  company,  such  compensation  is  to  be  taken 
as  covering  his  services  in  compiling  the  rate-sheets  as  well  as  all 
other  services  laid  down  in  the  circular. 

2.  There  was  no  error  in  granting  a  nonsuit.  Judgment  affirmed, 
January  11, 1891. 

Master  and  servant.  Contracts.  Nonsuit.  Before 
Judge  Harden.  City  court  of  Savannah.  July  term, 
1891. 

Smith  sued  for  $1,735  alleged  to  be  due  him  for  com- 
piling rate-sheets.  His  declaration  counted  on  an  ac- 
count, on  a  quantum  meruit^  and  for  money  had  and 
received.  To  the  grant  of  a  nonsuit  he  excepted.  His 
testimony  was,  in  brief,  the  following: 

The  amount  of  $1,735  was  due  me  for  compiling  rate- 
sheets  on  July  1,  1887.     The  defendant  has  collected 
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from  other  roads  $1,085  of  this  amount.  I  have  never 
been  paid  for  any  of  these  rate-sheets  though  I  have 
demanded  payment.  The  dates  (upon  a  bill  shown)  at 
which  I  did  the  work  and  at  which  I  rendered  the  bills 
to  defendant,  are  correct.  The  items  mentioned  prior 
to  March  9,  1887,  were  for  work  prior  to  that  date,  and 
the  items  charged  for  since  March  9,  1887,  aggregate 
$90,  I  was  an  employee  of  defendant  during  July  and 
August,  1880,  and  up  to  the  rendition  of  this  bill,  in 
the  general  passenger  department  under  Whitehead. 
He  issued  a  circular  to  the  employees  in  the  office,  of 
which  I  was  furnished  with  a  copy  at  the  time  I  took 
service  in  that  department.  My  duties  as  mentioned  in 
this  circular,  are  as  follows  :  "  Mr.  E.  H.  Smith,  under 
the  supervision  of  Mr,  Dreese,  will  have  charge  of  the 
clerks  in  the  passenger  department ;  will  assist  with  the 
correspondence  and  look  after  division  percentages  and 
passenger  rates.  He  will  compile  the  monthly  rate- 
sheets,  and  see  that  all  business  of  this  branch  is 
promptly(?)  conducted."  In  November,  1880,  I  pre- 
sented a  bill  for  $40  for  compiling  Savannah  rate-sheets, 
leaving  out  defendant's  proportion.  Before  doing  so, 
Thomson,  the  auditor,  asked  me  why  I  did  not  send  in 
my  bill  for  compilation  fees,  and  I  told  him  I  would  do 
so.  I  called  in,  and  he  told  me  Mclntyre  (defendant's 
book-keeper)  wanted  to  see  me.  I  went  to  him,  and  he 
said,  "  We  have  not  reduced  your  salary,  and  I  do  not 
think  you  should  send  in  this  bill."  I  told  him  there 
was  not  one  cent  of  defendant's  money  in  the  bill,  "you 
collected  it."  He  then  said  I  did  not  have  much  policy 
about  me ;  had  I  consulted  him  about  these  sheets  he 
would  have  advised  me  to  leave  it  to  the  gentlemen  I 
promised  to  give  the  sheets  to,  Rogers  and  Purse,  who 
were  then  compiling  and  receiving  fees.  I  explained  to 
him  that  when  I  promised  these  sheets  I  was  ticket 
agent  of  defendant,  but  was  now  a  clerk  just  the  same 
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as  Purse  and  Rogers.  He  said  there  was  not  mueli  use 
talking  the  matter  over  longer,  that  I  could  not  con- 
vince him  and  he  could  not  convince  me.  I  then  told 
him  that  if  he  thought  I  was  taking  the  company's  time 
I  would  compile  at  night,  but  he  said  the  night  hours 
were  the  company's  too,  and  that  they  could  compel  me 
to  work  at  night  if  they  wanted  to.  He  said  it  was  a 
small  bill  which  he  could  readily  pay,  but  that  he  refused 
to  pay  it  on  principle,  and  even  admitting  that  it  was 
due  by  the  company.  He  never  said  what  the  principle 
was.  On  account  of  some  personal  grounds,  the  taking 
away  of  the  sheets  from  these  gentlemen,  he  refused  to 
pay  it.  I  told  him  I  had  consulted  him  about  taking  the 
sheets  away  from  them  and  that  he  approved  my  course, 
but  he  said  he  did  not  remember  it.  Thomson  after- 
ward told  me  if  I  would  take  the  bill  to  Whitehead  and 
get  him  to  approve  it,  it  would  be  paid.  I  took  it  to 
Whitehead  and  left  it  with  him,  and  the  following  morn- 
ing he  called  again  and  said  he  had  seen  Mclntyre  about 
the  bill,  who  said  I  had  not  consulted  him  about  taking 
the  sheets  away  from  these  clerks  I  had  promised  them 
to.  1  told  Wliitehead  that  I  did  consult  Mclntyre  about 
it.  Afterward  Whitehead  told  me  that  Mclntyre  had 
stated  he  would  pay  the  bill  if  he  (Whitehead)  approved 
it ;  he  told  me,  as  a  friend,  that  he  would  advise  me  not 
to  press  payment  of  the  bill,  that  if  I  did  it  would  injure 
more  than  help  me.  I  left  under  protest.  Whitehead 
declined  to  approve  the  bill  on  the  ground  that  Mclntyre 
preferred  that  he  would  not.  Before  I  did  this  work  I 
was  general  ticket  agent  and  compiler.  When  I  came 
into  Whitehead's  office  my  duties  were  defined  by  that 
circular,  but  that  portion  which  refers  to  compiling  rate- 
sheets  he  had  no  control  over ;  it  was  joint  rate-sheet 
work,  and  I  was  working  under  contract.  The  contract 
was  my  original  contract  (in  parol)  which  was  not 
changed,  and  which  was  made  in  May,  1871,  bv  me  as 
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general  ticket  agent,  with  the  general  passenger  agents 
of  the  Atlantic  &  Gulf  and  the  Savannah  and  Charles- 
ton railroads.  Whitehead  did  not  pay  bills  in  the 
passenger  department,  but  they  were  paid  upon  his  ap- 
proval. He  did  not  tell  me  in  1880,  when  I  presented 
the  first  bill,  that  he  would  not  pay  them  because  it  was 
a  part  of  my  duties.  Being  in  the  passenger  department 
from  1861  to  1880,  I  would  not  have  thought,  from 
reading  the  circular,  he  meant  for  me  to  do  the  work, 
but  only  that  he  intended  it  as  a  division  of  the  work. 
Rogers  was  assigned  to  certain  work,  was  not  able  to  do 
it,  had  to  get  assistance,  and  Whitehead  had  to  give  it. 
I  did  the  work  assigned  me  in  the  circular,  but  with  ex- 
pectation of  compilation  fees.  Do  not  know  whether  I 
could  have  got  the  bill  paid  without  Whitehead's  signa- 
ture, but  went  to  him  to  conform  to  the  wishes  of 
Thomson;  do  not  think  anybody's  approval  was  nec- 
essary for  me  to  get  paid  on  the  bill,  but  Thomson  told 
me  to  go  to  Whitehead  for  him  to  approve  it,  and  then 
he  would  pay  it,  and  I  complied  with  his  wishes;  I 
knew  that  if  Mclntyre  would  allow  him,  he  would  pay 
it  without  Whitehead's  signature.  Mclntyre  refused 
positively  to  pay  it,  but  Whitehead  merely  said  that  as 
a  finend  he  would  advise  me  not  to  press  payment  as  it 
might  mjure  me.  I  presented  a  bill  after  that  (in  March, 
1883)  for  the  Columbus  sheets  to  Thomson,  but  he  did 
not  pay  it ;  said  he  could  not  without  its  being  approved. 
I  did  not  ask  Whitehead  to  approve  it,  but  just  kept  it. 
I  have  continued  to  do  this  work  since  that  time.  I 
never  put  in  a  bill  for  the  Savannah  and  Macon  sheets 
after  the  first  bill  was  declined,  until  October  17,  1887, 
when  the  compilation  of  the  sheets  was  taken  away  from 
me.  The  Macon  and  Savannah  rate-sheets  were  in- 
cluded m  the  same  bill  and  were  in  the  same  condition. 
Just  pnor  to  the  issuance  of  this  circuhr  I  was  com- 
piler of  the  Savannah  sheets  m  addition  to  being  general 
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ticket  agent.  Commenced  to  compile  them  in  December, 
1877.  Finding  that  other  compilers  were  charging  fees, 
I  went  to  Mclntyre  and  told  him  I  was  going  to  charge 
them  and  was  going  to  give  it  to  my  chief  clerk  Rogers  ; 
this  must  have  been  six  months  previous  to  Whitehead's 
coming  here.  After  I  turned  the  fees  over  to  Rogers, 
and  while  I  was  general  ticket  agent,  I  know  that  at 
one  time  $10  came  through  my  hands  and  I  turned  it 
over  to  him.  At  the  time  Whitehead  took  charge  of 
the  office  on  June  8, 1880, 1  was  compiling  the  sheets  ; 
and  my  name  remained  as  compiler  all  the  time  on  the 
Savannah  sheet  from  December,  1877,  to  July,  1887,  my 
name  appearing  both  as  general  ticket  agent  and  as  com- 
piler. Wheil  Whitehead  took  charge  I  was  reduced  to 
the  ranks,  but  my  pay  was  not  reduced.  It  was  before 
the  issuing  of  the  circular  that  I  spoke  to  Mclntyre 
about  taking  the  sheets  from  Rogers  and  Purse.  I  went 
to  Whitehead  and  told  him  I  was  going  to  take  ex- 
clusive charge  of  the  compilation  of  the  Savannah  sheets, 
then  went  to  Thomson  and  told  him  and  then  told 
Mclntyre,  and  all  of  them  approved  my  course  to  the 
best  of  my  knowledge  and  belief ;  but  Mclntyre  seemed 
to  have  forgotten  it  and  based  his  refusal  entirely  on  the 
ground  of  not  being  consulted.  The  character  of  my 
work  was  to  see  that  ticket  agents  were  furnished  with 
rates  ;  in  fact,  the  passenger  department  was  left  to  me. 
That  was  separate  and  distinct  from  compiling  rate- 
sheets,  which  probably  took  three  or  four  hours  a  month 
of  my  time,  and  there  was  no  other  man  in  defendant's 
employment  in  1880  that  could  compile  them  as  well  as 
I  could.  Neither  Mclntyre  nor  Whitehead  declined  to 
pay  on  the  ground  that  this  was  a  part  of  my  regular 
work.  While  compiling  the  sheets  the  only  two  bills  I 
presented  were  those  in  1880  and  1888,  but  I  presented 
another  in  October,  1887,  after  I  got  through.  I  had 
no  other  conversation  with  Mclntyre  or  Thomson  about 
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the  bills,  but  in  1885  told  Whitehead  I  did  not  think  it 
right  for  defendant  to  be  charging  fees  to  the  other 
lines  as  the  compiler  did  not  receive  anything.  In  Oc- 
tober, 1887,  I  took  a  bill  to  Whitehead,  and  he  got  very 
indignant  and  said  he  would  not  approve  it.  I  told  him 
I  did  not  come  to  ask  his  approval  but  merely  as  a  mat- 
ter of  courtesy,  and  that  I  was  going  to  present  the  bill 
to  Thomson  for  payment.  He  said  there  was  no  use 
presenting  it,  because  he  and  Mclntyre  had  arranged 
that  I  should  not  receive  any  compensation  for  that 
service.  I  told  them  I  did  not  feel  bound  by  this,  as 
they  did  not  let  me  know  anything  about  It,  etc.  So  I 
presented  the  bill  to  Thomson,  and  he  said  it  required 
the  signature  of  the  comptroller.  He  ignored  White- 
head altogether.  He  said  if  I  had  quit  the  service  of 
defendant  he  would  advise  me  to  sue  for  it,  and  that  the 
reason  I  had  been  refused  payment  of  the  first  bill  was 
on  account  of  Rogers  and  Purse  complaining  to  Mcln- 
tyre that  I  had  taken  the  work  away  from  them.  There 
is  due  me  on  the  bill  from  January  1,  1886,  to  the  end 
of  my  work  $427.50,  and  from  October  19,  1886,  to  the 
end,  $225  is  due  me.  I  am  not  now  employed  by  de- 
fendant. I  previously  filed  h  suit  in  this  case,  but  it 
was  withdrawn  on  December  17,  1890,  and  on  the  fol- 
lowing day  I  was  requested  to  hand  in  my  resignation. 
I  claim  that  defendant  owes  me  this  money  on  a  contract 
made  with  me  prior  to  1880.  The  reason  why  I  did  not 
present  any  other  bill  after  March,  1883,  was  because  I 
knew  they  would  not  pay  it,  and  probably  were  I  to  pre- 
sent it  I  would  be  discharged.  Do  not  know  whether 
any  one  received  pay  for  compiling  rate-sheets  after  July 
13,  1880,  when  this  paper  was  issued  by  Whitehead.  I 
compiled  all  which  were  compiled  in  my  office  after  that, 
with  the  exception  of  July,  1887;  that  a  clerk  in  the 
office  assisted  me  to  compile,  or  compiled,  but  I  have 
charged  for  it.     The  reason  why  I  supposed  they  would 
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not  pay  the  bill  was  because  Melutjre  had  once  declined 
to  pay  it,  and  when  he  said  a  thing  he  always  stuck  to  it. 
Other  testimony  need  not  be  here  stated. 

O'Connor  4  O'Byrnb  and  0.  N.  Wbst,  for  plaintiff. 
Lawton  &  Cunningham,  for  defendant. 


Simmons  et  al.  v.  The  State. 

After  all  the  evidence  for  the  State  haa  been  heard  by  the  traverse 
jury  on  a  trial  for  felony,  it  is  not  lawful  to  change  the  constitu- 
tion of  the  jury  by  discharging  one  of  its  members  as  incompetent 
because  he  was  on  the  grand  jury  that  found  the  bill  and  substi- 
tuting in  his  place  a  fresh  juror  and  then  proceed  with  the  trial, 
the  prisoner  not  consenting  to  such  substitution,  but  insisting 
that  a  mistrial  should  be  declared. 
Januftry  18, 1892. 

Criminal  law.  Jury  and  jurors.  Practice.  Before 
Judge  RoNEY.  Columbia  superior  court.  September 
term,  1890. 

Reported  in  the  decision. 

Twioas  &  Vbrdbry,  for  plaintiffs  in  error. 
BoYKiN  Wright,  solicitor-general,  contra. 

Simmons,  Justice. 

The  defendants  were  found  guilty  of  burglary,  and 
made  a  motion  for  a  new  trial,  which  was  overruled,  and 
they  excepted.  In  addition  to  the  general  grounds  that 
the  verdict  was  contrary  to  law,  evidence,  etc.,  it  was 
alleged  in  the  motion  that  a  new  trial  should  be  granted 
for  the  following  reasons :  The  case  was  called  and  com- 
menced on  Wednesday  afternoon  and  progressed  until 
the  adjournment  of  the  court  for  dinner  on  Thursday, 
at  which  time  the  State  closed  its  testimony.  Upon  the 
reassembling  of  court  after  the  dinner  recess,  the  solici- 
tor-general announced  to  the  court,  in  the  presence  of 
the  jury,  that  he  had  discovered  during  the  recess  that 
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one  of  the  jury  trying  the  case  had  been  on  the  grand 
jury  which  found  the  indictment,  and  moved  that  the 
juror,  being  disqualified,  be  relieved  and  his  place  on 
the  jury  filled  by  the  selection  of  another,  as  if  only 
eleven  jurors  had  been  originally  chosen,  and  that  the 
case  proceed  after  the  selection  of  the  twelfth  juror  by 
reopening  the  case  and  submitting  anew  all  the  testi- 
mony which  had  been  already  introduced  and  submitted. 
Counsel  for  defendants  objected  to  such  course  as  illegal 
and  irregular,  and  asked  the  court  to  declare  a  mistrial 
and  that  the  case  be  continued.  This  the  court  refused 
to  do.  Counsel  for  defendants  then  asked  the  court  to 
declare  a  mistrial  and  order  a  new  jury  stricken,  and 
that  the  case  proceed  before  a  new  jury  thus  chosen. 
The  court  refused  this  motion,  sustained  the  motion  of 
the  solicitor-general,  relieved  the  disqualified  juror  and 
directed  that  his  place  be  filled  by  the  selection  of  another 
to  be  obtained  by  the  usual  and  regular  mode.  Upon 
this  ruling  counsel  for  defendants,  in  order  to  avoid  the 
delay  which  would  ensue  by  reopening  the  case  and  re- 
introducing all  the  evidence  for  the  benefit  of  the  new 
juror,  consented  to  proceed  with  the  trial  before  the 
eleven  remaining  jurors,  provided  it  was  distinctly  agreed 
between  such  counsel  and  the  solicitor-general,  with  the 
sanction  of  the  court,  that  the  defendants  would  reserve 
the  right  to  except  to  the  order  and  ruling  of  the  court 
as  above  set  forth ;  and  it  was  then  and  there  so  under- 
stood and  agreed.  The  cause  then  proceeded  and  was 
concluded  before  the  eleven  jurors.  Defendants  except 
to  the  ruling  of  the  court  and  say  that  the  court  erred 
in  ordering  that  the  disqualified  juror  be  relieved  and 
his  place  filled  by  the  selection  of  another,  and  in  not 
ordering  a  mistrial  as  moved  by  counsel  and  continuing 
the  case,  or  directing,  in  case  he  refused  a  continuance, 
a  new  jury  to  be  selected  in  accordance  with  the  motion. 
The  time   within  which   objections  as  to  the  com- 
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petency  of  a  juror  may  be  entertained  for  the  purpose  of 
setting  him  aside  and  selecting  another,  is  regulated  in 
this  State  by  statute.  The  code,  in  its  provisions  as  to 
the  manner  of  making  up  juries  on  the  trial  of  felonies, 
requires  that  objections  which  are  known  when  the 
juror  is  under  investigation  shall  be  urged  before  he  is 
held  competent ;  and  objections  which  are  subsequently 
discovered  "  may  be  made  and  the  proof  heard  at  any 
time  before  the  prosecuting  counsel  submits  to  the  jury 
any  of  his  evidence  in  the  case  *'  (§4681).  By  another 
section,  newly  discovered  evidence  as  to  incompetency 
is  allowed  "  at  any  time  before  any  of  the  evidence  on 
the  main  issue  is  submitted"  (§4685).  We  think  these 
provisions  are  decisive  of  the  question.  They  clearly 
mean  that  after  the  jury  as  constituted  for  the  trial  has 
entered  upon  the  exercise  of  its  functions,  the  time  is  at 
an  end  for  objections,  which  have  for  their  purpose  a 
change  in  the  membership  of  that  body.  In  the  present 
case  counsel  for  the  State  did  not  make  the  objection 
until  all  his  evidence  had  been  heard  and  he  had  an- 
nounced that  the  case  of  the  State  was  closed.  Counsel 
for  the  accused  conceded  the  incompetency  of  the  juror 
and  consented  that  he  should  be  withdrawn  for  the  pur- 
pose of  declaring  a  mistrial,  which  direction  they  moved 
should  be  given  to  the  case,  but  insisted  that  it  was  too 
late  to  entertain  any  objection  as  to  the  juror's  compe- 
tency for  the  purpose  of  supplying  his  place  with  an- 
other. Under  these  circumstances,  we  think  the  court 
when  it  discharged  the  juror  should  have  then  declared 
a  mistrial.  We  do  not  rule  that  it  was  proper  to  dis- 
charge the  juror  at  all  at  this  state  of  the  trial. 

Judgment  reversed. 
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Kbndrick  &  Company  v.  Visage. 

1.  One  who  has  a  contract  for  mining  ore  at  seventy-five  cents  per 
ton,  and  who  receives  monthly  payments  at  sixty-five  cents  per 
ton  without  objection  made  at  the  time,  is  not  estopped  from 
showing  by  parol  evidence  that  there  was  no  modification  of  the 
contract,  and  that  after  a  certain  time  the  work  was  done  with  the 
understanding  that  the  original  contract  should  continue  in  force, 
but  that  this  fact  should  be  kept  secret  so  as  not  to  discontent 

'  others  who  may  have  submitted  to  mine  at  the  reduced  rate. 
Though  the  employer  gave  notice  to  the  plaintiff  and  all  others 
that  the  contract  rate  was  reduced,  such  notice,  without  his  assent 
to  the  new  rate,  would  not  operate  to  modify  his  existing  contract, 
if  that  contract,  as  originally  made,  embraced  all  the  work  after- 
wards done. 

2.  Although  the  weight  of  the  evidence  seems  against  the  verdict, 
this  court  will  not  control  the  discretion  of  the  trial  judge  in  re- 
fusing a  new  trial,  there  being  slight  evidence  in  favor  of  the  ver- 
dict and  enough  to  uphold  it.  Judgment  affiiined, 
January  19, 1892. 

Contracts.  Master  and  servant.  New  trial.  Before 
Judge  Maddox.  Walker  superior  court.  February 
term,  1891. 

Visage  sued  Kendrick  &  Co.  on  an  account  for  balance 
claimed  to  be  due  for  mining  ore,  and  obtained  a  ver- 
dict. The  defendant's  motion  for  a  new  trial  was  over- 
ruled. The  grounds  of  the  motion  were,  (1-2)  that  the 
verdict  was  contrary  to  law  and  evidence,  and  (3)  that 
the  court  erred  in  refusing  to  charge  thus:  "K  the 
plaintiff  received  sixty-five  cents  per  ton  for  ore  mined 
ty  him,  for  the  months  of  May,  June  and  July,  or  for 
any  other  series  of  consecutive  months,  and  did  not,  at 
the  time  of  receiving  said  payment,  distinctly  notify  the 
defendants  that  he  would  insist  upon  the  ten  cents  per 
ton  additional,  he  cannot  recover  in  this  case."  The 
court  in  effect  so  charged,  except  he  did  not  charge  that 
the  claim  for  the  additional  ten  cents  per  ton  should 
have  been  distinctly  made  at  the  time  of  receiving  the 
sixty-five  cents  per  ton. 
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The  testimony  for  the  plaintiff  was  :  He  made  a  con- 
tract with  the  defendants  to  mine  ore  for  them.  The 
contract  was  that  he  should  get  seventy-five  cents  per 
ton  for  all  ore  mined  by  him,  and  he  was  to  mine  at  the 
Crabtree  entry  and  cut  clear  through  the  hill,  or  until 
he  met  a  party  who  might  commence  on  the  opposite 
side  of  the  hill,  if  defendants  should  put  another  party 
at  work  on  the  opposite  side.  He  commenced  work 
about  January  1,  and  took  out  ore  for  several  months, 
for  which  they  paid  him  seventy-five  cents  per  ton. 
About  the  1st  of  May  he  received  notice,  sent  by  the 
defendants  to  all  of  the  men  mining  there,  that  the 
wages  would  be  reduced  from  seventy-five  to  sixty-five 
cents  per  ton.  He  went  to  Nixon  (a  member  of  the  de- 
fendant firm  and  the  manager  of  the  work)  and  asked 
about  the  matter,  and  Nixon  replied  it  was  so,  and  that 
a  cut  would  be  made.  Plaintiff  told  him  he  could  not 
live  at  that.  Nixon  said  he  would  see  him  again  about 
the  matter ;  that  if  he  gave  plaintiff  seventy-five  cents, 
all  the  balance  of  the  miners  would  know  it,  and  that  if 
he  gave  it  to  plaintiff,  it  would  have  to  be  kept  a  secret. 
The  firm  paid  plaintiff  regular  pay-day  in  each  month 
for  all  the  ore  he  mined  at  sixty-five  cents  per  ton.  At 
none  of  said  times  did  he  say  anything  about  the  addi- 
tional ten  cents — said  nothing  about  it  until  he  brought 
suit.  He  told  "  him"  [Nixon]  he  would  not  work  for 
that,  and  would  insist  upon  the  contract.  "He"  [Nixon] 
said,  "Goon;  I'll  see  you  later."  He  never  did  see 
plaintiff. 

For  the  defendants  the  testimony  was :  The  contract 
was  that  the  plaintiff  was  to  have  a  place  to  mine.  The 
Crabtree  entry  was  given  him  as  the  place.  He  was  to 
get  seventy-five  cents  per  ton  payable  monthly,  for  ore 
mined.  He  was  employed  to  mine  by  the  ton.  There 
was  no  definite  time  agreed  upon,  during  which  he  was 
to  mine  at  that  price.     It  was  not  the  agreement  that  he 
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was  to  cut  through  the  hill  or  finish  any  definite  amount 
of  work  at  that  price.  When  the  cut  was  made,  ho 
stopped  work  for  four  or  five  days  ;  then  he  went  to  the 
defendants'  office  (Nixon  being  absent)  and  said  that 
Nixon  had  promised  to  come  and  see  him  about  the  cut, 
but  had  not  done  so ;  "I  reckon  I  had  as  well  go  on  to 
work ;  I  always  thought  that  where  other  men  could 
live,  I  could  make  money."  He  was  settled  with  every 
pay-day  for  April,  May,  June  and  July  at  sixty-five 
cents  per  ton.  He  made  no  complaint  nor  any  demand 
for  anything  additional,  until  after  he  was  discharged. 
Nixon  never  agreed  that  he  or  his  place  or  mine  should 
be  excepted  from  the  cut. 

Lumpkin  &  Shattuck  and  McCutchbn  &  Shumate,  for 
plaintiffs  in  error. 
CoPELAND  &  Drew,  contra. 


Coulter  v.  Lumpkin.  ss  277 


1.  A  mortgage  otherwise  pure  is  not  rendered  fraudulent  by  a  pro- 
\TBion  in  the  same,  added  to  a  power  of  sale  conferred  upon  the 
mortgagee,  to  the  effect  that  he  is  to  hold  the  residue  of  the  pro- 
ceeds in  excess  of  the  mortgage  deht  subject  to  the  order  of  the 
mortgagor.  Calloway  v.  People's  Batik,  54  Qa,  441 ;  Lay  v.  Seago, 
47  Qa,  82;  Bowlandy.  Coleman,^  Ga.  204;  Banks  v.  Clapp,  12  Oa, 
514 ;  Carey  v.  Giles,  10  Oa.  10. 

2.  Where,  other  than  such  a  provision  in  the  mortgage  deed  as  to 
the  surplus  proceeds,  there  is  no  evidence  of  a  reservation  by  the 
debtor  of  any  trust  or  benefit  to  himself  or  any  person  for  him, 
and  no  evidence  whatever  of  his  insolvency,  the  first  paragraph 
of  section  1952  of  the  code  is  not  applicable,  and  it  was  error  to 
give  the  same  in  charge  to  the  jury.  Judgment  reversed. 
January  19,  1892. 

Fraud.  Mortgage.  Debtor  and  creditor.  Charge  of 
court.  Before  Judge  Maddox.  Walker  superior  court.- 
February  term,  1891. 

This  action  was  by  H.  P.  Lumpkin  against  "W.  11. 
Coulter,  to  set  aside  a  mortgage  from  0.  L.  Coulter  to 
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W.  H.  Coulter  and  a  sale  thereunder  of  the  land  therein 
described,  and  to  recover  the  land  and  have  a  decree  fix- 
ing the  title  in  Lumpkin.  His  petition  alleged  that  the 
mortgage  was  made  to  defeat  Clara  Coulter,  the  wife  of 
O.  L.  Coulter,  in  her  application  for  alimony ;  that  it 
was  illegal  and  void,  having  been  made  while  O.  L. 
Coulter  was  living  separate  from  his  wife  and  after  her 
bill  for  alimony,  etc.  was  filed  and  the  restraining  order 
thereon  served ;  and  that  the  sale  under  it  was  fraudu- 
lent, illegal  and  for  the  purpose  of  defeating  Lumpkin, 
and  was  with  full  notice  of  the  judgment,  execution  and 
proceedings  in  the  alimony  case.  The  facts  may  be  thus 
stated : 

June  22,  1885,  Clara  Coulter  filed  her  bill  against 
0.  L.  Coulter  for  alimony,  injunction,  receiver,  etc.,  al- 
leging that  he  owned  certain  described  personalty  and 
certain  realty  (her  description  of  which  apparently  did 
not  cover  the  land  involved  in  the  present  case),  and 
that  he  was  trying  to  dispose  of  all  his  property  and  so 
place  it  that  it  could  not  be  reached  by  legal  process,  in- 
tending then  to  leave  the  county,  he  having  already 
abandoned  her  and  refused  to  provide  for  her.  A  re- 
straining order  was  granted,  and  the  sheriff  was  ap- 
pointed as  temporary  receiver.  0.  L.  Coulter  was  per- 
sonally served.  At  the  August  term,  1885,  the  com- 
plainant filed  an  amendment  on  which  W.  H.  Coulter 
was  made  party  defendant.  She  alleged  that  he  and  O. 
L.  Coulter  had  colluded  to  conceal  the  property  described 
in  the  original  bill,  and  had  entered  into  fraudulent 
trades  and  exchanges  of  the  property  to  make  it  appear 
to  be  W.  H.  Coulter's,  for  the  purpose  of  defrauding  her 
of  alimony  and  other  rights.  She  prayed  for  injunction 
against  the  disposition  of  the  property  by  W.  H.  Coulter, 
and  for  equitable  relief.  In  the  court's  order  making 
him  a  party  it  was  directed  that  he  be  served  fifteen 
days  before  the  next  term. 
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September  1,  1885,  at  chambers,  on  consideration  of 
the  bill,  the  answer  thereto,  and  the  evidence  submitted, 
the  judge  granted  an  injunction  restraining  0.  L.  Coulter 
from  selling,  encumbering  or  disposing  of  any  of  the 
property  described  in  the  bill,  and  appointed  the  sherift' 
as  receiver.  It  was  further  ordered  that  0.  L.  Coulter 
pay  to  the  receiver  $6  per  month  for  the  use  of  the 
complainant,  and  $25  for  attorney's  fees. 

October  26,  1885,  the  sheriff  left  a  copy  of  the  bill, 
amendment  and  orders  on  the  same  at  the  place  of  busi- 
ness of  W.  H.  Coulter,  who  was  a  resident  of  Tennessee. 
He  afterwards  received  the  copy,  but  did  not  remember 
when. 

November  23,  1885,  0.  L.  Coulter  made  to  W.  H. 
Coulter  a  mortgage  on  the  land  in  question,  to  be  void 
upon  the  payment  on  the  1st  of  January,  1887,  of  $800 
"borrowed  money,"  with  a  power  of  sale  if  the  indebted- 
ness were  not  paid  on  the  day  named.  The  mortgagee 
was  further  authorized,  in  the  event  of  sale,  to  execute 
a  deed  to  the  purchaser,  to  pay  off  the  amount  secured 
by  the  mortgage,  with  interest  and  costs,  and  to  hold 
the  remainder  subject  to  the  mortgagor's  order.  This 
mortgage  was  recorded  December  2,  1885. 

At  the  February  adjourned  term  (April  30),  1886,  by 
consent  of  the  parties  to  the  case  of  Clara  Coulter  v. 
0.  L.  Coulter,  the  court  rendered  a  decree  that  the  com- 
plainant recover  of  the  respondent  $175  for  alimony, 
with  costs,  to  be  discharged  as  follows  :  '*0.  L.  Coulter 
is  to  pay  into  court  instanter  such  sum  as  he  may  now 
be  prepared  or  able  to  pay,  and  the  remainder  by  the 
August  term,  1886,  of  this  court,  or  to  settle  in  full 
this  decree  by  his  promissory  note  with  J.  A.  Coulter 
or  other  like  good  security  to  said  Clara  Coulter  for  said 
remainder,  said  note  to  come  due  25th  day  of  August, 
1886.  Upon  compliance  with  the  above  conditions  or 
either  of  them,  the  said  Clara  Coulter  agrees  in  open 
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court,  as  aforesaid,  to  disclaim  any  and  all  other  or  fur- 
ther alimony  against  O.  L.  Coulter,  and  releases  said  O.  L. 
Coulter  from  any  and  all  obligations,  legal,  equitable 
or  otherwise,  to  support,  maintain  or  provide  for  said 
Clara  Coulter  under  his  marital  obligations.  Upon 
compliance  with  the  foregoing  conditions  in  full  on  part 
of  said  0.  L.  Coulter,  ordered  and  adjudged  by  the  court 
that  this  decree  be  final  and  in  full  settlement  of  said 
case.  This  decree  is  rendered  by  the  court  without  the  in- 
tervention of  a  jury  by  consent,  a  verdict  being  waived." 

January  30,  1888,  the  clerk  issued  execution  against 
O.  L.  Coulter  on  this  decree  for  $175  principal,  with 
interest  and  costs.  It  was  levied  on  three  of  the  lots  of 
land  described  in  the  bill  and  on  the  land  involved  in 
the  present  case.  This  last  mentioned  land  was  sold  by 
the  sheriff  to  H.  P.  Lumpkin  on  March  6, 1888,  for  $200, 
and  after  paying  costs,  etc.,  the  balance,  $175.50,  was 
applied  as  a  credit  on  the  execution,  on  which  was  en- 
tered a  receipt  for  that  sum  signed  by  H.  P.  Lumpkin, 
plaintiff's  attorney.  In  pursuance  of  the  sale  the  sheriff 
made  Lumpkin  a  deed  to  the  land ;  and  the  deed  and 
execution  were  recorded  May  5,  1888. 

July  5,  1888,  W.  H.  Coulter  made  a  deed  conveying 
the  property  to  J.  A.  Coulter,  reciting  public  sale  in 
conformity  to  the  terms  of  the  mortgage  of  0.  L. 
Coulter,  and  expressing  a  consideration  of  $200.  On 
the  same  day  J.  A.  Coulter  reconveyed  thfe  property  to 
W.  H.  Coulter  in  consideration  of  $210.  Both  deeds 
were  attested  by  the  same  witnesses,  and  were  recorded 
together  on  August  23,  1888.  The  only  money  that 
passed  was  $10  paid  by  W.  H.  to  J.  A.  Coulter,  and 
O.  L.  Coulter  became  entitled  to  a  credit  of  $200  on  his 
note.  This  was  a  note  held  by  W.  H.  Coulter,  dated 
March  17,  1885,  for  $800  "borrowed  money,"  due  eight 
months  after  date.  As  it  appears  in  evidence  it  bears 
no  credit.     When  it  was  executed  the  maker  and  his 
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wife  were  living  together  as  husband  and  wife.  W.  H. 
Coulter  testified  that  O.  L.  Coulter  owed  him  the 
f  800  for  money  he  had  loaned  O.  L.  at  different  times 
prior  to  the  date  of  the  note,  and  it  was  executed  for 
said  loans,  the  most  of  the  money  having  been  borrowed 
before  the  marriage  of  the  borrower  (alleged  in  the  bill 
to  have  been  on  January  29,  1885);  that  when  the  note 
fell  due  he  called  on  0.  L.  to  pay  it,  he  could  not  pay  it, 
and  W.  H.  agreed  to  give  him  further  time  if  he  would 
secure  the  payment  of  the  note,  which  he  did  by  exe- 
cuting and  delivering  the  mortgage ;  that  this  mortgage 
was  not  executed  for  the  purpose  of  defeating  Clara 
Coulter  out  of  the  alimony,  but  in  good  faith  to  secure 
the  payment  of  the  borrowed  money,  none  of  which 
ever  was  paid,  and  in  pursuance  of  the  power  of  sale 
"W.  H.  advertised  and  publicly  sold  the  property  to  J.  A. 
Coulter,  he  being  the  highest  bidder,  for  J200,  and  he 
sold  it  to  W.  H.  for  $210.  One  Price  testified  that 
about  May,  1887,  he  asked  W.  H.  if  he  owed  0.  L. 
Coulter  anything,  and  he  said  he  did,  but  could  not  pay 
any  debt  unless  Price  would  get  an  order  from  0.  L.; 
that  he  would  write  to  0.  L.  in  reference  to  Price's 
debt,  and  if  0.  L.  said  pay  it,  he  would  pay  it  off. 
W.  n.  testified  that  Price  claimed  that  0.  L.  owed  him, 
and  wanted  W.  H.  to  help  him  get  it ;  that  he  told  Price 
he  would  write  to  0.  L.  about  it  and  try  to  get  his 
money,  but  did  not  tell  him  that  he  (W.  II.)  owed  0.  L. 
and  would  pay  his  debt  if  he  would  get  an  order  from 
0.  L.;  and  that  in  fact  he  (W.  H.)  never  did  owe  O.  L. 
anything,  but  the  reverse  was  the  fact. 

The  jury  set  aside  the  deeds  to  J.  A.  and  W.  H.  Coul- 
ter, and  found  for  the  plaintiff  the  premises  in  dispute. 
The  defendant  moved  for  a  new  trial  on  the  grounds 
that  the  verdict  was  contrary  to  law  and  evidence,  and 
that  the  court  erred  in  delivering  to  the  jury  the  follow- 
ing charge:  "I  further  charge  you  that  every  assign- 
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ment  or  transfer  by  a  debtor  insolvent  at  the  time,  of 
any  real  or  personal  property  or  choses  in  action  of  any 
description,  to  any  person,  either  in  trust  or  for  the  ben- 
efit of  or  in  behalf  of  creditors,  where  any  trust  or 
benefit  is  reserved  to  the  assignor  or  any  person  for 
him,  would  be  fraudulent  and  void.  If,  after  consider- 
ing all  the  evidence  in  this  case,  you  should  find  that 
O.  L.  Coulter  made  to  his  brother  W,  H.  Coulter  a 
mortgage  to  secure  a  debt  owing  him,  and  that  he,  O.  L. 
Coulter,  reserved  to  himself  or  any  one  for  him  any 
trust  or  benefit  therein,  I  charge  you  the  mortgage 
would  be  fraudulent  and  void  as  to  the  claims  of  Clara 
Coulter  for  her  alimony,  and  you  would  be  authorized 
to  find  for  the  complainant  in  this  case."  In  the  bill  of 
exceptions  it  is  alleged  that  there  was  no  evidence  to 
authorize  the  charge,  nor  did  the  pleadings  authorize  it, 
and  it  was  contrary  to  law.  The  motion  was  overruled, 
and  defendant  excepted. 

C.  P.  QoRBE  and  R.  M.  W.  Glenn,  for  plaintiflT  in  error. 
F.  W.  CoPELAND  and  Lumpkin  &  Shattuck,  contra. 


lu  ^1        Douglas  &  Co.  v.  East  Tenn.,  Va.  &  Ga.  Railway  Co. 

* 
Where  the  plam  tiffs'  horse  took  fright  whilst  being  driven  along  the 

public  road  running  parallel  with  the  railroad,  and  the  cause  of 

the  fright,  according  to  the  evidence,  being  the  headlight  of  the 

engine  and  not  the  ^eed  of  the  train,  the  failure  of  the  engineer 

to  comply  with  the  statute  by  blowing  the  whistle  and  checking 

the  train  while  approaching  a  public  crossing  125  yards  beyond 

where  the  injury  took  place  will  not  render  the  company  liable 

for  the  consequences  resulting  to  the  horse  and  buggy  under 

fright  th  us  occasioned.  Judgment  affirmed. 

February  1, 1892. 

Railroads.  Negligence.  Nonsuit.  Before  R.  T. 
PoucHE,  judge  pro  hac  vice.  City  court  of  Floyd  county. 
June  term,  1891. 
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Action  for  damages,  the  declaration  alleging  that 
while  the  plaintiffs'  horse  (a  gentle  horse,  not  afraid  of 
trains)  was  being  driven  along  a  road  and  at  a  public 
crossing  of  the  railroad,  the  driver  came  in  contact  with 
the  defendant's  train ;  and  that  the  employees  of  de- 
fendant failed  to  blow  the  whistle  or  check  the  train  as 
the  statute  required  at  public  crossings,  and  thereby 
caused  a  collision  between  the  horse  and  buggy  and  the 
train.  To  the  grant  of  a  nonsuit  the  plaintiffs  excepted. 
The  evidence  showed  that  the  horse  was  being  driven, 
about  nine  o'clock  at  night,  along  a  public  road  running 
for  some  distance  side  by  side  with,  and  12  feet  from, 
the  railroad.  It  was  about  125  yards  from  where  the 
accident  occurred  to  where  the  road  crossed  the  rail- 
road. The  driver  was  going  in  the  same  direction  as 
the  train  ;  it  approached  from  behind.  It  was  running 
rapidly  and  not  making  much  noise.  There  was  no 
blowing  of  any  whistle  nor  ringing  of  any  bell,  and  no 
checking  of  speed.  As  it  approached,  the  headlight 
flashed  out  and  scared  the  horse,  which  jumped  up  and 
backed  into  the  ditch  on  the  roadside  and  then  into  the 
railroad  cut.  The  buggy  and  harness  were  destroyed, 
and  the  horse  killed. 

Dean  &  Smith,  for  plaintiffs. 

Dorset,  Brewster  &  Howell,  Wright  &  Harris  and 
McCuTCHEN  &  Shumate,  for  defendant. 


North  &  South  Street  Railroad  Co.  v.  Spullock. 

1.  Where  a  contract  of  subscription  to  the  capital  stock  of  a  street 
railroad  company  provides  that  the  subscription  shall  be  paid  ''in 
such  instalments  and  at  such  times  as  may  be  decided  by  a  ma- 
jority of  the  stockholders,  or  board  of  directors  or  trustees  em- 
powered for  the  purpose  by  a  majority  of  the  stockholders/'  and 
suit  is  brought  on  such  contract  against  a  subscriber  and  no  proof 
is  offered  showing  that  the  stockholders,  directors  or  trustees 
liave  ever  provided  in  what  instalments  the  subscription  shall  be 


88    883| 
104    78l' 


Digitized  by  VjOOQIC 


284  North  Railroad  Co.  v.  Spullock.      [88  Ga. 

paid,  or  fixed  a  time  or  times  for  euch  payment,  or  made  any  call 
for  payment,  there  should  be  a  judgment  of  nonsuit  against  the 
plaintiff,  iiouth  Oa.  R.  B.  Co,  v.  Ayres,  66  Ga.  230. 
2.  There  being  no  question  of  fact,  but  only  one  of  law,  that  is, 
whether  the  nonsuit  ought  to  have  been  granted,  the  remedy  by 
certiorari  was  available,  and  the  superior  court  could  make  a  final 
disposition  of  the  case.  Greenwood  v.  Boyd,  86  Ga.  582,  and  cases 
cited.  Judgment  affirmedy  with  direction, 

February  1, 189S. 

Corporations.  Stockholders.  Certiorari,  Practice. 
Before  Judge  Maddox.  Floyd  superior  court.  March 
term,  1891. 

The  railroad  company  sued  Spullock  in  a  justice's 
court  upon  his  subscription  to  one  share  of  its  capital 
stock.  He  pleaded  not  indebted,  and  a  special  plea  not 
here  material.  At  the  trial  the  plaintiff  introduced  the 
subscription  obligation  and  list.  The  obligation  was, 
that  the  undersigned  subscribed  to  the  capital  stock  of 
the  company  the  number  of  shares  set  opposite  their  re- 
spective names,  "each  share  to  be  paid  in  such  instal- 
ments and  at  such  times  as  may  be  decided  by  a  ma- 
jority of  the  stockholders,  or  board  of  directors  or 
trustees  empowered  for  the  purpose  by  a  majority 
of  the  stockholders  in  a  meeting  for  organization"; 
etc.  The  plaintiff  closed ;  and  the  defendant  ad- 
mitted his  signature  to  the  obligation,  and  then  moved 
that  the  case  be  dismissed  and  judgment  be  rendered  in 
his  favor,  because  (among  other  reasons)  the  contract 
was  conditional,  and  the  plaintiff  had  introduced  no 
evidence  to  show  that  the  amount  for  one  share  was 
due,  or  in  what  instalments  it  was  to  be  paid,  or  that 
any  call  for  the  payment  of  the  instalment  was  ever 
made,  or  at  what  time  the  board  of  directors  decided 
the  instalment  should  be  paid.  The  motion  was  over- 
ruled, and  judgment  was  rendered  against  the  defend- 
ant for  the  amount  sued  for,  "which  judgment,  actings 
and  doings  of  the  court"  were  assigned  as  error  by  peti- 
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tion  for  certiorari^  on  the  grounds  as  taken  in  the  mo- 
tion to  dismiss.  In  the  superior  court  the  plaintift' 
moved  to  dismiss  the  certiorari  on  the  ground  that  there 
should  have  been  an  appeal  to  a  jury  in  the  justice's 
court  before  certiorari.  The  motion  was  overruled,  and 
the  court,  after  hearing  the  entire  case,  sustained  the 
certiorari  and  rendered  final  judgment  in  favor  of  the 
defendant  against  the  plaintiff.  The  exceptions  are,  (1) 
that  the  motion  to  dismiss  the  certiorari  should  have 
been  sustained ;  (2)  that  the  court  ought  not  to  have 
rendered  final  judgment,  but  directed  a  new  trial  in  the 
justice's  court ;  and  (3)  that  the  judgment  is  contrary 
to  law. 

C.  A.  Thornwell,  by  brief,  for  plaintiff* 
Wright  &  Harris,  for  defendant. 


188    2» 
J  91    185 

Qbise  &  Company  v.  Bluthenthal  &  Bickert. 

One  who  has  sold  personal  property  and  made  a  bill  of  sale  convey- 
ing it  to  the  purchaser,  is  a  competent  witness  to  prove  that  he 
had  no  title,  and  that  it  belonged  to  some  one  else. 
IPebniary  1, 1892.  Judgment  reversed. 

Witness.  Title.  Vendor  and  purchaser.  Before 
Judge  Maddox.  Floyd  superior  court.  March  term, 
1891. 

Geise  &  Company  sued  Bluthenthal  &  Bickert  in  trover 
for  a  beer  cooler  and  two  faucets.  On  the  trial  the 
plaintiffs  swore  W.  J.  Burnett  as  their  first  witness,  and 
asked  him  to  state  to  whom  the  beer  cooler  in  dispute 
belonged.  Counsel  for  defendants  objected  to  the  ques- 
tion, stating  that  defendants  had  bought  the  property 
in  dispute  from  the  witness,  and  he  was  estopped  from 
testifying  against  their  title.  Counsel  for  plaintiffs, 
denying  the  effect  in  law  of  such  fact,  called  the  atten- 
tion of  the  court  to  the  fact  that  there  was  no  evidence 
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to  show  that  defendants  purchased  the  property  from 
the  witness.  Whereupon  the  court,  over  objection  of 
counsel  for  plaintiffs  that  it  was  immaterial,  allowed  the 
defendants  to  introduce  a  bill  of  sale  to  certain  prop- 
erty, including  a  beer  cooler  and  faucets,  made  to  de- 
fendants by  Burnett,  and  Burnett  stated  that  the  cooler 
sued  for  was  the  one  named  in  the  bill  of  sale.  The 
court  then  ruled  that  Burnett  was  estopped  from  testi- 
fying in  favor  of  plaintiffs,  and  refused  to  allow  him,  for 
this  reason,  to  answer  the  question,  or  any  other  as  to  the 
title  to  the  property  in  dispute.  Plaintiffs,  being  unable 
to  proceed  without  the  testimony  of  Burnett,  offered  no 
further  testimony,  and  the  court  permitted  defendants 
to  take  a  verdict  in  their  favor.     Plaintiffs  excepted. 

Wright  &  Harris,  for  plaintiffs. 
Reeoe  &  Denny,  for  defendants. 


Cartter  &  Company  v.  Cotter. 

1.  Under  the  ruling  in  Ellison  v.  Ga.  R.  R.  Co,,  87  Ga.  691,  the  declar- 
ation in  this  case  was  amendable,  the  amendments  were  properly 
allowed  and  no  new  cause  of  action  was  introduced. 

2.  The  plaintiff,  an  inexperienced  employee,  being  put  to  work  with 
machinery  that  waji  deficient  and  therefore  unsafe,  and  by  reason 
of  his  inexperience  not  knowing  of  the  danger  which  he  incurred 
on  account  of  the  deficiency,  he  was  entitled  to  recover  for  a  per- 
sonal injury  which  resulted  in  large  part,  if  not  wholly,  from  the 
use  of  such  unsafe  machinery. 

3.  The  court  committed  no  error  in  admitting  or  rejecting  evidence, 
or  in  charging  the  jury ;  and  there  was  no  error  in  refusing  a  new 
trial.  Judgment  affirmed. 

February  1, 1892. 

Amendment.  Master  and  servant.  Negligence. 
Before  Judge  Maddox.  Floyd  superior  court.  March 
term,  1891. 

Cotter  sued  Cartter  &  Company,  alleging :  On  June 
9,  1888,  he   was   employed  by   defendants   at   Rome, 
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Georgia,  thoy  being  engaged  as  bridge-builders  in  build- 
ing a  bridge  across  the  Etowah  river,  as  a  day-laborer 
upon  the  construction  of  the  false  work  of  the  bridge. 
There  were  employed  upon  the  work  twenty  men,  and 
its  nature  was  such  as  to  require  the  constant  time  and 
work  of  so  many.  Rees  was  foreman  and  Hubbard 
superintendent,  and  these  two  were  in  charge  of  the 
work  for  defendants.  At  the  time  mentioned  the  gang 
of  twenty  was  short  four  men,  and  the  entire  work  of 
the  bridge  had  to  be  done  by  sixteen  hands,  each  man 
being  required  to  do  more  than  he  was  or  ought  to  have 
been  expected  or  required  to  do  when  the  proper  and 
necessary  force  was  on  hand.  While  so  engaged  in  the 
work,  petitioner  was  ordered  by  the  foreman  to  work  at 
a  certain  windlass  which  was  being  used  in  drawing  a 
pile  out  of  the  water  below  and  under  the  place  where  he 
stood  and  was  required  to  stand.  The  windlass  was  defec- 
tive and  in  bad  order,  in  that  it  had  no  dog  or  brake  on 
it  whereby  it  could  be  controlled  and  managed  by  the 
man  managing  it,  so  that  when  the  pile  was  lifted  up 
by  the  man  at  the  windlass  he  had  no  control  of  the 
same  except  to  hold  it  up  by  main  strength.  While 
petitioner  was  so  drawing  up  the  pile  at  the  windlass 
as  stated,  by  reason  of  carelessness  [and  negligence]  on 
the  part  of  [defendants  and  their]  tackle-machines  and 
workmen  managing  said  pile,  it  slipped  from  its  moor- 
ings, and  by  reason  of  the  windlass  having  no  dog  or 
brake  the  handle  thereof  was  jerked  out  of  petitioner's 
hand  very  swiftly  and  violently,  and  rapidly  revolving 
struck  him  on  the  shoulder,  knocking  him  down,  and 
upon  rising  to  his  feet  the  handle  again  struck  him  on 
the  forehead,  again  knocking  him  down  ;  rising  again 
in  a  dazed  condition  and  blinded  from  the  blood  flowing 
from  his  wound,  the  handle  for  the  third  time  struck 
him  twice  on  the  back  of  the  head  knocking  him  down 
in  an  entirely  unconscious  state.     The  declaration  then 
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alleged  the  nature  of  his  injuries  ;  and  further,  that  he 
was  injured  by  the  negligence,  carelessness  and  indif- 
ference of  defendants  by  doubling  work  on  their  em- 
ployees and  furnishing  defective  machinery,  and  requir- 
ing them  to  use  it,  and  that  they  and  their  agents  well 
knew  the  defective  condition  of  the  windlass  and  were 
responsible  for  the  injury. 

Plaintiff  was  allowed  to  amend  by  alleging :  He  was 
informed  by  the  foreman  that  the  windlass  and  all  the 
machinery  was  safe  and  in  order.  Petitioner  was 
wholly  unacquainted  with  the  machinery,  and  did  not 
of  his  own  knowledge  know  whether  it  was  safe  or  un- 
safe, and  relied  upon  and  trusted  the  declaration  of  de- 
fendants and  its  foreman ;  nor  did  petitioner  know  how 
many  men  were  required  to  manipulate  and  work  the 
machinery.  At  the  time  petitioner  was  injured  the 
foreman  took  hold  of  the  windlass  with  him  and  to- 
gether they  drew  up  a  heavy  log,  and  when  they  had 
wound  it  partly  up  the  foreman  was  called  off  and  left 
petitioner  alone  to  hold  the  windlass,  and  it  was  im- 
possible for  him  to  abandon  his  hold  upon  it;  and  while 
he  was  thus  holding  the  windlass,  the  log  to  which  it 
was  attached  gave  way  and  fell  with  its  full  weight 
upon  the  rope  and  jerked  the  windlass  from  his  grasp, 
and  thereby  injured  and  damaged  him.  He  did  not 
know  of  the  defects  in  the  machinery,  nor  that  defend- 
ants were  working  with  an  insufficient  number  of  hands, 
until  after  he  was  injured ;  and  defendants,  well  know- 
ing that  said  machinery  was  defective  and  dangerous, 
neglected  to  repair  and  continued  to  use  it. 

A  trial  was  had,  and  there  was  a  verdict  for  plaintiff 
for  $350.  A  new  trial  was  granted,  and  the  plaintiff 
was  allowed  to  amend  as  follows :  He  was  a  common 
laborer,  and  was  employed  by  defendants  to  do  common 
manual  labor  on  the  bridge.  Defendants  neglected  to 
furnish  for  the  use  of  their  employees  adequate,  suitable 
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and  safe  machinery  and  tools,  and  neglected  to  inspect 
and  keep  in  repair  the  machinery  and  tools  furnished. 
They  famished  to  and  for  the  use  of  plaintiff  a  ma- 
chine, commonly  called  a  crab,  which  waa  defective, 
broken,  out  of  repair  and  dangerous,  in  that  it  had  no 
dog  and  was  unfit  for  the  use  and  service  to  which  it 
was  put.  Plaintiff  was  not  a  mechanic  and  was  not  ac- 
quainted with  the  construction  and  necessary  parts  of 
the  crab,  and  had  no  notice  or  knowledge  that  the 
crab  was  defective,  unsuited  to  the  use  made  of  it, 
nor  that  it  was  in  any  way  dangerous.  Defendants 
knew  the  crab  was  defective,  broken  and  dangerous, 
and  did  not  notify  plaintiff'  of  its  condition,  nor  repair 
it,  but  knowingly  permitted  him  to  use  it.  His  injuries 
were  caused  by  the  absence  of  a  dog  on  the  crab;  if 
a  dog  had  been  attached  to  the  crab  in  a  proper 
manner,  the  dog  would  have  arrested  the  motion  of  the 
windlass  when  it  was  jerked  out  of  petitioner's  hands, 
and  be  would  not  have  been  injured,  the  office  and  sole 
purpose  of  the  dog  being  to  prevent  the  windlass  re- 
volving backwards  when  sudden  and  unusual  weights 
drop  upon  the  ropes.  The  conduct  of  defendants  made 
a  case  of  gross  negligence.  The  plaintiff  also  amended 
by  alleging  the  non-residence  of  defendants. 

Defendants  moved  to  dismiss  the  petition  upon  the 
grounds  that  the  original  declaration  set  forth  no  cause 
of  action ;  the  amendments  were  improperly  allowed 
because  there  was  nothing  in  the  original  pleadings  to 
amend  by,  and  because  they  set  forth  new  causes  of 
action ;  and  in  the  declaration  and  amendments  there 
was  no  cause  of  action  set  forth.  This  motion 
was  overruled.  The  jury  found  for  the  plaintiff  f  440  ; 
and  defendants'  motion  for  a  new  trial  having  been 
overruled,  they  excepted.  The  motion  contained  the 
general  grounds  that  the  verdict  was, contrary  to  law, 
evidence,  etc,  and  that  the  verdict  was  contrary  to  the 
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charge  and  to  certain  portions  of  the  charge  of  the 
court.     Also,  the  following  grounds  : 

The  court  charged  :  "He  must  show  you  that  it  was 
the  negligence  of  this  company  in  failing  to  furnish 
them  with  proper  tools  or  proper  implements,  reason- 
ably safe  implements ;  that  the  implement  was  defective 
and  by  reason  of  the  defect  in  the  implement  this  injury 
occurred ;  he  must  show  you  that  he  did  not  know  it 
or  by  the  use  of  diligence  he  did  not  or  could  not  have 
known  of  it ;  and  if  he  could  not  have  avoided  it  by  the 
exercise  of  ordinary  care,  then  he  can  recover  in  this 
case."  This  charge  was  error  because  the  court,  in  sum- 
ming up  the  contingencies  upon  which  plaintiff  would 
not  be  entitled  to  recover,  failed  to  include  that  of  the 
negligence  of  co-employees,  and  having  omitted  this 
contingency,  nevertheless  concluded  the  paragraph  of 
the  charge  with  the  broad  statement  that  if  the  con- 
tingency stated  did  not  exist,  "then  he  can  recover  in 
this  case."  Afterwards  in  the  course  of  the  charge  the 
court  said :  "If  you  find  it  was  through  the  negligence 
of  co-laborers  he  cannot  recover,"  and  in  summing  up 
used  this  language :  "and  that  it  was  not  caused  by  the 
negligence  of  his  co-employees." 

The  court  charged :  "I  am  requested  to  call  your  at- 
tention to  this  part  of  the  case,  that  in  case  you  find 
that  this  machinery  was  defective  and  that  this  ratchet 
ought  to  have  been  there  on  this  dog,  as  they  call  it, 
and  if  you  find  that  this  injury  would  not  have  occurred 
if  it  had  been  there,  and  you  find  that  this  plaintift 
could  not  have  avoided  this  injury  by  the  exercise  of 
ordinary  care,  and  it  was  not  caused  by  the  negligence 
of  his  co-laborers,  the  plaintift  would  be  entitled  to  re- 
cover,  that  is,  if  the  dog  had  been  upon  this  implement, 
upon  this  crab."  This  charge  was  error  because  given 
after  the  court  had  concluded  its  general  charge  and  the 
case  was  about  to  be  given  to  the  jury ;  and  the  special 
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error  complained  of  is,  that  in  summing  up  the  sub- 
stance of  the  general  charge,  the  court  failed  to  specify 
the  plaintiff  would  not  be  entitled  to  recover  if  the  de- 
fect was  a  patent  defect,  but  the  court,  although  leaving 
out  the  matter  of  patent  defect,  nevertheless  charged 
that  upon  the  contingencies  stated,  "the  plaintiff  would 
be  entitled  to  recover." 

The  court  charged :  ''My  attention  is  called  to  this  by 
defendants'  counsel,  that  you  are  to  determine  from  the 
facts  in  the  case,  if  there  are  any  facts  offered  to  show 
whether  the  plaintiff  could  have  put  on  the  ratchet  if 
it  had  been  there,  could  he  have  put  it  on,  under  the 
circumstances,  if  it  had  been  tliere ; — of  course  you  are 
to  consider  all  those  circumstances.  K  you  find  that  the 
ratchet  or  dog  was  a  necessary  part  of  this  implement 
and  he  could  have  put  it  on,  and  if  he  had  done  so  and 
it  would  not  have  saved  him,  or  if  he  could  and  it  would 
not  have  saved  him,  he  could  not  recover;  but  if  he  could 
have  put  it  there  and  it  would  have  saved  him,  why  he 
ought  to  recover."  The  court  erred  in  using  the  word 
"could"  in  this  charge  where  "would"  should  have  been 
used  ;  and  the  charge  was  misleading  and  confusing. 

The  court  erred  in  allowing  the  last  two  amendments 
made  during  the  progress  of  the  trial,  the  same  being 
objected  to  upon  the  ground  that  they  presented  a  new 
cause  of  action. 

The  court  erred  in  not  dismissing  the  declaration  on 
the  grounds  stated  in  the  motion  to  dismiss. 

The  court  erred  in  allowing  plaintiff  to  testify  :  "I 
suffered  pretty  heavy  pain  at  the  time,  which  continued 
about  two  weeks.  I  have  suffered  pain  since,  but  not  so 
dreadfully.  I  suffered  for  two  weeks  continual  pain ; 
from  that  time  down  I  suffered  from  pain  in  my  head 
when  it  was  hot.  That  blow  had  the  effect  to  hurt  my 
hearing ;  the  effect  of  the  blow  upon  my  senses  has  been 
euch  that  I  cannot  stand  the  heat  of  the  sun  ;  the  heat 
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of  the  sun  just  gives  me  the  headache."  Defendants 
objected  to  this  testimony  upon  the  ground  that  there 
was  no  allegation  in  the  declaration  to  support  it.  It 
was  admitted  upon  the  following  statement  from  the 
court :  "They  can  show  the  character  and  extent  of  the 
injury  at  the  time  and  the  suffering  at  that  time,  and  if 
there  was  continued  pain  they  may  show  that  to  throw 
light  on  the  pain  and  suffering  at  that  time." 

The  court  erred  in  overruling  defendants'  motion  to 
nonsuit  the  plaintiff  for  want  of  sufficient  evidence  to 
support  the  declaration ;  and  because  the  plaintiff^s  evi- 
dence showed  that  the  injury  was  caused  by  his  own 
negligence  or  want  of  care  or  by  the  negligence  of  co- 
employees,  that  it  could  have  been  avoided  by  the  use  of 
ordinary  care  and  diligence  on  his  part,  that  the  defect 
in  the  machinery  (if  a  defect)  was  patent,  and  that  he 
knew  or  could  have  known  the  danger  he  was  in  while 
using  the  machinery. 

The  court  refused  to  allow  defendants'  witness,  Reece, 
to  answer  the  following  question :  "State  whether  or 
not  a  man  of  ordinary  intelligence  would  or  could  not 
know  the  danger  of  holding  to  a  crab-handle  without  a 
dog,  or  without  a  chock,  with  heavy  weight  attached  to 
the  other  end  that  might  jerk  off."  This  was  error  be- 
cause  the  evidence  showed  that  Reece  was  an  experienced 
bridge-builder,  familiar  with  the  use  of  crabs  and  the 
working  of  them  by  men,  and  therefore  he  should  have 
been  allowed  to  give  his  opinion. 

The  court  refused  to  allow  Reece  to  answer  the  fol- 
lowing question:  "State  whether  or  not  it  would  be 
easily  determined  by  a  man  standing  without  the  same 
being  chocked  and  a  heavy  weight  attached  to  the  other 
end  of  the  rope,  that  if  the  weight  attached  there  sud- 
denly jerked,  that  that  would  be  a  dangerous  position 
for  him  to  occupy."  This  was  error  because  Reece  was 
shown  by  the  evidence  to  be  an  experienced  bridge- 
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builder  aud  experienced  in  the  use  of  a  crab.  Further 
error  was  assigned  because,  when  the  question  was  ob- 
jected to  by  plaintiff's  counsel,  the  court,  in  refusing  to 
allow  the  witness  to  answer  (the  time  being  the  hour  for 
adjournment),  said  in  the  presence  of  the  jury,  "Yes,  I 
will  give  you  till  to-morrow  morning  to  put  your  ques- 
tion in  the  proper  shape."  This  statement  was  error 
because  calculated  to  lead  the  jury  to  believe  that  coun- 
sel for  the  defence  was  driven  to  an  extremity  in  his 
effort  to  put  in  testimony  for  the  support  of  the  defence. 
ITewly  discovered  evidence.  In  support  of  this  ground 
defendants  produced  the  affidavit  of  one  Mooney  to  the 
the  following  effect :  At  the  time  Cotter  was  hurt  by 
the  revolving  of  the  crab-handle  in  June,  1888,  at  the 
time  of  the  building  of  the  iron  bridge  for  the  Chatta- 
nooga, Rome  &  Columbus  railroad  at  Rome,  Ga.,  across 
the  Etowah  river,  affiant  was  in  a  boat  situated  near 
the  bank  of  the  river  and  near  the  work  that  was  being 
done  in  the  construction  of  the  bridge ;  he  saw  Cotter 
standing  at  the  crab  with  one  hand,  possibly  both  hands, 
resting  lightly  on  the  crab-handle  ;  just  beforA  that  time 
Cotter  and  the  foreman,  Reece,  had  wound  the  pile  up 
from  the  river  and  lodged  it  in  the  boat  below  where 
workmen  were  engaged  preparing  the  pile  for  use; 
after  the  pile  was  lodged  on  the  boat,  Reece  walked 
from  the  crab  to  the  front  of  the  false  work  ;  as  he  walked 
along  he  stooped  down  and  took  hold  of  the  rope  with 
which  the  pile  had  been  wound  up ;  the  rope  was  slack  ; 
the  pile  afterwards  rolled  off  the  boat,  jerked  on  the 
rope,  and  turned  the  crab-handle  which  struck  Cotter 
on  the  head.  Affiant  did  not  communicate  these  facts 
to  defendants  or  their  counsel  until  after  the  trial,  and 
did  lot  know  they  were  material.  Also,  the  affidavits 
of  the  member  of  defendants'  firm  who  had  charge  of 
the  preparation  and  trial  of  the  case,  and  of  defendants' 
attorneys,  as  to  their  ignorance  of  this  testimony  of 
Mooney  until  after  the  trial. 
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Dean  &  Smith,  for  plaintiffs  in  error,  cited  Cooley, 
Torts,  ed.  1888,  pp.  78,  76-79,  650,  65Y  ;  Wood,  M.  & 
S.  ed.  1877,  pp.  692,  698,  740,  764;  2  Thomp.  Iseg.  ed. 
1880,  pp.  983, 1028;  80  Ga.  227,  427 ;  78  Qa.260;  74  Ga. 
64 ;  70  Ga.  566  ;  68  Ga.  699 ;  55  Ga.  133  ;  Code,  §2202 ; 
3  Am.  R.  511 ;  21  Atl.  Rop.  324  ;  22  Id.  112  ;  19  Johns. 
233 ;  2  Hilt.  217  ;  115  Mass.  304;  46  Penn.  St.  192  ;  10 
Wall.  176. 

Rebcb  &  Denny  and  Dabney  &  Pouchb,  contra^  cited 
14  Am.  &  Eng.  Enc.  L.  844,  845 ;  3  Id.  375  ;  27  Pac. 
Rep.  701,  728 ;  49  N.  W.  Rop.  1028 ;  48  Id.  862 ;  28 
K  E.  Rep.  375,  1091 ;  17  S.  W.  Rep.  748 ;  46  Fed.  Rep. 
160  ;  5Law8on,  Rights,  1201 ;  Wliit.  Sm.  Neg.  26  ;  L. 
R.  9  Ex.  157 ;  8  Allen,  441 ;  32  Minn.  331 ;  94  U.  S. 
469 ;  86  Ga.  538  ;  59  Ga.  545 ;  74  Ga.  64 ;  80  Ga.  568; 
79  Ga.  1. 


The  Central  Railroad  and  Bankino  Co.  v.  Coleman. 

The  pendency  of  a  former  action  in  the  same  court  for  the  same 
cause  is  matter  for  trial  on  a  plea  in  abatement,  and  not  for  a 
motion  to  dismiss ;  the  pendency  of  the  former  action  not  appear- 
ing on  the  face  of  the  declaration.  ^Uen  v.  Compton,  57  Oa.  63 ; 
Kennon  v.  Petty  j  69  Oa,  175.  Judgment  affiifned, 

February  1, 1892. 

Abatement.  Pleading  and  practice.  Before  Judge 
Harris.     Coweta  superior  court.     March  terra,  1891. 

In  August,  1889,  Mrs.  Coleman  filed  her  suit  against 
the  Central  Railroad  and  Banking  Company  and  the 
Savannah,  Griffin  and  North  Alabama  Railroad  Com- 
pany for  the  homicide  of  her  son,  and  in  January,  1891, 
also  filed  her  suit  against  the  Central  Railroad  and 
Banking  Company  for  his  homicide.  At  the  appear- 
ance term  of  the  last  mentioned  cause,  having  previ- 
ously filed  a  plea  in  abatement  setting  up  the  pendency 
of  the  two  suits  for  the  same  cause  of  action,  the  defend- 
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ant  moved  to  dismiss  the  case  on  the  ground  that,  before 
the  filing  of  the  suit  and  at  the  time  of  making  the  mo- 
tion to  dismiss,  the  plaintiff  was  prosecuting  the  other 
suit  against  the  defendant  for  the  same  cause  of  action. 
This  motion  was  overruled  upon  the  ground  that  the 
case  did  not  stand  for  trial  at  the  term  at  which  the  mo- 
tion was  made,  and  to  this  ruling  the  defendant  ex- 
cepted. 

A.  D.  Freeman,  Atkinson  A  Hall  and  J.  T.  Pendle- 
ton, for  plaintiff  in  error. 
P.  F.  Smith  and  P.  H.  Brewster,  contra. 


Boozer  v.  Fuller. 

Where  in  a  justice's  court  the  presiding  justice  gives  judgment 
against  a  garnishee  as  in  case  of  default,  because  of  his  failure  to 
respond  to  a  notice  to  produce  books  and  papers,  the  garnishee  is 
entitled  to  appeal  to  a  jury  in  the  same  court. 
TebroATj  1, 18».  Judgment  affirmed. 

Justice's  court.  Appeal,  Garnishment.  Before 
Judge  Harris.  Carroll  superior  court.  April  term, 
1891. 

In  1889  Fuller  was  served  with  a  summons  of  gar- 
nishment in  the  case  of  Boozer  against  Trammell,  judg- 
ment in  a  justice's  court.  Fuller  filed  an  answer  deny- 
ing indebtedness,  etc.  The  answer  was  traversed,  it  be- 
ing alleged  that  Trammell  was  a  cropper  or  tenant  on 
Fuller's  farm,  and  that  Fuller,  as  landlord,  had  Tram- 
mell's  entire  crops  for  the  year  1889  in  his  possession 
at  the  date  of  service  of  the  summons  of  garnishment, 
or  owed  Trammell  for  them,  which  crops  were  worth 
more  than  the  amount  of  Trammell's  indebtedness  to 
Fuller.  Notice  of  this  traverse  was  given  to  Fuller,  and 
he  was  also  served  with  a  notice  to  produce  his  contract 
with  Trammell  and  his  books  of  original   entries  in 
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which  he  kept  his  accounts  against  Trammcll,  and  also 
all  notes,  memoranda,  warehouse  receipts,  cotton  bills, 
and  all  other  papers  and  books  in  any  way  relating  to 
the  dealings  between  Fuller  and  Trammell  for  or  dur- 
ing the  year  1889,  for  the  purpose  of  being  used  by 
Boozer  as  evidence  on  the  trial  of  the  issue  made  by  the 
answer  and  traverse.  When  the  case  was  called  for  the 
purpose  of  trying  the  issue.  Fuller  made  no  response  to 
the  notice  to  produce,  showed  no  cause  why  he  did  not 
do  so,  and  after  calling  did  not  come  into  court;  and 
after  plaintiff  Boozer  had  complied  with  the  law  with 
reference  to  notice  to  produce  books,  papers,  etc.,  the 
justice  of  the  peace,  on  motion  of  plaintiff,  rendered 
judgment  against  Fuller  as  required  by  law.  After- 
wards Fuller  entered  an  appeal  from  this  judgment  to  a 
jury  in  the  justice's  court.  This  appeal  was  dismissed 
upon  motion  made  by  Boozer,  upon  the  ground  that  the 
judgment  was  rendered  against  Fuller  because  he  was 
in  default  and  did  not  make  any  response  to  the  notice 
to  produce.  The  cause  was  taken  by  certiorari  to  the 
superior  court,  and  the  certiorari  was  sustained,  to  which 
decision  Boozer  excepted. 

W.  C.  HoDNBTT,  for  plaintiff,  cited  Code,  §§3510,  3513, 
4161,  4067;  Cobb's  Dig.  529;  46  Ga.  41  ;  53  Ga.  569; 
64  Ga.  680 ;  65  Ga.  556 ;  69  Ga.  745,  841 ;  70  Ga. 
723;  72  Ga.  184,  206 ;  78  Ga.  707. 

No  appearance  contra. 


Steele  v.  Cochran  &  Allgood. 

1.  Though  the  verdict  eeems  strongly  against  the  weight  of  evidence, 
yet  it  being  a  second  verdict  in  favor  of  the  same  party,  and  there 
being  some  slight  evidence  to  support  it,  there  was  no  abuse  of 
discretion  in  overruling  the  certiorari. 

2.  The  judgment  being  rendered  at  the  December  term  of  the  jus- 
tice's court,  and  the  execution  showing  that  it  was  rendered  on 
the  20th  of  December,  there  was  no  variance  between  the  execu- 
tion and  the  judgment.  TudgmerU  affirmed. 
February  8, 1892. 
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Verdict.  Judgment.  Execution.  Before  Judge  Har- 
ris.    Carroll  superior  court.     April  term,  1891. 

Execution  against  Haney  was  levied  on  a  bull  which 
was  claimed  by  Steele.  In  the  justice's  court  the  issue 
was  twice  tried,  and  both  juries  found  against  the  claim- 
ant. From  the  first  verdict  certiorari  was  sustained ; 
from  the  second  it  was  overruled.  The  grounds  of  error 
were,  that  the  verdict  was  contrary  to  the  evidence,  and 
that  it  was  error  to  admit  the  execution  in  evidence  over 
claimant's  objection  that  it  did  not  follow  the  judgment. 
The  judgment  was  entered  on  the  magistrate's  docket 
as  rendered  at  the  December  term,  1884  ;  the  execution 
did  not  recite  that  the  judgment  was  rendered  at  that 
term,  but  recited  that  it  was  rendered  December  20, 
1884. 

Reese  &  Cobb,  for  plaintiflE*  in  error. 
J.  L.  Cobb,  by  brief,  contra. 


Russell  v.  The  State. 

Criminal  law.    Murder.    Manslaughter. 

The  evidence  showing  that  the  prisoner  and  deceased,  a  much  larger 
man,  were  in  a  quarrel  in  the  field  where  they  were  at  work ;  that 
after  giving  the  deceased  the  "damned  lie,"  the  prisoner  went  to 
a  branch  near  by,  took  a  drink  of  water,  procured  a  flint  stone 
about  the  size  of  one's  fist,  put  it  in  his  pocket,  and  returned  to 
the  scene  of  the  quarrel ;  that  the  deceased  resumed  the  quarrel, 
and  advanced  upon  him  with  a  knife,  threatening  to  kill  him ; 
that  the  prisoner,  in  resistance  to  this  assault,  struck  the  deceased 
with  a  stick  which  he  had  in  his  hand  to  work  with ;  that  the  de- 
ceased, continuing  to  advance,  cut  the  prisoner  in  the  jaw  with  his 
knife,  also  cut  his  hat  in  several  places,  and  after  breaking  the 
knife,  started  off  looking  down  in  a  stooping  position  as  if  intend- 
ing to  procure  a  stone  or  something  else  to  fight  with  ;  that  an- 
other person  present  threw  a  stone  at  deceased  and  hit  him  in  the 
back,  and  that  immediately  thereafter  the  prisoner  also  threw 
the  stone  which  he  had  concealed  in  his  pocket,  and  hitting  him 
on  the  back  of  the  head,  inflicted  the  mortal  wound :  Beld,  that 
the  offence  was  not  murder,  but  voluntary  manslaughter. 

Bleckley,  C.  J.,  dubitofUe,  Judgment  reverted. 

Febmary  8, 1892. 
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Before  Judge  Boynton.  Newton  superior  court. 
March  term,  1891. 

J.  M.  Pace  and  E.  F.  Edwards,  by  brief,  for  plaintiff 
in  error. 

W.  A.  Little,  attorney-general,  by  J.  H.  Lumpkin, 
and  E.  Wo  mack,  solicitor-general,  contra. 


Neal,  executor,  v.  Reams,  administrator. 

Ambiguities.    Promissory  notes.    Interest. 

A  promiflBory  note  for  $711.85,  with  interest  at  the  rate  of  8  percent, 
per  annum  after  maturity,  dated  March  4th,  1885,  and  promising  to 
pay  "on  the  5th  March  after  date,"  is  ambiguous,  and  open  to 
explanation  by  extrinsic  evidence.  In  the  absence  of  any  such 
evidence,  there  was  no  error  in  construing  the  note  as  maturing 
on  the  5th  of  March,  1886,  rather  than  on  the  5th  of  March,  1885, 
as  the  date  of  the  note  included  the  month  and  year  as  well  as 
the  day  on  which  it  was  executed.  Judgment  affirmed. 

February  3, 1892. 

Before  Judge  Boynton.  Pike  superior  court.  April 
term,  1891. 

E.  F.  DuPree  and  Payne  &  Tye,  for  plaintiff,  cited 
Code,  §§2056,  2757,  par.  2 ;  3  Rand.  Com.  P.  §§1709, 
1712. 

Stewart  &  Daniel,  by  brief,  for  defendant,  cited  77 
Ga.  37 ;  79  Ga.  106-6. 


Stafford  v.  Staunton. 

An  oral  stipulation  by  the  landlord  at  the  time  of  taking  an  absolute 
promissory  note  for  rent  of  mills,  to  the  effect  that  if  the  mills 
should  be  destroyed  by  fire  the  rent  should  cease,  and  that  he 
would  not  require  the  tenant  to  pay  rent  for  the  balance  of  the 
term,  is  no  defence  to  an  action  upon  the  rent  note,  it  appearing 
that  there  was  no  intention  by  either  of  the  parties  to  insert  the 
stipulation  in  the  note,  but  that  it  was  left  out  by  mutual  consent 
and  not  by  fraud,  accident  or  mistake.  Dyar  v.  Walton,  79  Oa, 
466,  and  cases  cited.  Judgment  affirmed. 

February  3, 1882. 
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Landlord   and    tenant.     Promissory    notes.     Before 
Judge  BoYNTON.    Pike  superior  court.    April  term,  1891. 

Action  on  a  promissory  note,  by  G.  B.  Stauntoa, 
transferee,  ogalnst  the  mafcef«,flt«Sbrd  and  Hamburger. 
The  exception  is  to  the  striking  of  Stafford's  plea  on 
demurrer.  The  note  was  dated  Dec.  6, 1885,  was  paya- 
ble to  W.  D.  Staunton  or  his  order,  and  was  for  $400 
"for  the  rent  of  his  interest  in  what  is  known  as  Green- 
wood Mills."  It  bore  a  transfer  to  G.  B.  Staunton  "for 
value  received  without  recourse  on  me,"  dated  January 
16,  1886.  Stafford's  plea  was,  that  the  plaintiff  should 
not  recover  "for  the  reason  that  plaintiff,  at  time  suit 
was  brought,  was  not  nor  is  he  now  the  owner  of  the 
note  sued  on,  but  one  I.  8.  Staunton  is  the  owner  of 
note  sued  on,  and  became  owner  of  same  after  it  was 
due  and  after  the  Greenwood  Mills,  the  rent  of  which 
is  the  consideration  of  the  note  sued  on,  were  destroyed 
by  fire,  and  that  said  I.  8.  Staunton  knew,  at  time 
he  became  owner  of  said  note,  that  said  mills  had  been 
destroyed  by  fire.  Defendant  pleads  further  that  note 
sued  on  was  given  for  12  months  rent  of  said  mills,  and 
after  defendant  had  used  same  thirty  days,  without  any 
fault  of  defendants,  said  mills  were  totally  destroyed  by 
fire,  in  consequence  of  which  defendants  were  deprived 
of  the  use  of  same  the  balance  of  year  they  were 
rented.  Defendants  show  that  they  owe  thirty-three  and 
33-100  dollars  on  said  note  for  the  use  of  said  mills 
thirty  days,  and  that  the  consideration  of  said  note  has 
failed  except  as  to  said  thirty-three  a,nd  33-100  dollars. 
Defendant  further  pleads  that  said  note  was  procured 
from  him  by  fraud  practiced  upon  him  by  W.  D.  Staun- 
ton, the  payee  of  same,  in  this :  that  defendant  refused 
to  sign  said  note  unless  it  was  stipulated  in  same  that 
in  case  said  mills  were  burned  during  said  renting,  that 
defendants  were  not  to  be  further  liable  for  the  rent  of 
same ;  whereupon  said  W.  D.  Staunton  insisted  that  it 
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made  no  difference  as  to  that,  and  if  said  mills  should 
burn  defendants'  liability  was  to  cease,  and  said  Staun- 
ton further  stated  that  defendant  knew  him  (Staunton) 
well  enough  to  know  that  he  would  not  require  defend- 
ants to  pay  rent  on  said  mills  if  they  should  burn  ;  that 
said  Staunton  again  and  again  assured  defendant  that 
he  would  not  require  defendant  to  pay  rent  on  said  mills 
if  they  burned  up.  Defendant  alleges  that  he  relied  on 
said  assurances  and  believed  that  said  Staunton  was 
telling  the  truth,  and  under  said  belief  he  was  induced 
to  sign  said  note.  Wherefore  defendant  says  he  should 
not  be  held  liable  on  said  note." 

J.  S.  Pope  and  Blalook  &  Birnby,  by  brief,  for  plain- 
tiff in  error,  cited  80  Ga.  747 ;  78  Ga.  173  ;  74  Ga.  348; 
63  Ga.  282 ;  59  Ga.  562  ;  54  Ga.  296,  527 ;  51  Ga. 
627  ;  46  Ga.  394  ;  Code,  §§1996,  3803;  1  Gr.  Ev.  §284a; 
7  Am.  &  Eng.  Enc.  L.  92. 

E.  F.  DuPreb,  by  brief,  contra,  cited  Code,  §§2857, 
8800,  2293  ;  79  Ga.  466 ;  60  Ga.  158,  614  ;  54  Ga.  289; 
53  Ga.  18;  52  Ga.  149,448,570;  49  Ga.  273;  43  Ga. 
190,333,423;  39  Ga.  471;  20  ffa.  242;  12  Ga.  12; 
11  Ga.  109-11 ;  2  Ga.  124. 


Clayton  et  al.  v.  Daniel. 

There  was  no  abuse  of  discretion  in  granting  a  first  new  trial. 

February  8, 1892.  Judgment  affirmed. 

New  trial.  Before  Judge  Boynton.  Spalding  superior 
court.     February  adjourned  term,  1891. 

Doctor  Daniel  sued  G.  W.  &  E.  M.  Clayton  upon  an 
account  for  medical  services  rendered  to  one  Troy 
Rivers.  There  was  a  verdict  for  the  defendants.  A  mo- 
tion for  a  new  trial  was  made,  upon  the  grounds  that 
the  verdict  was  contrary  to  law,  evidence,  etc.  A  new 
trial  was  granted,  and  the  defendants  excepted.  The 
evidence  for  the  plaintiff  was  to  the  following  effect : 
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Defendants  had  a  contract  for  railroad  grading.  One 
Homer  was  in  charge  of  th^  work  as  boss  of  the  hands. 
Rivers,  one  of  the  hands,  was  caught  under  falling  earth 
and  hurt.  One  Snider  ran  for  a  doctor  and  got  Daniel, 
and  Daniel  went  down  to  where  Rivers  was.  Snider 
testified  that  he  did  not  see  the  defendants  there  and 
that  he  was  requested  to  go  for  Doctor  Daniel,  but  did 
not  state  who  requested  hini.  Daniel  went  to  the  works 
and  found  Rivers  badly  hurt  and  unconscious.  Soon 
after  he  arrived  where  Rivers  was  lying,  one  of  the  de- 
fendants carae  up  and  asked  if  a  doctor  had  been  sent 
for.  He  was  told  by  Homer,  "Yes,  here  is  a  doctor," 
and  defendant  asked  what  had  best  be  done  for  Rivers. 
Daniel  said  he  must  be  moved  into  a  house ;  defendant 
said  he  had  a  house  and  they  would  carry  him  there, 
and  Rivers  was  moved  to  the  house  immediately.  Daniel 
and  defendant  walked  to  the  house  together,  and  when 
they  arrived  defendant  told  him  to  do  all  he  could  for 
Rivers,  that  he  (defendant)  had  plenty  of  wood  to  make 
him  comfortable,  and  to  call  any  of  the  hands  to  turn 
Rivers  over  and  assist  at  any  time.  Daniel  said  Rivers 
ought  to  be  placed  on  a  cot  and  should  have  another 
article;  defendant  said  all  right,  he  would  get  them, 
and  he  did  get  them.  When  the  defendant  started  he 
turned  and  said,  "Doctor,  save  him  if  you  can."  He 
also  told  the  doctor  to  do  all  he  could  for  the  boy,  and 
upon  that  the  doctor  gave  him  good  attention  and  cured 
him.  The  amounts  charged  in  the  bill  sued  upon  are 
less  than  the  regular  fees  for  such  services.  Defendant 
came  to  see  Rivers  frequently  while  the  doctor  attended 
him,  had  him  moved  to  another  house,  and  in  passing 
would  ask  the  doctor  how  he  was,  and  told  the  doctor 
to  get  him  up  as  soon  as  he  could  and  get  him  on  his 
feet.  When  Rivers  got  so  he  could  go  about,  the  doc- 
tor told  defendant  the  case  was  ready  to  be  dismissed, 
who  replied,  "All  right."     The  first  of  the  inonth  fol- 
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lowing  the  doctor  presented  his  bill,  and  defendant  re- 
ceived it  without  saying  anything.  About  a  month  after- 
wiards  the  doctor  asked  him  for  the  money,  and  he  said  he 
did  not  know  if  they  should  pay  it.  When  the  doctor  got 
Rivers  up  he  turned  him  over  to  defendants,  and  they 
sent  Rivers  and  his  mother  to  their  home.  When  Rivers 
was  first  taken  into  the  house  the  doctor  injected  mor- 
phine,  whiskey  and  quinine,  and  afterwards  defendant 
asked  him  if  he  had  not  best  give  Rivers  some  brandy 
and  the  doctor  said  yes,  so  soon  as  Rivers  got  able  to 
swallow. 

The  testimony  for  the  defendants  was  to  this  effect : 
When  the  accident  occurred  they  were  about  a  mile 
away,  and  when  they  arrived,  found  that  Rivers  had 
been  carried  to  a  house.  They  walked  in  ;  one  of  them 
felt  the  negro's  pulse  and  asked  if  a  doctor  had  been 
sent  for.  Plaintiff  stepped  forward  and  said  he  was  the 
doctor,  and  this  defendant  asked  what  he  had  done  for 
the  negro,  and,  the  doctor  replying  he  had  given  him 
morphine,  asked  if  a  little  brandy  would  not  help  him, 
and  the  doctor  said,  "Yes,"  and  gave  him  some.  The 
doctor  then  suggested  that  Rivers  ought  to  have  some- 
thing to  lie  upon,  and  the  other  defendant  purchased  a 
cot  and  sent  it  down  for  Rivers.  Defendants  never  em- 
ployed plaintiff  nor  intimated  that  they  would  pay  any 
bill.  Rivers  was  simply  hired  by  the  day.  Plaintiff 
never  asked  them  if  they  would  pay  the  bill  until  after 
the  services  were  rendered,  nor  intimated  that  he  would 
look  to  them  for  payment,  and  when  he  presented  the 
bill,  was  told  they  had  nothing  to  do  with  it  and  were 
not  responsible  for  it.  During  the  time  Rivers  was  con- 
fined to  his  bed  he  was  furnished  by  defendants  with  a 
house,  a  cot,  wood  and  provisions  for  himself  and 
mother.  One  of  the  defendants  testified  that  he  knew 
something  of  medicine,  and  nearly  always  acted  as  doc- 
tor for  any  of  his  hands  who  might  be  sick  or  get  hurt ; 
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and  that  as  soon  as  he  heard  that  Rivers  was  hurt  he 
sent  and  notified  the  commissary  to  hold  up  his  wages. 
The  other  testified  that  Homer  was  an  overseer  of  hands 
for  defendant  but  had  no  authority  to  send  for  or  hire  a 
doctor. 

Beck  &  Cleveland,  for  plaintifts  in  error. 
Stewart  &  Daniel,  by  brief,  contra. 


Wbbms  v.  The  Georgia  Midland  &  Gulf  Railroad  Co. 

The  evidence  showing  that  the  principal  inducement  which  moved 
the  plaintiff  in  error  to  subecribe  for  stock  was  to  get  the  com- 
pany to  bring  its  road  to  McDonough  instead  of  to  Locust  Grove, 
and  he  not  stating  in  his  own  testimony  that  he  would  not  have 
subscribed  or  given  his  note  for  the  stock  if  he  had  known 
how  much  stock  and  bonds  had  been  or  would  be  isRued,  the  ver- 
dict of  the  jury  was  correct,  and  there  was  no  error  in  not  grant- 
ing a  new  trial.  Judgment  affirmed, 
Febraaiy  8, 1892. 

Contracts.  Stock  subscription.  New  trial.  Before 
Judge  BoYNTON.  Henry  superior  court.  April  term, 
1891. 

The  railroad  company  sued  Weems  upon  a  note  given 
for  a  subscription  to  its  stock.  He  pleaded,  among 
other  things,  that  he  was  induced  to  give  the  note  by 
representation  of  the  president  and  other  agents  of  the 
company  that  stock  to  the  amount  of  only  $3,000  and 
bonds  to  the  amount  of  only  $12,000  per  mile  would  be 
issued,  and  that  in  fact,  at  the  time  these  representations 
were  made,  stock  to  the  amount  of  $12,000  and  bonds 
to  the  amount  of  $15,000  per  mile  had  been,  or  agreed 
to  be  and  afterwards  were,  issued.  This  and  other  pleas 
were  stricken.  The  plaintiff  obtained  a  verdict,  and  the 
defendant's  motion  for  a  new  trial  was  overruled.  He 
brought  the  case  to  this  court,  and  it  was  held  that  the 
plea  mentioned  should  have  been  submitted  to  the  jury. 
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84  Ga.  356.  The  case  was  again  tried,  and  a  verdict 
again  obtained  by  the  plaintiff.  Defendant  moved  for  a 
new  trial;  his  motion  was  overruled,  and  he  excepted. 
The  motion  contained  the  general  grounds  that  the  ver- 
dict was  contrary  to  law,  evidence,  etc.,  and  that  a  cer- 
tain extract  from  the  charge  of  the  court  was  error. 

Upon  the  question  of  the  representation  mentioned, 
one  of  the  plaintiff's  witnesses  testified  :  He  was  present 
at  a  public  meeting  called  September  18,  1886  (the  not^ 
sued  on  was  dated  October  4,  1886),  for  the  purpose  of 
getting  subscriptions  to  the  capital  stock  of  plaintiff. 
At  this  meeting  Grantland,  Goetchius  and  others  were 
present ;  several  made  speeches.  Grantland  was  the 
acting  president  of  plaintiff,  but  witness  was  not  sure 
who  was  acting  attorney.  In  Grantland's  speech  he 
said,  among  other  things,  in  stating  how  cheaply  the 
road  would  be  built,  that  it  should  not  be  stocked  for 
more  than  f  3,000  per  mile  nor  bonded  for  more  than 
$12,000  per  mile.  At  this  meeting  books  were  opened 
and  stock  subscribed  for.  Defendant  was  present  at  the 
meeting,  but  witness  did  not  know  whether  he  sub- 
scribed at  that  time  or  not.  The  other  witness  testified : 
He  was  present  at  the  meeting  and  heard  the  speeches, 
but  did  not  hear  the  representations  testified  about, 
though  they  may  have  been  made.  Witness  did  not 
know  of  his  own  knowledge  that  Grantland  was  presi- 
dent, or  that  Goetchius  was  attorney,  at  the  time.  Goet- 
chius made  a  speech  at  Griffin  (the  meeting  in  question 
was  at  McDonough  and  plaintiff's  road  runs  by  Griffin 
to  McDonough)  to  solicit  subscriptions.  It  also  appeared 
that  plaintiff's  road  has  been  stocked  to  the  amount  of 
$12,500  per  mile  and  bonded  for  $15,000  per  mile  ;  and 
that  the  notice  published  by  the  directors  announcing 
the  completion  of  the  road  to  McDonough  (at  which 
time  notes  for  subscriptions  to  stock  given  at  McDon- 
ough were  to  become  due)  was  signed  by  Grantland  as 
one  of  the  directors. 
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One  of  the  defendant's  witnesses  testified :  He  was 
present  at  the  meeting;  Grantland,  Goetchius  and  an- 
other made  speeches ;  Goetchius  was  acting  attorney  for 
plaintiff,  and  Grantland  acting  as  president;  plaintiff 
suggested  the  holding  of  the  meeting ;  in  their  speeches 
they  said,  among  other  things,  that  the  railroad  should 
not  be  stocked  for  more  than  $3,000  per  mile  nor  bonded 
for  more  than  $12,000  per  mile,  and  that  it  would  be 
stocked  and  bonded  so  low  it  would  pay  good  dividends  ; 
both  Grantland  and  Goetchius  made  these  representa- 
tions ;  books  were  then  and  there  opened  for  subscrip- 
tion, and  defendant  subscribed  there ;  when  a  certain 
amount  had  been  subscribed  a  committee  afterwards 
went  to  and  conferred  with  Grantland  as  president,  and 
others  of  the  plaintiff  company,  and  they  told  them  to 
come  back  and  get  the  balance  necessary  to  make  a  sub- 
scription of  $15,000  subscribed,  which  they  did,  and  it 
was  some  time  after  this  that  the  subscription  notes  were 
signed ;  some  time  after  the  subscriptions  were  made  up, 
Goetchius  came  to  McDonough  and  got  witness  to  help 
him  to  ^t  the  subscription  notes  signed  up,  and  Gt)et- 
chius  and  he  got  the  notes ;  the  books  were  opened  on  the 
day  of  the  meeting,  and  a  committee  of  citizens,  of 
whom  defendant  was  not  one,  were  appointed  to  solicit 
subscriptions;  and  neither  Goetchius,  Grantland,  nor 
any  railroad  man  asked  for  subscriptions.  Another  tes- 
tified that  he  was  present  at  the  meeting ;  that  Grant- 
land  was  acting  president  and  Goetchius  acting  attorney 
of  plaintiff;  that  he  did  not  remember  Grantland  speak- 
ing, but  remembered  Goetchius  making  a  speech ;  that 
Goetchius  solicited  subscriptions,  appealed  for  subscrip- 
tions, and  said,  among  other  things,  if  the  people  sub- 
scribed the  railroad  should  not  be  stocked  for  more  than 
18,000  per  mile,  nor  bonded  for  more  than  $12,000  ;  and 
that  defenlant  was  present  and  subscribed.  Defendant 
testified  tt  at  he  was  present  at  the  meeting ;  that  Grant- 
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land  was  acting  president  and  Goetchius  acting  attor- 
ney ;  that  both  made  speeches,  but  he  did  not  specially 
remember  Grantland's  speech;  that  Goetchius  in  his 
speech  said  the  road  would  not  be  stocked  for  more  than 
$3,000  per  mile,  nor  bonded  for  more  than  $12,000 ; 
that  at  the  time  the  subscription  notes  were  due  the 
stock  was  worth  from  $6  to  $10  per  share ;  that  he  did 
not  think  he  would  have  subscribed  to  the  stock  if  they 
had  said  it  would  be  stocked  and  bonded  at  $12,000 
and  $15,000  per  mile  ;  that  Goetchius  said  in  his  speech 
that  if  $15,000  was  raised  the  road  would  come  to  Mc- 
Donough,  if  not,  it  would  go  to  Locust  Grove,  and  that 
was  one  of  the  things  which  induced  defendant  to  sub- 
scribe ;  that  no  one  solicited  him  to  subscribe,  but  he  just 
came  up  when  Goetchius  finished  speaking  and  sub- 
scribed ;  that  the  subscription  was  in  a  summer  month, 
and  he  gave  his  note  for  the  subscription  in  the  fall ; 
that  no  representations  were  made  to  him  at  the  time 
the  note  was  given ;  that  his  original  subscription  was 
$100,  and  he  increased  it  to  $150  to  make  up  the  $15,- 
000  ;  and  that  when  he  gave  the  note  he  did  not  know 
that  the  road  had  been  stocked  and  bonded  for  more 
than  $8,000  and  $12,000  per  mile. 

,   Bryan  ^  Dickbn,  for  plaintiff*  in  error. 
Beck  &  Cleveland,  contra. 


Heplin  v.  Kiser  &  Company. 

There  being  no  evidence  touching  the  solvency  or  insolvency  of  the 
defendant  in  y{.  fa.  at  the  time  he  made  the  voluntary  conveyance 
to  his  wife,  or  that  the  plaintiffs'  debt  was  then  m  existence,  the 
court  erred  in  charging  the  jury  that,  if  he  was  insolvent,  the 
deed  was  void  as  against  creditors  whose  debts  wen)  in  existence 
at  the  time.  JudgnirrU  reverted, 

February  Z,  1883. 


Digitizi  by  Google 


Reports.]  October  Term,  1891.  807 

Charge  of  court.  Evidence.  Debtor  and  creditor. 
Before  Judge  Boynton.  Henry  superior  court.  April 
term,  1891.      . 

An  execution  from  a  justice's  court  in  favor  of  Kiser 
&  Company  against  J.  H.  Colvin,  founded  upon  a  judg- 
ment of  February  2,  1889,  and  bearing  an  entry  of  no 
personalty  to  be  found,  was  levied  upon  a  house  and  lot 
to  which  J.  S.  Heflin  interposed  a  claim.  The  entry  of 
levy  recites  that  "J.  H.  Colvin  is  now  in  possession  of 
same,"  and  is  dated  June  8,  1889.  At  the  trial  appeared 
in  evidence  three  deeds  conveying  the  property  :  the 
first,  from  Arch  Brown  to  J.  H.  Colvin  in  consideration 
of  $145,  dated  November  14,  1888,  and  recorded  No- 
vember 26,  1888 ;  the  second,  from  J.  H.  Colvin  to  his 
wife,  Deacy  Colvin,  in  consideration  of  love  and  aftec- 
tion  and  $5.00,  dated  November  22,  1888,  and  recorded 
November  26,  1888 ;  the  third,  from  Deacy  Colvin  to 
J.  S.  Heflin  in  consideration  of  $200,  dated  December 
28,  1888,  and  bearing  no  entry  of  record.  The  claimant 
also  introduced  a  receipt  from  himejelf  to  J.  H.  Colvin 
for  "$60  for  rent  of  house  and  lot  for  the  year  1890," 
dated  January  1,  1891;  and  one  of  the  claimant's  attor- 
neys testified  that  he  borrowed  this  receipt  from  J.  H. 
Colvin  to  use  as  evidence  in  this  case,  and  that  both  the 
claimant  and  J.  H.  Colvin,  together  and  in  each  other's 
presence,  said  it  was  for  the  rent  of  the  house  and  lot  in 
controversy  for  the  year  1890. 

The  property  was  found  subject,  and  the  claimant's 
motion  for  a  new  trial  was  overruled.  The  grounds  of 
the  motion  were  that  the  verdict  was  contrary  to  law 
and  evidence,  and  that  the  court  erred  in  charging  the 
jury  thus :  "If  J.  H.  Colvin  was  insolvent  and  unable  to 
pay  his  debts  at  the  time  when  he  made  the  deed  con- 
veying the  property  in  dispute  to  his  wife,  then  such 
conveyance  would  be  void  as  against  creditors  of  Colvin 
whose  debts  were  in  existence  at  the  time.  " 
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Bryan  &  Dicken  and  J.  F.  Wall,  for  plaintiff  in  error, 
cited  34  Ga.  337;  63  Ga.  650,697 ;  65  Ga.  638;  67  Ga. 
306,  316,  337,  466  ;  80  Ga.  399  ;  Code,  §1952. 

Payne  &  Tye,  contra,  cited  Code,  §1952;  51  Ga.  18; 
61  Ga.  629 ;  68  Ga.  567 ;  75  Ga.  533 ;  76  Ga.  699. 


May  v.  Jones  et  al. 

1.  It  is  libelous,  and  therefore  actionable,  for  a  notary  public  falsely 
and  maliciously  to  protest  for  non-payment  the  acceptance  of  a 

.     .  person  engaged  in  manufactures,  and  then  send  the  draft,  together 

JJ  J*j  with  such  protest,  "to  the  source  from  whence  it  came."    That 

the  protest  shows  on  its  face  that  no  proper  legal  demand  was 
made  for  payment,  will  not  render  the  libel  harmless  to  the  credit 
and  business  of  the  acceptor,  since  to  be  published  as  one  who  has 
dishonored  his  commercial  paper  tends  naturally  to  produce 
injury. 

2.  As  a  general  rule,  a  bank  is  not  responsible  for  a  malicious  pro- 
test made  and  published  by  a  notary  public  rightly  employed  by 
it,  such  notarial  act  being  that  of  a  public  officer ;  and  it  makes 
no  difference  that  such  notary  is  also  an  employee  and  agent  of 
the  bank. 

3.  In  order  to  render  the  bank  liable,  it  would  at  least  have  to  be 
alleged  that  it  shared  maliciously  in  the  production  or  publication 
of  the  libel.  An  allegation  "that  the  action  of  the  notary  in  the 
matter,  he  acting  under  the  authority  of  the  bank,  is  the  action 
of  said  bank,"  is  not  sufficient  to  charge  the  bank  as  a  joint  tort- 
feasor with  the  notary. 

4.  A  joint  demurrer  by  two  defendants  to  a  declaration,  for  want  of 
a  cause  of  action,  should  be  overruled  if  the  declaration  sets  forth 
a  cause  of  action  as  to  either  of  the  defendants. 
December  7, 1891 .    By  two  Justicei. 

Libel.  Protest  of  acceptance.  Bank  officers.  No- 
tary public.  Pleadings  and  practice.  Before  Judge 
Van  Epps.     City  court  of  Atlanta.     March  term,  1891. 

Reported  in  the  decision. 

R.  J.  Jordan,  for  plaintift*. 
RossER  &  Carter,  for  defendant. 

Lumpkin,  Justice. 

May  brought  his  action  of  libel  against  Jones  and  the 
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Merchants  Bank  of  Atlanta,  for  damages  to  his  credit 
and  standing  as  a  business  man,  by  reason  of  a  certain 
draft  being  protested  for  non-payment  by  said  Jones 
who  was  a  notary  public  and  also  an  employee  and 
agent  of  the  bank.  The  defendants  joined  in  a  de- 
murrer to  the  declaration  on  the  grounds  that  there  was 
no  cause  of  action  set  out  as  for  a  libel ;  that  there  was 
no  cause  of  action  set  out  as  for  a  wrongful  protest ; 
and  that  the  bank  was  not  liable  for  the  acts  of  Jones 
under  the  allegations  in  the  declaration.  The  judgment 
on  this  demurrer  recites  that  the  plaintiffs  attorney  dis- 
claimed in  open  court  any  claim  for  damages  for  a 
wrongful  protest,  but  advised  the  court  that  the  decla- 
ration was  intended  to  be  a  claim  for  damages  as  for  a 
libel  only.  Wliereupon  the  court  sustained  the  de- 
murrer and  dismissed  the  case,  because  the  declaration 
contained  no  legal  cause  of  action.  This  is  the  error 
complained  of. 

1.  The  declaration  shows  that  the  draft  was  accepted 
by  the  plaintiff  payable  at  the  Atlanta  National  Bank. 
In  the  course  of  business  after  several  indorsements,  it 
came  to  the  Merchants  Bank  of  Atlanta  for  collection. 
It  was  protested  by  Jones  without  due  presentment  for 
payment  at  the  Atlanta  National  Bank.  The  plaintift* 
avers  that  he  had  no  notice  before  the  protest  that  the 
draft  was  at  the  Merchants  Bank,  and  as  soon  as  he 
learned  this  fact  he  went  there  and  tendered  the  amount 
of  the  draft,  that  amount  being  $45.22,  which  was  re- 
fused because  it  had  been  protested  ;  that  at  the  time  of 
the  protest  he  had  several  hundred  dollars  to  his  credit 
at  the  Atlanta  National  Bank,  and  the  draft  if  presented 
would  have  been  promptly  paid  by  this  bank ;  that  the 
protest  and  draft  were  sent  to  the  source  from  whence 
it  came ;  and  that  the  charges  in  the  protest  "are  false, 
fraudulent  and  malicious,  and  were  made  in  reference 
to  the  plaintiffs  trade  and  calculated  to  injure  him  m 
his  trade  or  business." 
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No  doubt  as  against  Jones  a  cause  of  action  is  suf- 
ficiently set  out.  The  declaration  distinctly  alleges 
that  the  charges  in  the  protest  were  false,  fraudulent 
and  malicious,  and  made  in  reference  to  the  plaintiff's 
trade.  Without  a  due  presentment  for  payment  at  the 
place  designated  in  the  acceptance,  there  was  no  legal 
basis  for  the  protest.  The  object  of  the  protest  being 
to  bind  the  indorsers,  due  diligence  required  a  present- 
ment at  the  place  where  funds  were  probably  lodged  to 
meet  the  acceptance.  1  Daniel,  Neg.  Instr.  §644  ;  2  Id. 
§§952, 955  ;  Wood's  Byles  on  Bills,  *216  and  notes.  The 
protest  being  without  proper  foundation,  false,  malicious 
and  calculated  to  injure  a  business  man's  credit,  its  pro- 
mulgation and  publication  constitute  a  libel  for  which 
the  plaintiff  may  maintain  an  action.  Townshend  on 
Slander  k  L.  p.  2,  note ;  Newell  on  Defamation,  p.  74 ; 
Odgers  on  SI.  &  Lib.  *13 ;  13  Am.  &  Eng.  Enc.  Law, 
314.  See  Williams  v.  Smith,  22  Q.  B.  D.  134,  39  Alb. 
L.  J.  247.  It  matters  not  that  the  protest  carries  on  its 
face  evidence  of  its  own  invalidity.  Its  validity  would 
probably  pass  unquestioned  even  by  those  who  saw  the 
writing,  on  the  presumption  in  favor  of  the  official  act. 
As  to  this  presumption,  see  McAndrew  v.  Radway,  34 
N.  Y.  511.  Moreover,. the  hurtful  consequences  to  the 
acceptor's  credit  would  not  be  confined  to  those  parties 
immediately  interested  to  inquire  into  the  regularity  of 
the  protest.  The  news  of  the  protest  would  be  quickly 
spread  to  each  indorser  and  become  a  matter  of  common 
knowledge  in  his  business  circle.  It  would  run  through 
the  complex  avenues  of  trade  beyond  pursuit  and  cor- 
rection by  the  true  character  of  the  protest. 

The  case  of  Van  Epps  v.  Jones,  50  Ga.  238,  does  not 
conflict  with  this  ruling,  but  rather  sustains  it.  That 
was  an  action  in  the  nature  of  libel  against  a  notary  for 
a  false  protest,  and  this  court  held  that  the  declaration 
'^as  demurrable  because  it  did  not  allege  that  the  false 
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statement  was  made  in  reference  to  the  plaintiff's  pro- 
fession as  an  attorney  at  law.  Here  the- declaration  ex- 
pressly charges  that  the  statements  were  "made  in  refer- 
ence to  plaiutiflfs  trade  and  calculated  to  injure  him  in 
his  trade  or  business." 

2.  But  as  against  the  Merchants  Bank  no  cause  of 
action  is  set  out.  The  plaintiff's  theory  is  that,  as 
Jones,  the  notary  public,  was  also  an  employee  and  agent 
of  the  bank,  "the  action  of  defendant  Jones  in  the 
matter,  he  acting  under  the  authority  of  defendant  bank, 
is  the  action  of  said  bank."  This  is  all  the  allegation 
touching  the  bank's  liability.  Although  there  is  con- 
flict in  the  cases,  the  prevailing  and  better  holding 
seems  to  be  that  a  bank  is  not  liable  for  the  negligence 
or  misconduct  of  a  notary  employed  by  it  to  protest 
negotiable  paper.  The  reason  is  that  the  notary  is  not 
a  mere  agent  or  servant  of  the  bank,  but  is  a  public 
officer  sworn  to  discharge  his  duties  properly.  He  is 
under  a  higher  control  than  that  of  a  private  principal. 
He  owes  duties  to  the  public  which  must  be  the  supreme 
law  of  his  conduct.  Consequently  when  he  acts  in  his 
official  capacity,  the  bank  no  longer  has  control  over 
him  and  cannot  direct  how  his  duties  shall  be  done.  If 
he  is  guilty  of  misfeasance  in  the  performance  of  an 
official  act,  the  bank  is  not  liable.  1  Morse  on  Banks 
&  Banking,  §§102(d),  265;  Bolles  on  Banks  &  Dep. 
§465;  2  Am.  &  Eng.  Enc.  Law,  113;  16  Id.  763;  Notes 
to  Allen  V.  Merchants  Bank,  34  Am.  Dec.  313  ;  Hyde 
V,  Planters  Bank,  17  La.  560,  36  Am.  Dec.  621 ;  Tier- 
nen  v.  Commercial  Bank,  7  How.  (Miss.),  648,  40  Am. 
Dec.  83;  Agricultural  Bank  v.  Commercial  Bank,  7  Sm. 
&  M.  592;  Britton  v.  XiccoUs,  104  U.  S.  757;  Bank 
V,  Butler,  41  Ohio  St.  519.  That  the  notary  is  also  an 
employee  and  agent  of  the  bank  does  not  alter  the  case. 
There  is  still  a  sharp  dividing  line  between  his  duties 
as  agent  and  his  duties  as  a  public  officer.     When  his 
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public  service  comes  into  play,  his  private  service  is  for 
the  time  suspended.  See  Allen  v.  Merchants  Bank,  22 
Wend.  215,  34  Am.  Dec.  289.  In  some  cases,  it  seems, 
the  bank  would  be  liable  for  negligence  in  the  selection 
of  a  notary,  but  no  such  question  arises  in  this  case. 

3.  There  is  no  allegation  that  the  bank  participated 
in  the  libelous  protest,  except  the  one  above  quoted. 
Doubtless  the  bank  could  render  itself  liable  by  mali- 
ciously procuring  a  false  protest  to  be  made.  But  there 
is  no  allegation  of  this  import,  the  supposed  liability  of 
the  bank  being  rested  entirely  on  the  general  authority 
given  to  the  notary.  According  to  the  plaintift's  own 
interpretation,  the  action  is  not  brought  for  a  wrongful 
protest.  It  may  be  that  the  bank  authorized  the  notary 
to  act,  but  it  cannot  be  inferred  from  this  that  it  con- 
templated the  perpetration  of  a  libel.  On  the  contrary, 
the  bank  would  have  a  right  to  rely  upon  the  faithful- 
ness of  the  notary  as  a  public  officer.  As  it  could  not 
command  him  to  do  its  bidding  in  his  official  action,  it 
cannot  be  presumed  that  it  directed  him  to  violate  the 
law.  This  is  matter  for  distinct  allegation  in  which  the 
declaration  utterly  fails. 

4.  The  case  stands  thus.  The  declaration,  which  is 
good  as  to  one  defendant  and  bad  as  to  the  other,  is 
jointly  demurred  to  by  both.  What  ought  to  have  been 
the  judgment  on  this  demurrer?  The  general  rule  is,  a 
pleading  which  is  demurred  to  as  a  whole,  if  good  in 
part,  will  stand,  and  the  demurrer  be  overruled.  Mc- 
Laren V.  Steapp,  1  Kelly y  376;  Hazlehurst  v.  Savannah 
B.  i?.,  43  Ga,  13 ;  Finney  v.  Cadwallader^  55  Ga.  75 ; 
Ea^t  Rome  Town  Co.  v.  Nagle,  58  Ga.  474 ;  Lowe  v. 
Burke,  79  Ga.  164.  Wliile  this  rule  applies  chiefly  to 
the  contents  or  subject-matter  of  the  pleading,  it  ex- 
tends also  to  parties  who  unite  in  a  demurrer.  Where 
joint  defendants  unite  in  a  general  demurrer  to  the  dec- 
laration, if  a  cause  of  action  is  set  out  as  to  either,  the 
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demurrer  must  be  overruled.  This  applies  to  actions  ex 
contractu,  Woodbury  v.  Sackrider,  2  Abb.  Pr.  402  ; 
Phillips  V,  Hagadon,  12  How.  Pr.  17 ;  Estep  v,  Burke, 
19  Ind.  87 ;  Shore  v.  Taj^lor,  46  Ind.  345 ;  Wilkerson 
V.  Rust,  57  Ind.  172  ;  Webster  v.  Tibbits,  19  Wis.  461 ; 
Willard  v.  Reas,  26  Wis.  540 ;  McGonigal  v.  Colter,  32 
Wis.  614 ;  Walker  v.  Popper,  2  Utah,  96.  To  com- 
plaint for  land.  People,  etc.  v.  Mi^^yor,  etc.,  28  Barb.  240, 
17  How.  Pr.  56.  To  an  action  in  tort.  Dunn  v.  Gib- 
son, 9  Neb.  513.  There  is  some  authority  for  a  differ- 
ent rule  in  equity,  namely  that  the  demurrer  may  be 
sustained  as  to  one  defendant  and  overruled  as  to  an- 
other. Wooden  v.  Morris,  2  H.  W.  Green  (N.  J.),  65; 
Bartow  v.  Smith,  Walk.  Oh.  (Mich.),  394 ;  1  Dan.  Ch. 
Pr.  584;  Story's  Eq.  PI.  §445.  These  authorities  rest 
upon  the  opinion  of  Lord  Eldon  in  Mayor,  etc.  v.  Levy, 
8  Ves.  403,  which  does  not  decide  the  point,  as  he  held 
the  demurrer  good  as  to  all  the  defendants.  Lord  El- 
don's  view  is  followed  in  a  well  written  opinion  in 
Wood  V.  Olney,  7  Nev.  109,  which  was  an  action  on 
contract.  Under  the  code  system,  the  rule  first  stated 
is  applied  also  to  proceedings  of  an  equitable  nature. 
Eldridge  v.  Bell,  12  How.  Pr.  547  ;  Teter  v.  Hinders,  19 
Ind.  93 ;  Morback  v.  The  State,  34  Ind.  308 ;  Owen  v. 
Cooper,  46  Ind.  524;  Eichbredt  v.  Angermann,  80  Ind. 
208;  Sanders  v.  Parrell,  83  Ind.  28;  Pomeroy  on  Rem. 
§577.  But  there  is  no  authority  for  sustaining  such  a 
demurrer  as  a  whole.  The  court,  it  seems,  will  not, 
without  an  application  for  that  purpose,  amend  or  split 
up  a  joint  demurrer  so  as  to  make  it  the  separate  de- 
murrer of  each  defendant,  and  then  search  the  declara- 
tion in  turn  to  find  whether  a  cause  of  action  is  set  out 
against  each.  But  in  order  to  prevail,  the  demurrer 
must  be  good  as  to  all  joining  in  it.  The  court  need 
not  of  its  own  motion  render  two  judgments  upon  it. 
It  follows  that  the    court   erred   in    sustaining  the 
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demurrer  to  the  entire  declaration,  the  same  setting  out 
a  cause  of  action  as  to  one  defendant.  In  reversing  the 
judgment,  it  is  directed  that  the  court  below  sustain  the 
demurrer  and  dismiss  the  case  so  far  as  the  Merchants 
Bank  of  Atlanta  is  concerned,  since  against  it  no  cause 
of  action  appears.         Judgment  reversedy  with  direction. 


Reynolds  et  al,  v.  Hindman. 

1.  A  landlord  who  rents  to  an  individual  and  Btipulates  to  furnish 
him  board,  but  afterwards  accepts  a  partnership,  of  which  the 
first  tenant  is  a  member,  as  tenant  in  lieu  of  the  original  tenancy, 
has  no  lien  upon  the  crop  made  by  the  partnership  for  the  board 
of  the  original  tenant,  the  partnership  having  made  no  stipula- 
tion as  to  such  board,  and  the  new  partner  not  knowing  of  any 
contract  relating  thereto. 

2.  Where  counsel  for  the  parties  SLgxee  in  open  court  upon  the 
amount  of  the  attorneys'  fees  for  bringing  the  money  into  court, 
the  implication  is,  in  the  absence  of  something  expressly  to  the 
contrary,  that  they  consent  to  the  payment  of  such  fees  out  of 
the  fund. 

3.  Where  a  receiver  is  in  possession  of  a  crop  and  has  a  force  hired 
to  gather  it,  the  landlord  does  not  become  liable  for  increased  ex- 
penses resulting  from  discharging  the  hands  by  telling  the  re- 
ceiver he  did  not  want  them  on  his  place  and  that  they  should 
not  use  water  out  of  his  spring. 

4.  It  was  error  for  the  judge  to  dictate  to  the  jury  how  the  fund  in 
controversy  should  be  divided  in  case  they  found  in  favor  of  the 
plaintiff. 

December  7r  18^1. 

Landlord's  lien.  Partnership.  Attorneys'  fees.  Re- 
qeiver's  possession.  Charge  of  court.  Before  Judge 
Richard  H.  Clark.  Douglas  superior  court.  January 
tertn,  1891. 

Reported  in  the  decision. 

J.  S.  James,  for  plaintiffs  in  error. 
J.  V.  Edge,  contra. 

Simmons,  Justice. 

Hindman  brought  his  petition  for  injunction  and  re- 
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ceiver  against  E.  A.  Reynolds,  alleging,  in  substance, 
that  the  latter  was  his  partner  in  the  making  of  a  crop, 
which  was  then  maturing,  and  in  the  cultivation  of 
which  certain  debts  had  been  incurred  for  which  the 
petitioner  and  defendant  were  jointly  liable ;  and  that 
the  defendant,  together  with  his  father,  A.  Reynolds, 
from  whom  the  land  was  rented,  had  confederated  to 
drive  the  petitioner  from  the  premises  and  get  his  prop- 
erty, and  had  resorted  to  acts  of  violence  and  threats  of 
bodily  harm  against  the  petitioner,  so  that  he  could  not 
remain  on  the  place  to  gather  the  crop ;  that  he  had 
tried  to  effect  a  settlement  with  the  defendant,  and  had 
proposed  that  the  defendant  price  the  crop  and  let  peti- 
tioner buy  or  sell,  or  that  they  agree  upon  some  other 
settlement,  or  refer  the  matter  to  arbitrators  who  should 
make  a  settlement  to  be  abided  by  the  parties,  but  that 
defendant  refused  and  would  agree  to  nothing  less  than 
that  petitioner  should  give  up  to  him  the  crop,  mule  and 
all,  and  leave  without  anything,  thus  showing  his  (de- 
fendant's) determination  to  swindle  petitioner.  It  was 
further  alleged  that  the  defendant  was  insolvent.  The 
prayer  was,  that  a  receiver  take  charge  of  and  gather 
the  crop,  sell  it  and  pay  the  debts  of  the  firm ;  and  that 
the  remainder  of  the  money,  after  paying  expenses  of 
this  litigation,  be  divided  between  the  parties.  A 
receiver  was  appointed,  who  gathered  and  sold  the 
crop,  realizing  therefrom  a  fund  of  $231.34,  after  pay- 
ing expenses  of  gathering  and  the  rent.  Afterwards, 
A.  Reynolds,  the  landlord,  upon  his  petition,  became  a 
pai?ty  as  a  creditor  claiming  a  liea  upon  the  crops  and 
the  fund  in  the  receiver's  hands,  for  supplies  furnished 
in  the  making  of  the  crop,  the  amount  claimed  being 
$94.63.  Upon  the  trial  of  the  case,  the  jury  found  that 
out  of  the  fund  in  the  hands  of  the  receiver  the  costs  of 
the  proceeding  be  paid,  that  certain  amounts  be  paid  the 
receiver  and  the  petitioner's  attorneys,  and  that  the  bal- 
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ance  be  shared  between  certain  creditors,  among  them 
A.  Reynolds  whose  claim  they  fixed  at  $11.64.  He  and 
the  defendant,  E.  A.  Reynolds,  moved  for  a  new  trial, 
which  was  refused,  and  they  excepted. 

1.  A  part  of  A.  Reynolds'  claim  was  an  item  of  $64 
for  the  board  of  E.  A.  Reynolds  for  eight  months.  It 
appeared  from  the  evidence  that  in  January,  1890,  A. 
Reynolds  rented  the  land  to  E.  A.  for  one  third  of  the 
corn  and  one  fourth  of  the  cotton  to  be  raised.  There 
was  also  evidence  that  A.  Reynolds  agreed  to  furnish 
E.  A.  with  board  at  $8  per  month.  Afterwards,  and 
before  work  on  the  crop  was  commenced,  an  agreement 
was  entered  into  between  A.  Reynolds  and  E.  A.  Rey- 
nolds and  Hindman,  under  which  both  the  latter  were 
substituted  as  tenants  in  lieu  of  E.  A.,  and  were  to  cul- 
tivate the  land  together,  each  bearing  half  the  expense. 
As  to  Hindman's  knowledge  of  the  arrangement  be- 
tween A.  Reynolds  and  E.  A.  in  regard  to  board,  the 
testimony  was  conflicting.  Hindman  claimed  that  he 
was  not  apprised  of  any  such  arrangement,  and  was  not 
a  party  to  any  stipulation  as  to  the  board  of  E.  A.,  but 
that  on  the  contrary,  he  was  informed  by  A.  Reynolds, 
both  before  and  after  the  new  tenancy  began,  that  he 
had  never  charged  any  of  his  children  for  board.  Upon 
this  branch  of  the  case  the  court  charged  the  jury,  in 
substance,  as  follows :  that  if  they  believed  from  the 
evidence  that  E.  A.  Reynolds  contracted  with  his  father 
to  pay  him  board,  when  he  himself  first  rented  the  land, 
and  that  the  contract  of  partnership  with  Hindman  was 
after  this,  and  that  the  latter  had  no  notice  of  such  un- 
derstanding between  young  Reynolds  and  liis  father  as 
to  board,  the  sum  claimed  by  A.  Reynolds  for  board 
would  not  be  a  lien  upon  the  partnership  effects,  though 
he  might  have  a  lien  upon  the  share  of  E.  A.  Reynolds 
after  the  division.  Error  is  assigned,  on  the  ground 
that  A.  Reynolds  did  have  a  lien  for  the  board  on  the 
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portion  of  the  crop  belonging  to  E.  A.  Reynolds,  and 
on  the  fund  in  the  hands  of  the  receiver  going  to  him, 
which  lien  was  superior  to  the  debts  of  other  parties 
claiming  liens  as  creditors  of  the  partnership. 

We  see  no  error  in  the  charge  on  this  ground.  The 
claim  asserted  by  A.  Reynolds  was  to  a  landlord's  lien 
for  supplies  furnished  for  the  cultivation  of  the  crop. 
To  constitute  such  a  lien,  the  supplies  must  have  been 
furnished  to  or  at  the  instance  of  the  tenant  who  made 
the  crop.  Code,  §1978.  That  tenant  was  the  partner- 
ship. The  board  for  which  a  lien  was  claimed  was  fur- 
nished to  E.  A.  Reynolds  individually,  under  an  agree- 
ment entered  into  between  the  landlord  and  himself  be- 
fore the  tenancy  of  the  partnership  began;  and  unless 
the  latter  assumed  or  ratified  it,  that  agreement  did  not 
become  an  obligation  of  the  partnership  or  give  rise  to 
a  lien  upon  the  crop  cultivated  by  the  partnership. 
When  the  original  tenancy  ceased,  and  the  landlord, 
before  the  cultivation  of  the  crop  was  begun,  accepted 
the  partnership  as  tenant  in  lieu  of  E.  A.  Reynolds,  his 
rights  under  any  antecedent  agreement  he  may  have 
had  with  E.  A.,  though  they  may  have  continued  as 
against  E.  A.  individually,  were  no  longer  the  rights  of 
a  landlord  against  a  tenant,  and  were  not  enforceable 
against  the  crop,  unless  the  partnership  adopted  the  ob- 
ligation as  its  own.  The  mere  fact  that  E.  A.  Reynolds 
was  a  member  of  the  partnership  did  not  bind  it.  It  is 
a  well  settled  rule  that  an  obligation  contracted  by  a 
member  of  a  firm  before  the  formation  of  the  partner- 
ship, though  in  the  business  to  which  the  firm  has  suc- 
ceeded, does  not  bind  his  associates  in  the  absence  of 
knowledge  or  ratification  on  their  part.  Bracken  ^ 
Ellsworth  V.  Dillon  ^  Sons,  64  Ga.  248 ;  Morris  v.  Mar- 
queze  ^  Vamey,  74  Qa.  86 ;  1  Addison,  Contracts,  §109. 
If  the  claim  was  not  a  partnership  debt,  the  partnership 
assets  or  any  part  of  them  could  not  be  subjected  to  its 
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payment  until  the  partnership  debts  were  first  paid. 
Code,  §§1918,  3154;  Keese  v.  Coleman  ^  Co.,  72  Ga.  658, 
and  eases  cited. 

2.  It  was  also  alleged  as  error  that  the  court  instructed 
the  jury  to  allow  the  plaintiff's  attorney  $45  as  fees  for 
bringing  and  prosecuting  the  suit,  to  be  paid  out  of  the 
partnership  fund,  "together  with  the  $40  due  the  re- 
ceiver, next  after  paying  the  cost."  This  amount  was 
accordingly  allowed  in  the  verdict.  It  was  insisted  that 
this  instruction  was  erroneous  because  the  fund  going 
to  the  defendants  could  not  be  applied  to  the  payment 
of  attorney's  fees  of  the  plaintiff',  so  far  as  the  amount 
going  to  E.  A.  Reynolds  was  concerned,  and  so  as  to 
divest  the  lien  of  Alfred  Reynolds.  The  judge  certifies, 
in  connection  with  this  ground,  that  the  counsel  for 
A.  Reynolds  agreed  that  the  lawyers'  fees  should  be 
$45,  and  the  receiver's  $40 ;  and  that  the  net  balance  in 
the  receiver's  hands  was  $231.34.  We  think  where 
counsel  for  the  parties  agree  in  open  court  upon  the 
amount  of  attorney's  fees  for  bringing  the  money  into 
court,  the  implication  is,  in  the  absence  of  something 
expressly  to  the  contrary,  that  they  consent  to  the  pay- 
ment of  such  fees  out  of  the  fund. 

3.  It  is  complained  of  as  error  that  the  court  charged 
the  jury  as  follows :  that  if  they  believed  from  the  evi- 
dence that  Reynolds  told  the  receiver  he  did  not  want 
the  Hindmans  on  his  place  and  they  should  not  use 
water  at  the  spring,  and  that  if  Reynolds'  directions 
were  carried  out  they  could  not  pick  the  cotton,  and  the 
receiver  reasonably  feared  there  might  be  a  personal 
difliculty,  the  jury  might  deduct  as  much  from  Rey- 
nolds' account  against  Hindman  as  the  receiver  had  to 
pay  extra  for  picking  the  cotton,  if  they  believed  he  had 
to  pay  additional  sums  for  gathering  the  crop.  It  seems 
that  the  jury  did  make  a  deduction  in  accordance  with 
this  instruction.    In  the  form  of  verdict  they  were  di- 
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rected  to  use  in  case  they  found  for  the  plaintiff,  the 
amounts  to  be  allowed  on  the  different  claims  were  set 
out  by  the  court,  the  aggregate  upon   Reynolds'  claims 
being  $23.64,'  and  $12  being  fixed  as  the  amount  to  be 
taken  therefrom  "for  not  letting  them  pick  cotton,"  if 
the  jury  should  allow  a  deduction  for  that  reason.     The 
sum  found  by  the  jury  in  favor  of  A.  Reynolds  was  the 
difference  between  these  two  amounts,  $11.64.     The  tes- 
timony upon  which  this  portion  of  the  charge  was  based 
was  substantially  as  follows :  E.  A.  Hindman  and  W. 
W.  Hindman  were  employed  by  the  receiver  to  pick  the 
cotton  on  the  rented  premises,  and  were  to  be  paid  at 
the  rate  of  fifty  cents  per  hundred  ;  but  after  they  had 
so  worked  for  a  few  days,  A.  Reynolds  went  to  the  re- 
ceiver and  told  him  that  he  did  not  want  the  Hindmans 
on  his  place,  that  he  thought  the  receiver  could  get  other 
people  to  pick  the  cotton,  that  they  could  go,  and  that 
he  did  not  want  them  to  use  water  out  of  the  spring ; 
whereupon  the   receiver  told  E.  A.  Hindman  that  he 
thought  it  best  for  the  Hindmans  to  go  away,  that  there 
was  some  danger  of  having  a  difficulty  with  Reynolds ; 
and  they  did  go  away.     The  receiver  testified  that  he 
advised  them  to  go  away  because  he  feared  Reynolds 
would  give  them  trouble ;  and  that  after  they  left  he 
had  to  pay  sixty  cents  per  hundred  for  picking  cotton. 
We  think  it  was  error  to  instruct  the  jury  that  they 
might  deduct  from  the  claim  of  the  landlord  additional 
expenses  in  the  gathering  of*the  crop  which  his  language 
or  conduct  may  have  led  the  receiver  to  incur.     There 
was  no  evidence  from  which  the  jury  could  find  that 
such  additional  expense  was  a  necessary  or  reasonable 
result  of  anything  that  the  landlord  said  or  did.     The 
crop  was  under  the  control  of  the  court,  and  in  the  pos- 
session of  the  receiver  who  was  authorized  to  gather  it 
and  to  employ  such  hands  as  were  needed  for  the  pur- 
pose.    He  was  not  subject  to  the  direction  of  the  land- 
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lord,  and  any  wrongful  interference  by  the  latter  would 
have  rendered  him  amenable  to  the  process  of  the  court. 
Certainly  the  mere  statement  of  the  landlord  to  the  re- 
ceiver that  he  did  not  want  certain  employees  of  the  re- 
ceiver to  remain  on  the  place  or  use  the  spring,  did  not 
necessitate  the  substitution  of  other  employees  in  their 
stead,  and  could  not  establish  a  liability  on  the  part  of 
the  landlord  for  any  additional  expense  which  may  have 
resulted  from  such  substitution.  There  is  no  evidence 
that  he  made  any  threats  or  did  anything  that  rendered 
it  unsafe  for  the  Hindmans  to  remain  on  the  place ;  and 
for  aught  that  appears  they  would  have  remained  at 
work  if  the  receiver  had  not  suggested  their  going. 
There  was  no  ground,  therefore,  upon  which  damages 
could  be  allowed  against  the  landlord  "for  not  letting 
them  pick  cotton." 

4.  Another  ground  of  exception  was  that  the  court 
submitted  to  the  jury  in  writing  a  form  for  their  verdict 
in  case  they  should  find  for  the  plaintiff,  and  instructed 
them  to  direct  the  payment  of  the  fund  in  the  hands  of 
the  receiver  as  set  out  in  such  verdict,  the  same  being 
as  follows : 

"  We,  the  jury,  find  net  balance  in  the  hands  of  the 
receiver  the  sum  of  $231.34,  which  is  to  be  distributed 
among  the  following  named  creditors,  as  their  liens  or 
priorities  may  appear,  and  costs  of  suit : 

Balance  in  hands  of  receiver $231  34 

Costs  of  court  to  be  ascertained 

Receiver's  fee 40  00 

Counsel  fees 45  00 

McLarty's  debts 85  00 

Guano  debt 54  15 

Tom  Reynolds  (corn  note) 41  25 

Blacksmith  account 3  25 

E.  (?)  A.  Reynolds's  account  vs,  Hindman 19  14 

A.  Reynolds  vs.  E.  A.  Reynolds 4  50 

"Deduction  for  not  letting  them  pick  cotton,  $12.00  ;  if 
allowed,  to  be  taken  from  the  $19.14  and  $4.50,  making 
in  all  $23.14." 
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The  verdict  found  bj  the  jury,  except  as  to  the  item 
of  $3.25  <<  blacksmith  account,"  was  substantially  the 
same  as  that  submitted  by  the  court.  We  think  it  was 
error  for  the  judge  to  dictate  to  the  jury  in  this  manner 
as  to  the  division  of  the  fund  in  controversy. 

Judgment  reversed. 


Emsry  v.  Thb  Atlanta  Real  Estate  Exchai 

1.  A  contract  between  the  owner  of  real  estate  and  a  real  est 
ker  in  these  terms,  "I  will  offer  the  place  at  $11,250  net 
May,  1S90,  (signed)  H.  F.  Emery";    ''We  accept  the  a 
$11,250  net  npon  condition  that  sale  is  perfected,  (signec 
lifoontain,  Magr.,"  construed  in  the  light  of  the  parol  e' 
imports  an  nndertaking  by  the  broker  to  furnish  a  purchaser,  if  he 
can  do  so,  who  will  pay  $11,250  cath  for  the  property,  or  more  than 
that  sum ;  and  on  the  part  of  the  owner,  that  he  wOl  accept  such 
purchaser  and  convey  to  him  the  property  on  receipt  of  the  net 
price  spedfied.    The  difference  between  that  price  and  what  the 
purchaser  would  pay,  would  be  the  compensation  of  the  broker 
for  his  services.    The  time  for  completing  the  transaction  would 
not  extend  beyond  the  10th  day  of  the  month  without  the  consent 
of  the  owner,  and  with  his  consent,  not  beyond  the  day  named 
by  him. 

2.  In  an  action  upon  such  contract  by  the  broker  against  the  owner, 
evidence  of  custom  of  real  estate  brokers  as  to  the  amount  of  com- 
missions or  as  to  the  way  the  broker's  functions  are  performed  or 
when  they  are  completed,  is  irrelevant.  . 

3.  Evidence  that  the  owner  refused  to  pay  the  broker,  but  offered  as 
a  compromise  to  pay  a  fixed  amount  and  to  give  another  Specified 
amount  to  a  church,  is  inadmissible  under  the  rule  that  propo- 
sitions made  with  a  view  to  a  compromise  are  not  proper  evi- 
dence.   Code,  |a789. 

4.  There  was  no  error  in  refusing  to  give  the  requests  in  chaige, 
and  the  whole  charge  was  not  error. 

5.  TheSupreme  Court  will  not  review  questions  raised  in  the  motion 
for  a  new  trial,  by  way  of  exceptions  to  the  chaige,  the  grounds  of 
the  motion  not  reciting  the  language  of  the  charge  excepted  to,  but 
only  referring  to  divisions  of  the  charge  numbered  so  and  so. 
Catting  up  a  charge  in  this  mode,  merely  by  reference  numbers 
to  different  divisions  of  it,  so  as  to  require  the  court  to  seek  out 
the  corresponding  numbers  in  the  ch«^  and  thus  arrive  at  the 
matters  complained  of ,  is  not  legitimate  practice. 

Decmnber  7,  ISOl. 
T88a 
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Contracts.  Real  estate  brokers.  Evidence.  Charge 
of  court.  Practice  in  Supreme  Court.  Before  Judge 
Richard  H.  Clark.  DeKalb  superior  court.  February 
term,  1891. 

Reported  in  the  decision. 

Dorset,  Brewster  &  Howell,  for  plaintiff  in  error. 
Abbott  &  Smith,  contra. 

Lumpkin,  Justice. 

The  defendant  claimed  to  be  the  owner  of  a  certain 
lot  in  the  city  of  Atlanta,  and  the  plaintiflfe,  who  were 
real  estate  brokers  doing  business  under  the  name  of  the 
Atlanta  Real  Estate  Exchange,  undertook  to  find  a  pur- 
chaser for  the  lot.  After  some  preliminary  negotiation, 
a  contract  was  drawn  up  in  two  parts  as  follows:  "I 
will  offer  the  place  at  f  11,260  net  until  10  May,  1890," 
signed  by  the  defendant;  "  We  accept  the  above  at 
$11,250  net  upon  condition  that  sale  is  perfected,"  signed 
by  one  of  the  plaintiffs  as  manager.  It  was  understood 
that  the  plaintiffs  should  get  as  compensation  for  their 
services  whatever  excess  above  the  stated  price  they 
might  secure  at  the  hands  of  the  purchaser.  Under  this 
agreement  the  plaintiffs  found  a  purchaser  at  $12,000  on 
May  8th.  They  agreed  with  this  purchaser  to  sell  the 
lot  for  part  cash  and  part  deferred  payments,  although 
they  had  no  instructions  from  defendant  outside  of 
those  expressed  iu  the  written  agreement.  The  pur- 
chaser paid  the  plaintiffs  $10  to  bind  the  bargain.  The 
defendant's  title  papers  were  put  m  the  plaintifffe'  hands 
and  by  them  turned  over  to  the  purchaser  for  an  exami- 
nation of  the  title.  This  examination  was  not  con- 
cluded until  May  13th,  after  the  time  limited  in  the  con- 
tract had  expired.  But  the  defendant  waived 'this,  for 
he  continued  negotiations  after  May  10th  and  on  the 
afternoon  of  May  14th  granted  an  extension  of  the  time 
until  eleven  o'clock  of  the  following  morning,  giving 
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notice  that  he  would  then  declare  the  trade  off  if  the 
purchase  money  was  not  paid  him.  At  that  hour  he 
called  at  the  plaintiffs'  office  and  demanded  the  money, 
and  on  failure  to  get  it,  declared  that  he  would  not  sell 
and  requested  his  bond  for  title  to  be  returned.  The 
defendant  did  not  have  absolute  title  to  the  lot,  but  held 
a  bond  for  title,  having  paid  $2,300  cash  and  given 
notes  for  $8,000  which  were  still  outstanding.  It  seems 
that  the  purchaser  desired  to  substitute  his  notes  for  the 
defendant's  and  thus  get  the  benefit  of  the  deferred  pay- 
ments. Some  time  was  spent  by  the  plaintiffs  and  the 
purchaser's  attorney  in  endeavoring  to  make  this  ar- 
rangement. But  the  party  holding  the  title  required 
either  the  cash  or  the  defendant's  notes  to  stand.  Some 
days  after  defendant  had  withdrawn  his  offer,  by  direct 
negotiation  with  the  purchaser's  attorney  he  sold  the 
lot  for  $12,000  (to  wit,  $4,000  cash  and  the  purchaser 
substituting  his  notes  for  $8,000  in  place  of  defendant's) 
and  $150  extra  for  the  privilege  of  this  substitution. 
The  plaintiffs  then  brought  this  action  to  recover  for 
their  services  $750,  the  excess  of  the  price  paid  over 
that  stated  in  the  contract. 

1.  The  parties  understand  their  contract  differently. 
The  plaintiff's  claim  that  it  was  an  agreement  to  bring 
buyer  and  seller  together  within  the  time  specified,  and 
that  their  part  was  performed  as  soon  as  this  was  done, 
aUttmgh  the  final  sale  might  be  consummated  after  the 
expiration  of  tiui^  time.  The  transaction  on  the  part  of 
the  plaintiffs  was  conducted  by  a  Mr.  Turner  who  was 
connected  with  the  Atlanta  Real  Estate  Exchange. 
Though  not  so  designated  m  the  evidence,  he  was 
virtually  the  plaintiffs'  agent  in  the  transaction  in  ques- 
tion. He  testified  that  he  procured  the  option  from  the 
defendant,  and  found  the  purchaser  from  whom  he  took 
a  payment  of  ten  dollars  to  bind  the  trade  ;  he  told  the 
defendant  about  the  trade,  got  the  defendant's  papers 
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and  turned  them  over  to  the  purchaser ;  and  adds  :  "  I 
then  thought  I  had  done  all  I  had  to  do  and  considered 
my  duty  at  an  end.  That  is  the  custom  in  Atlanta  with 
real  estate  agents.  Wlien  they  find  a  purchaser  and 
bring  the  seller  and  buyer  together,  the  agent's  duty  is 
^t  an  end,  and  they  are  entitled  to  their  commissions." 
On  the  other  hand,  the  defendant  claims  that  the  con- 
tract was  an  option  under  which  the  plaintiffs  must' pro- 
duce a  cash  purchaser  and  conclude  the  sale  within  the 
specified  time.  The  testimony  is  not  all  consistent  with 
the  plaintiffs'  construction.  The  practical  interpretation 
put  on  the  contract  by  the  parties  in  their  conduct  is  en- 
titled to  much  weight.  1  Warvelle  on  Vendors,  pp, 
118,  121  (§5);  Williams  v.  McHatton,  16  La.  An.  196; 
Frigerio  v.  Stillman,  17  Id.  23 ;  Parmelee  ik  Hambleton, 
24  111.  605;  Purinton  v.  Northern  R.  R,  Co.,  46  HI.  297 ; 
Leavers  v.  Cleary,  75  HI.  349 ;  Chicago  v.  Sheldon,  9 
Wall.  50,  54;  Topliff  ??.  Topliff',  122  U.  8.  121.  Now 
on  May  8th,  the  plaintiffs'  agent  writes  to  the  defendant 
in  these  words :  "  I  have  sold  your  lot  on  Pryor  street 
on  option  given  us  extending  to  May  10th  proximo. 
Will  see  you  to-morrow."  Again,  we  find  the  plain- 
tiffs' agent,  as  late  as  May  13th  or  later,  going  once  or 
twice  with  the  purchaser's  attorney  to  persuade  the  party 
holding  title  to  accept  the  purchaser's  notes  in  lieu  of 
defendant's.  Also  he  had  repeated  conferences  with  the 
purchaser  and  the  attorney  endeavoring  to  arrange  the 
matter.  Moreover,  according  to  the  defendant's  undis- 
puted testimony,  it  was  at  the  urgent  solicitation  of  the 
plaintiffs  that  he  gave  them  an  extension  of  time.  Evi- 
dently the  plaintiffs'  action  in  the  matter  did  not  cease 
when  they  brought  buyer  and  seller  together.  They 
were  still  actively  engaged  in  promoting  the  sale,  until 
on  May  15th  the  defendant  declared  the  trade  off.  In- 
c|eed,  after  that,  the  defendant  testified  (and  it  was  not 
denied)  that :  "On  May  17th  at  2 :50  P.  M.  Mr.  Turner 
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called  at  my  place  of  business  and  said  his  man  would 
meet. me  at  his  office  at  3:20.  I  refused  to  go,  saying 
that  the  trade  was  at  an  end  and  had  been  so  declared." 
Now  the  agent  says  that,  according  to  the  custom,  their 
services  were  completed  and  they  became  entitled  to 
their  commission  when  they  brought  buyer  and  seller 
together.  K  so,  why  all  this  subsequent  expenditure  of 
time  and  toil  ?  It  may  have  been  friendly  and  gratui- 
tous service  to  the  purchaser.  B.ut  in  the  absence  of  any 
such  explanation,  it  may  be  taken  as  strong  evidence 
that  the  plaintiffs  had  not  finished  their  part  of  the  con- 
tract. The  defendant's  construction,  in  view  of  all  the 
testimony,  is  the  correct  one.  In  the  contract  is  no  al- 
lusion to  credit  or  terms  of  any  kind.  The  sale  was  to 
be  for  $11,250  net,  and  in  the  absence  of  contrary  speci- 
fication, the  universal  presumption  is  that  the  sale  is  to 
be  for  cash.  This  holds  good  in  the  sale  of  goods. 
Bennett's  Benj.  on  Sales,  §706;  Newmark  on  Sales,  §270; 
2  Schoul.  Pers.  Prop.  §412 ;  and  see  Clafiin  v.  Continental 
WorkSy  85  Ga,  27,  43.  It  also  applies  to  an  offer  to  sell 
real  estate.  1  Devlin  on  Deeds,  §370 ;  Cammeyer  v. 
United  Churches,  2  Sandf.  Ch.  188,  243.  Even  if  credit 
could  be  implied  in  a  contract  like  this,  there  would  be 
nothing  to  determine  the  character  or  extent  of  the 
credit.  But  credit  will  not  be  implied;  it  must  be  ex- 
pressly stipulated  for.  We  think  it  is  also  plain  that,  in 
order  to  bind  the  seller,  the  transaction  would  have  to  be 
completed,  or  at  least  the  money  realized,  within  the  lim- 
ited time.  Othervrise  the  seller  would  lose  the  benefit  of 
his  limit.  Suppose,  for  example,  after  the  bargain  became 
binding,  the  buyer  should  refuse  to  carry  it  out.  Then 
the  seller  would  have  to  await  the  slow  outcome  of  a 
suit  to  enforce  the  sale.  Such  a  contingency  is  provided 
against  in  this  contract.  "We  accept  the  above  at 
111,250  net  upon  condition  that  sale  is  perfected,"  in 
connection  with  the  offer,  does  not  mean  perfected  at 
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some  indefinite  time  in  the  future,  but  within  the  time 
specified  in  the  offer.  While  this  condition  was  proba- 
bly inserted  to  negative  an  obligation  by  the  brokers 
themselves  to  buy  the  land,  it  operates  also  in  favor  of 
the  seller  by  reason  of  mutuality  and  of  the  limit  fixed 
by  him.  Where  no  time  is  expressed,  the  law  will  affix 
the  limit  of  a  reasonable  time;  but  it  will  not  extend  an 
express  limit.  1  Warv.  Vend.  p.  156,  §34 ;  Boone,  Real 
Prop.  §382 ;  1  Sugd.  Vend.  [259]  and  note  (1).  It  is 
clear,  therefore,  that  the  conclusion  of  a  binding  contract 
for  the  sale  would  not  fulfill  the  brokers'  obligation,  but 
the  sale  itself  must  be  perfected  by  the  time  limited. 
Were  this  not  so,  the  plaintiffs  would  still  fail,  because 
it  appears  from  the  evidence  that  they  did  not  even  pro- 
cure such  a  contract  between  seller  and  purchaser  within 
the  time.  By  receiving  $10  from  the  purchaser  to  bind 
the  bargain  proposed  by  them,  and  giving  a  receipt 
therefor,  they  had  perhaps  bound  themselves,  but  they 
could  not  bind  the  seller  to  the  terms  of  credit  which 
they  offered  the  purchaser,  without  the  seller's  authority 
or  consent.  This  authority  they  did  not  have  either  by 
the  terms  of  their  contract  or  by  the  seller's  consent. 
The  latter  testifies  that,  when  he  first  went  to  close  up 
the  matter  and  get  his  money  (which  was  on  May  10th), 
they  wanted  terms,  but  he  told  them  he  must  have  the 
cash,  and  refused  to  give  time  on  any  payments.  This 
state  t>f  things  continued  until  May  ISth,  when  the 
further  time  given  by  the  seller  for  closing  the  matter 
up  expired  and  he  declared  that  he  would  not  sell.  It 
does  appear,  by  certain  inadmissible  testimony,  that  "it 
is  the  custom  in  Atlanta  with  real  estate  agents  when 
they  find  a  purchaser  and  bring  the  seller  and  buyer 
together,  the  agent's  duty  is  at  an  end,  and  they  are  en- . 
titled  to  their  commissions."  But  here  the  parties  did 
not  deal  with  each  other  under  the  custom,  but  under  a 
special  contract  in  writing. 
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It  matters  not  that  the  defendant  did  not  have  abso- 
lute title  to  the  lot.  The  title  could  have  been  easily 
obtained  by  him,  because  the  evidence  shows  that  the 
party  holding  it  did  not  object  to  his  notes  being  taken 
up  by  cash  payment  of  the  same  although  not  then  due. 
On  the  sale  of  land,  in  the  absence  of  express  agree- 
ment, the  payment  of  the  purchase  money  and  the  de- 
livery of  the  title  deed  are  concurrent  acts.  1  Sugd. 
Vend.  [239],  [241]  ;  Lennett  v.  Sheehan,  27  Minn.  328. 
But  if  the  sale  fails  of  consummation,  the  vendee,  in 
order  to  recover  in  an  action  for  breach  of  the  contract, 
must  allege  and  prove  an  offer  of  performance  on  his 
part  by  a  tender  of  the  purchase  money,  unless  that 
tender  was  waived.  1  Sugd.  Vend.  (239)  and  notes ; 
Maynard  v.  Tabor,  53  Me.  511.  In  like  manner  the 
vendor,  in  a  similar  action  brought  by  him,  would  have 
to  show  an  offer  of  performance  by  the  tender  of  a 
sut&cient  title  deed,  or  by  offering  to  execute  such  a 
deed  when  its  preparation  devolved  upon  the  vendee. 
Boone,  Real  Prop.  §385;  1  Sugd.  Vend.  (239),  note  (m); 
Irvin  V,  Bleakley,  67  Pa.  St.  24.  But  here  the  action  is 
by  the  brokers  against  the  vendor  for  their  compensa- 
tion under  the  contract.  In  this  case,  the  true  test 
whether  that  compensation  was  earned  is  this  :  Was  the 
sale  completed  within  the  agreed  time  ;  and  if  not,  did 
the  brokers  within  that  time  put  the  seller  in  a  situation 
where,  on  failing  to  make  the  sale,  he  would  have  been 
liable  to  a  good  action  by  the  purchaser  for  such  failure? 
In  other  words,  the  sale  would  have  to  occur  within  the 
time  agreed,  or  else  be  postponed  beyond  that  time  by 
the  seller's  fault.  See  Hyams  v.  MiUer,  71  Ga,  608.  It 
is  plain  that  the  purchaser  could  not  maintain  his  action 
without  having  tendered  the  purchase  money  before  the 
option  expired.  And  the  only  fault  imputed  to  the  sel- 
ler is  that  he  did  not  have  full  title  to  the  land,  but  only 
a  bond  for  title  with  part  of  the  purchase  money  paid. 
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This  objection  was  not  once  raised  during  the  negotia- 
tions, whose  sole  purpose  was  to  get  the  seller's  notes 
replaced  by  the  purchaser's.  It  was  never  urged  as 
standing  in  the  way  of  a  speedy  conclusion  of  the  sale, 
or  as  an  excuse  for  failing  to  produce  the  purchase 
money  when  demanded.  On  the  contrary,  the  plain- 
tiffs allowed  the  defendant  to  go  on  demanding  the 
purchase  money,  without  once  saying  to  him :  "Are  you 
ready  to  make  title?"  or  "Produce  your  deed,"  or  any- 
thing equivalent  thereto.  What  they  did  say,  however, 
appears  in  the  following  letter  written  by  their  agent  to 
the  defendant  on  the  14th  of  May : 

"Dear  Sir :  Mr.  D.  G.  Bacon  [the  purchaser!  has  just 
been  in  our  office  and  requests  me  to  say  that  Mr.  Howell 
(his  atty.)  will  have  papers  ready  by  1  o'clock  to-day, 
BO  you  can  come  up  at  that  hour  and  arrange  for  trans- 
fer and  get  your  money." 

He  went  at  2:30  of  that  afternoon,  and  still  no  money 
was  given  or  tendered  him.  Then  it  was  that,  at  their 
urgeni  solicitation,  he  gave  the  party  until  11  o'clock  of 
the  next  morning  to  pay  the  money.  Mr.  Turner  as- 
sured him  that  all  the  parties  would  be  notified,  his  man 
and  all  interested,  to  close  the  matter  up  and  make 
transfer.  Possibly  the  plaintifis  were  hampered  all 
along  by  their  unauthorized  agreement  to  give  time  to 
the  purchaser  on  some  payments,  and  in  order  to  secure 
him  this  promised  benefit,  delayed  the  matter  till  the 
defendant  withdrew  his  proposition.  But  if  this  was 
not  the  case  and  the  purchaser  was  ready,  as  he  states 
in  his  testimony  he  would  be,  to  pay  the  balance  of  the 
twelve  thousand  dollars,  in  excess  of  the  $10.00  already 
paid  to  the  broker,  his  attorney  having  examined  and 
approved  the  title,  the  plaintiffs  could  have  insisted  on 
his  producing  the  money,  and  then  been  in  a  position 
to  insist  on  the  defendant  making  a  title  to  the  pur- 
chaser.    The  defendant  might  have  been  able  to  take 
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up  his  notes  without  any  aid  derived  from  the  purchase 
money,  or  he  might  have  brought  the  party  whose  bond 
he  held  into  the  final  conference  and,  by  turning  over 
no  much  of  the  purchase  money  as  was  due  her,  then 
and  there  gotten  his  deed  to  the  lot.  So  far  'as  the 
evidence  shows,  the  defendant's  ability  to  do  either  of 
these  things  was  not  tested,  questioned  or  even  doubted. 
K  the  purchaser  insisted  on  having  the  time  given  by 
the  plaintiifs,  then  the  only  way  they  could  secure  the 
benefit  under  their  contract  with  the  defendant  was  for 
them  to  advance  the  $11,250  themselves,  take  the  title 
and  carry  out  their  agreement  with  the  purchaser. 
Certainly  they  did  not  intend  or  wish  to  effect  the  sale 
in  this  way ;  but  their  agreement  to  give  the  purchaser 
time,  coupled  with  his  unwillingness  or  inability  to 
pay  all  cash  and  the  unwillingness  of  the  party  holding 
title  to  take  the  purchaser's  notes  in  lieu  of  defendant's, 
would  make  it  the  only  course  open  to  them  by  which 
they  could  force  the  defendant  to  come  up  with  the  title 
or  else  be  in  default.  Time  was  of  the  essence  of  the 
contract,  and  it  was  apparently  not  lost  by  defendant's 
fault  but  was  all  used  up  in  vain  efforts  to  procure  the 
substitution  of  not^s.  Under  these  circumstances,  the 
defendant  had  a  right  to  terminate  his  offer  and  subse- 
quently effect  the  sale  which  he  made  to  the  purchaser 
directly.  See  1  Sudg.  Vend.  (267),  (268)  et  seq.;  1  Warv. 
Vend.  p.  140  (§22)  ;  feoone.  Real  Prop.  §382  ;  Livezy  v. 
Miller,  61  Md.  836  ;  Lipe  v.  Ludewick,  14  111.  App.  872; 
Wylie  V.  Marine  Bank,  61  N.  Y.  415 ;  Sibbald  v.  Iron 
Co.,  88  N.  Y.  378 ;  McGavock  v,  Woodlief,  20  How. 
221  ;  Watson  v.  Brooks,  18  Fed.  Rep.  540 ;  Doonan  v. 
Ives,  78  Ga.  295.  It  is  true  that  the  purchaser  testified 
to  his  understanding  that  he  perfected  the  trade  for  the 
place  with  the  Atlanta  Real  Estate  Exchange,  and  ap- 
parently did  not  know  there  was  any  rupture  in  the 
negotiations.     Before  this  rupture  took  place,  he  had  put 


Digitized  by  VjOOQIC 


880  Emert  v.  Atlanta  Exchange.       [88  Ga. 

the  matter  in  the  hands  of  his  attorney  who  testified  to 
opening  entirely  new  negotiations  with  the  defendant. 
It  may  be  that,  but  for  the  brokers'  intervention,  the 
purchaser  would  not  have  had  his  attention  called  to 
the  property  being  for  sale,  and  the  defendant  would 
have  gone  without  a  purchaser.  But  they  took  the  risk 
of  losing  the  fruits  of  their  efforts,  by  taking  a  contract 
restricted  in  point  of  time,  and  increased  that  risk  by 
offering  terms  of  credit  to  the  purchaser. 

It  follows  from  what  has  been  said  that  the  verdict 
was  contrary  to  law  and  contrary  to  evidence,  and  the 
court  erred  in  not  granting  a  new  trial  on  the  general 
grounds  of  the  motion. 

2.  In  the  18th  and  19th  grounds  of  the  amended  mo- 
tion for  a  new  trial,  it  is  complained  that  the  court  erred 
in  admitting  testimony  as  to  the  custom  among  real 
estate  agents  in  Atlanta,  that  when  the  agent  found  a 
buyer  and  brought  buyer  and  seller  together,  their  work 
was  done  and  they  were  entitled  to  their  commission ; 
and  in  admitting  testimony  that  the  commissions  in 
this  case,  according  to  the  charges  prevailing  in  Atlanta, 
would  be  $850.  All  this  is  objected  to  as  being  irrele- 
vant. The  objection  is  well  taken.  The  action  was 
brought  upon  the  written  contract,  and  not  upon  the 
alleged  custom.  The  custom  might  be  material  in  the 
absence  of  a  special  agreement  incompatible  with  it. 
But  when  there  is  such  an  agreement,  the  custom  is 
superseded  thereby.  Lawson,  Us.  &  Gust.  p.  434  et  seq.; 
Clarke's  Brown  on  Us.  &  Gust.  p.  81  and  notes ;  Gibney 
V.  Curtis,  61  Md.  192 ;  Corbett  v.  Underwood,  83  111. 
324  ;   Werner  v.  Footman,  64  Ga.  128. 

As.  to  commissions,  likewise,  the  plaintiff  declared, 
not  for  the  value  of  his  services,  but  on  the  contract  for 
the  compensation  contemplated  by  the  contracting  par- 
ties, that  compensation  being  the  excess  which  the  plain- 
tiffs could  obtain  from  the  purchaser  procured  by  them 
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over  the  defendant's  price  of  $11,250.  Consequently  it 
was  irrelevant  to  show  what  the  usual  commission  would 
be.    Park  v.  Piedmont  Life  In^.  Co.j  48  Ga,  601. 

3.  The  17th  ground  of  the  amended  motion  com- 
plains of  the  admission  in  evidence,  over  defendant's 
objection,  of  a  conversation  between  the  plaintifts' 
agent  and  the  defendant,  in  which  the  latter  offered  to 
compromise  the  claim  for  commissions  by  giving  the 
plaintiflb  $600  in  cash  and  $150  to  the  Presbyterian 
church,  the  objection  being  that  the  offer  was  made 
with  a  view  to  compromise.  The  code  says  in  §8789  : 
"Admissions  or  propositions  made  with  a  view  to  a 
compromise  are  not  proper  evidence."  This  is  an  in- 
stance within  the  rule.  All  the  testimony  on  this  point 
unequivocally  stamps  the  proposal  as  an  offer  of  compro- 
mise. It  appears  from  the  charge  that  the  court  allowed 
the  evidence  to  go  to  the  jury  because  he  could  not  tell 
whether  it  was  in  compromise  until  it  was  heard,  and 
then  left  it  to  them  to  determine  whether  it  was  a  com- 
promise or  intended  as  an  admission.  The  rule  in  the 
code  saems  broader  than  the  court  treated  it ;  for  it  is 
.not  only  propositions,  but  also  "admissions"  made  with 
a  view  to  a  compromise  which  are  not  proper  evidence. 
See  McElrath  v.  Haley,  48  Ga.  647.  The  law  favors  the 
adjustment  of  controversies  by  mutual  concessions.  It 
has  no  inclination  to  foster  forensic  strife,  but  encour- 
ages the  agreement  of  adversaries.  K  the  salutary  rule 
prohibiting  such  admissions  from  being  adduced  in  evi- 
dence be  departed  from,  the  fear  of  having  to  encounter 
th^tai  at  the  trial  would  deter  m^ost  litigants  from  any 
effort  to  settle  their  cases.  It  was  error  to  admit 
this  testimony.  Tufts  v.  DuBignon,  61  Ga.  322 ;  Free- 
man V.  Bigham,  65  Ga.  580 ;  Keaton  v.  Mayo,  71  Ga. 
650 ;  The  Mayor  v.  Minor,  73  Ga.  484. 

4.  The  requests  to  charge  contained  in  the  1st  and  2d 
grounds  of  the  amended  motion  are  erroneous  in  as- 
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suming  that  the  sale  was  to  be  made  to  the  real  estate 
exchange.  The  evidence  clearly  shows  it  was  under- 
stood that  the  exchange  should  provide  the  purchaser, 
they  themselves  not  undertaking  to  buy.  For  this 
reason,  if  not  for  others,  these  requests  were  properly 
refused. 

The  request  in  the  8d  ground,  touching  attorney's 
fees,  would  take  this  part  of  the  case  entirely  away 
from  the  jury,  to  whom  the  questions  of  bad  faith,  stub- 
born litigiousness,  etc.,  peculiarly  belong.  Code,  §2942. 
There  was  no  error  in  declining  such  a  request. 

An  exception  to  the  whole  charge,  if  any  considerable 
part  of  the  same  be  correct,  is  too  general.  Much  of 
this  charge  being  unexceptionable,  the  fourth  ground  of 
the  amended  motion  was  properly  overruled.  Collins  v. 
Spence,  84  Ga.  503^  Whelan  v.  R.  R.  Co.,  Id.  506 ;  Thomas 
V.  The  State,  Id.  618  ;  Flemister  v.  The  State,  81  Ga.  768; 
SmaU  V.  WiUiams,  87  Ga.  681. 

5.  The  whole  charge  of  the  court  is  set  out  under  the 
fourth  ground  of  the  amended  motion,  annotated  with 
marginal  reference  numbers  thus,  "No.  1,"  "N"oj  2,"  etc. 
up  to  12.  The  twelve  portions  thus  tagged  with  num-. 
bers  are  complained  of  as  error  in  the  5th  to  16th 
grounds  (inclusive)  of  the  antended  motion.  These  por- 
tions of  the  charge  are  not  set  out  in  connection  with 
the  errors  alleged,  except  that  the  beginning  and  con- 
cluding words  of  each  portion  are  given  in  connection 
with  its  number  to  aid  in  locating  each  attack  upon  the 
charge.  The  scheme  is  for  this  court  to  take  each  num- 
ber in  succession,  then  return  to  the  whole  charge,  find 
the  number  sought,  extract  the  language  objected  to, 
carry  it  back  to  the  starting-point,  subject  it  to  the  crit- 
icism there  made  against  it  and  then  say  whether  the 
objection  is  well  taken.  Such  a  practice  as  this  would 
needlessly  increase  the  labor  of  the  court  at  the  expense 
of  time  which  ought  to  be  used  in  deciding,  rather  than 
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in  searching  for,  the  numerous  and  difficult  questions 
raised  for  determination.  Counsel  can,  by  copying  the 
portions  of  the  charge  objected  to,  make  their  points 
readily  accessible.  In  Reich  v.  The  State,  63  Ga.  619,  it 
appears  that  exceptions  were  made  to  the  charge  in  a 
fashion  somewhat  like  that  above  described ;  the  court, 
though  not  actually  declining  to  consider  the  exceptions, 
disapproved  their  form  and  suggested  copying  the  ex- 
tracts complained  of,  as  proper  practice.  In  Spinks  v. 
Glenn,  67  Ga,  746,  the  charge  was  cut  up  into  parts  to 
which  the  exceptions  were  written  on  the  margin  of  the 
bill  of  exceptions,  and  the  court  condemned  that  fashion 
by  refusing  to  review  the  exceptions.  Under  the  new 
law  for  taking  cases  to  the  Supreme  Court,  however,  the 
plaintiff  in  error  is  required  to  "specifically  set  out  the 
errors  complained  of."  Acts  1889,  p.  115.  This  dis- 
tinct requirement  and  the  general  spirit  of  the  act  forbid 
loose  or  disconnected  allegations  of  error.  For  these 
reasons  this  court  will  not  consider  exceptions  made  in 
the  manner  adopted  in  this  case.      Judgment  reversed. 
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MuNKERLYN,  trustee,,  et  al.  v.  Augusta   Savings   Bank.  I  m  ^ 

88    3381 
98    520; 

1.  Trust  money  deposited  in  bank  by  a  trustee  to  his  credit  as  agent  i-gg  333I 
may  be  sued  for  by  him  as  trustee,  and  it  will  not  vitiate  the  ac-  I108  204( 
tion  that  he  joins  with  himself  in  the  suit  the  beneficiaries  of  the  lu  ^| 
trust,  I  88  m\ 

3.  A  check  in  favor  of  a  third  person  signed  by  the  trustee  as  agent 
and  presented  by  the  payee  is  aretifficient  demand  for  the  repay- 
ment of  the  deposit,  and  upon  refusal  to  pay  the  trustee's  right 
of  action  becomes  complete. 

3.  The  deposit  being  general  and  not  evidenced  by  any  regular  cer- 
tificate of  deposit  or  other  writing  fixing  the  time  of  payment, 
the  statute  of  limitations  does  not  commence  to  run  in  favor  of 
the  bank  until  demand  and  refusal,  such  demand  not  being  de- 
layed until  the  right  has  become  stale. 

4.  It  is  not  a  conversion  for  the  trustee  to  deposit  trust  money  in 
bank  to  his  credit  as  agent,  though  the  bank  may  have  knowledge 
of  the  trusU 
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5.  Payment  by   the  bank  to  the  trustee  on  his  checks  will  dis- 
charge it,  whether  such  checks  be  signed  with  or  without  the 
designation  of  trustee. 
December  7, 1891,  • 

Trusts.  Banks.  Actions.  Demand.  Limitations. 
Conversion.  Payment.  Before  Judge  Roney.  Rich- 
mond superior  court.     October  term,  1890. 

The  action  was  commenced  April  1, 1890,  by  Mun- 
nerlyn  as  trustee  for  two  Munnerlyns  and  by  those  two 
in  their  own  right,  to  recover  of  the  bank  certain 
moneys  claimed  to  have  been  deposited  with  it.  The 
declaration  gives  the  dates  of  the  deposits  as  March  11, 
1884,  and  June  30,  1885,  and  alleges  that  they  were 
made  by  Mujinerlyn  as  trustee  and  agent  of  plaintiflfe, 
and  by  Munnerlyn,  trustee,  acting  as  agent  for  plaintiffs. 
It  is  further  alleged  that  the  bank  had  full  knowledge 
at  the  times  of  deposit  that  the  money  deposited  was 
the  trust  property  of  plaintiffs  and  that  the  sum  set 
forth  in  th^  certificate  was  to  be  subject  to  the  check  of 
Munnerlyn  as  agent  for  petitioners ;  and  that  on  No- 
vember 19, 1888,  a  check  for  the  amount  deposited  June 
30,  1885,  l^y  Munnerlyn  as  agent  for  plaintiff's,  was 
drawn  by  him  on  the  bank  in  favor  of  Lovett,  and  was 
presented  by  the  payee  to  the  bank  and  payment  re- 
fused. Exhibited  were  two  instruments  alleged  to  have 
been  furi^ished  by  the  bank  as  evidence  of  the  deposits,, 
one  date(|[  March  11,  1884,  signed  by  tWcaelrier  of  the 
bank,  addressed  to  "  Jolwa  I>.  Munnerlyn,  agent,"  and 
stating:  "Youp  account  has  been  credited  with  $595 
deposited  by  self'*;  the  other  dated  June  30,  1885,  with 
the  same  signature,  address  and  statement,  except  as  to 
the  amount  deposited.  Also  exhibited  were  the  check 
drawn  in  favor  of  Lovett  by  "John  D.  Munnerlyn, 
agt.",  and  a  draft  in  favor  of  the  cashier  of  the  bank, 
dated  June  30,  1885,  signed  "John  D.  Munnerlyn,  tr.", 
and  indorsed  by  the  cashier.     By  amendment  the  terms 
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of  the  trust  were  set  forth,  and  it  was  alleged  that  the 
money  sued  for  arose  from  the  income  of  the  trust  es- 
tate, etc. 

The  defendant  demurred  generally;  and  especially 
because,  according  to  the  declaration,  the  moneys  were 
received  and  converted  more  than  four  years  before  the 
filing  of  the  suit,  and  the  action  is  barred.  It  pleaded 
the  general  issue ;  and  also  that  the  moneys  in  question 
were  received  by  it  from  Munnerlyn,  and  it  accounted 
to  him  therefor  with  no  notice  that  they  belonged  to 
plaintiffs  or  either  of  them,  or  to  any  person  other  than 
Munnerlyn;  that  they  were  paid  to  him  in  cash,  or  cred- 
ited- to  his  individual  account  and  paid  out  to  him  on 
his  order  upon  checks  drawn  by  him,  without  notice  of 
any  title,  claim  or  interest  of  plaintiffs  or  either  of 
them,  and  this  was  done  more  than  four  years  before 
the  filing  of  the  suit;  that  if  they  belonged  to  Munner- 
lyn as  trustee,  of  which  defendant  had  no  notice  and 
which  it  denies,  they  were  received  from  him  and  paid 
out  on  checks  upon  his  order  on  or  before  September 
30, 1885,  and  the  suit  is  thus  barred  by  the  statute  of 
limitations ;  and  that  with  the  knowledge  of  the  plain- 
tife  the  deposit  of  June  80,  1885,  was  credited  to  the 
individual  account  of  Munnerlyn,  defendant  supposing 
and  believing  him  to  be  the  true  owner  thereof,  and  the 
same  was  checked  out  by  checks  drawn  by  him  on  the 
same  and  afterwards  retuwied  to  him,  a  list  of  the 
amounts  of  them  being  attached.  The  plaintiffs  moved 
to  strike  the  pleas,  on  the  grounds  that  the  statute  of 
limitations  as  pleaded  was  inapplicable ;  that  the  pleas 
of  payment  were  not  sufficiently  definite  as  to  how  and 
when  the  money  was  lawfully  paid  out,  and  are  bad  for 
duplicity  in  that  they  deny  notice  to  the  bank  of  the 
trust  or  agency,  contradicting  the  terms  of  the  written 
evidence  of  deposit  and  stating  no  legal  reason  for  going 
behind  this  evidence,  and  also  aver  notice  of  the  pay- 
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ment  of  the  money  to  Munnerlyn  as  sufficient  notice  to 
the  trust  estate ;  and  that  all  the  pleas  fail  to  aver  any 
legal  discharge  for  voluntarily  permitting  Munnerlyn  to 
draw,  upon  his  own  check,  money  collected  by  the  bank 
upon  his  check  as  trustee,  and  credited  to  his  accou^it 
as  agent. 

The  court  overruled  the  motion  to  strike  the  pleas, 
and  sustained  the  demurrer  to  the  declaration  ;  and  the 
plaint]  fi*s  excepted. 

Frank  H.  Miller  and  Lovett  &  Davis,  for  plaintiffi. 
J.  R.  Lamar,  for  defendant. 

Lumpkin,  Justice. 

1.  When  money  is  deposited  in  a  bank,  it  is  imma- 
terial, so  far  as  the  bank  is  concerned,  in  what  capacity 
the  depositor  holds  or  owns  it.  The  obligation  of  the 
bank  is  simply  to  keep  it  safely  and  return  it  to  the 
proper  person.  Therefore,  when  a  trustee  deposits 
money  in  a  bank  to  his  credit  as  agent,  the  bank  would 
be  discharged  by  paying  it  back  to  the  individual  who 
made  the  deposit,  and  in  the  absence  of  knowledge  or 
notice  to  the  contrary,  would  have  the  right  to  assume 
that  he  would  appropriate  the  money  to  its  proper  uses 
and  trusts.  If  this  individual  should  go  in  person  to 
the  bank  and  demand  the  money,  it  cannot  be  doubted 
that  the  latter  could,  and  ought  to  hand  it  to  him.  This 
being  true,  he  could  recover  the  money  from  the  bank 
by  suit,  and  it  will  make  no  difference  that  in  the 
action  brought  he  designates  himself  as  trustee,  nor  is 
it  of  any  consequence  that  he  joins  with  himself  therein 
the  alleged  beneficiaries  of  the  trust.  Although  the 
latter  are  not  necessary  parties,  no  injury  can  ensue  to 
defendant  by  making  them  actual  parties  to  the  case. 

2-3.  It  appearing  from  what  has  already  been  said 
that  the  person  who  actually  puts  money  in  bank  is  en- 
titled to  have  it  back  upon  demand,  and  that  it  is  im- 
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material  how  he  deecribes  himself,  there  can  be  no  doubt 
that  a  check  drawn  by  such  person  as  agent  and  pre- 
sented by  the  payee  is  a  sufficient  demand  for  Uie 
amount  of  money  called  for  by  the  check,  especially 
when  the  money  was  credited  to  the  depositor  as  agent. 
If  payment  of  such  check  be  refused,  the  depositor  may 
bring  suit,  and,  as  already  shown,  the  suit  may  be  main- 
tained by  him  described  as  trustee. 

It  appears  from  the  declaration  in  this  case  that  the 
deposit  n^ade  was  a  general  one,  and  that  the  bank  did 
not  issue  to  the  depositor  any  certificate  of  deposit  prom- 
ising a  repayment  of  the  money,  or  fixing  any  time  or 
terms  for  repayment.  It  simply  gave  to  the  depositor 
written  statements  to  the  effect  that  his  account  as  agent 
had  been  credited  with  so  much  money.  Under  these 
circumstances,  the  bank  did  not  become  liable  for  a  re- 
payment of  the  money  until  after  demand  for  it  by  check 
or  otherwise,  and  henxse  the  statute  of  limitations  would 
not  commence  to  run  in  favor  of  the  bank  until  after 
such  demand  and  refusal  to  pay.  We  do  not  mean  to 
hold  that  such  demand  could  be  indefinitely  delayed,  for 
under  the  rule  laid  down  in  the  books,  this  might  be 
done  for  such  a  length  of  time  that  the  right  to  the 
money  would  become  stale. 

The  propositions  above  announced  are  sustained,  we 
think,  by  the  following  authorities :  2  Am.  &  Eng. 
Encycl.  of  Law,  101 ;  1  Morse  on  Banks  &  Banking, 
§322 ;  Bolles  on  Banks  &  Depositors,  §360,  and  cases 
cited  in  each. 

The  court  below  dismissed  the  declaration  on  the 
ground  that,  on  its  face,  it  appeared  that  plaintifis'  right 
of  action  was  barred  by  the  statute  of  limitations.  This 
ruling,  for  the  reasons  above  stated,  was  erroneous. 

4.  That  a  trustee  deposits  money  in  bank  to  his  credit 
as  agent  is  not  a  cQnversion  of  the  fund,  even  though 
the  bank  knew  of  the  existence  of  the  trust.     It  has  the 
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right,  as  already  stated,  to  presume  that  the  trustee  will 
apply  the  money  to  its  proper  purposes  under  the  trust. 
Of  course,  if  the  hank  actually  knew  the  trustee  was 
misapplying  the  trust  money  and  aided  him  in  so 
doing — as,  for  instance,  by  endeavoring  to  appropriate 
such  money  to  the  payment  of  a  debt  incurred  for  his 
private  benefit  and  due  by  him  individually  to  the 
bank, — an  entirely  different  question  would  be  presented. 
National  Bank  v.  Insurance  Co.,  104  U.  S.  64;  Union 
Stock  Yards  Bank  v.  Gillespie,  137  U.  8.  411. 

6.  Error  was  assigned  in  the  bill  of  exceptions  upon 
the  refusal  of  the  court  to  strike  defendant's  pleas.  The 
pleas  are  numerous,  but  they  really  set  up  only  three 
defences:,  first,  the  general  issue;  second,  payment; 
and  third,  the  statute  of  limitations.  It  was  not  insisted 
that  the  plea  of  the  general  issue  should  be  stricken. 
The  other  pleas  allege  that  all  the  money  deposited  by 
Munnerlyn  had  been  paid  out  upon  his  checks  and  by 
his  order  and  direction,  and  a  list  of  the  checks  is  given. 
In  connection  with  the  allegations  that  the  money  had 
been  thus  paid  out,  it  is  further  asserted  in  the  pleas  that 
all  these  payments  had  been  made  more  than  four  years 
before  the  filing  of  the  suit,  and  therefore  the  action 
was  barred  by  the  statute  of  limitations.  The  pleas 
thus  intermingled  these  two  defences,  and  the  motion  to 
•strike  was  made  against  them  as  a  whole.  To  have 
granted  this  motion  would  have  resulted  in  striking  the 
plea  of  payment,  which  was  set  forth  with  sufficient  dis- 
tinctness and  constituted  a  complete  answer  to  the  action. 
We  have  already  shown  that  the  plea  of  the  statute  of 
limitations,  tested  in  the  light  of  the  plaintiffs'  allega- 
tions, was  not  good ;  but  the  plea  of  payment  by  the 
bank  on  Munnerlyn's  checks  was  a  valid  defence.  If 
the  payment  alleged  therein,  to  the  person  who  actually 
made  the  deposit  or  on  his  checks,  is  established  by 
proof,  the  bank  should  be  discharged.     City  Bank  of 
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Macon  v.  Kmi^  57  Ga.  283.  This  plea  of  payment  is 
not  vitiated  because  it  is  thus  associated  with  the  invalid 
plea  of  the  statute  of  limitations.  A  bad  part  in  plead- 
ing does  not  make  the  whole  bad,  but  a  good  part  makes 
the  whole  good  enough  to  withstand  a  general  demurrer. 
The  court,  therefore,  did  not  err  in  overruling  the  motion 
to  strike  the  dofandftnt'd  pletiv.  See  May  v.  Jones^  this 
term,  and  cases  cited  (a/i^e,  308).  Every  one  of  the  pleas 
objected  to  contains  an  averment  of  payment  to  the  de- 
positor or  his  order,  which  suffices  to  save  each  one  from 
destruction  by  a  general  motion  to  strike.  But  even  if 
some  only  of  the  pleas  are  sound  defences,  the  others, 
not  being  singled  out  or  selected  by  the  movant  as 
specific  objects  of  attack,  would  stand  because  found  in 
good  company. 

The  judgment  is  reversed  because  the  court  erred  in 
dismissing  the  petition  on  the  ground  that  the  cause  of 
action  alleged  therein  was  barred  by  the  statute  of 
limitations.  Judgment  reversed. 


The  Bahloneoa  Company,  Limited,  v.  The  Frank  W. 
Hall  Merchandise  Company. 

1.  Under  no  etatute  of  the  United  States  can  an  alien  defendant  re- 
move a  cause  from  the  State  court  to  the  circuit  court  of  the 
United  States  upon  the  ground  of  prejudice  or  local  influence. 

2.  Counsel  lor  an  alien  corporation  admitting  that  an  order  of  re- 
moval passed  by  the  circuit  court  of  the  United  States  was  based 
apon  a  petition  setting  forth  that  the  petitioner  was  an  alien,  and 
no  copy  of  the  petition  being  produced,  the  order  of  removal  was 
no  obstacle  to  proceeding  in  the  superior  court  to  a  trial  of  the 
case,  inasmuch  as  the  order  based  upon  such  petition  would  be 
void  on  its  face,  the  circuit  court  having  no  jurisdiction  to  pass  it. 

December  S8,liB0L 

Removal  of  causes.  United  States  courts.  Juris- 
diction. Aliens.  Before  Judge  Wellborn.  Lumpkin 
superior  court.     April  term,  1891. 
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Attachment  against  the  plaintiff  in  error  having  been 
issued,  and  the  ease  coming  on  for  trial,  the  attention  of 
the  court  was  called  to  the  fact  that  a  certified  copy  of 
an  order  from  the  judge  of  the  United  States  circuit 
court  for  the  northern  district  of  Georgia,  had  been  filed 
in  the  superior  court  where  the  suit  was  pending,  order- 
ing that  the  cause  be  removed  into  the  circuit  court, 
upon  a  petition  and  affidavit  based  upon  prejudice  and 
local  influence;  the  order  not  being  exhibited.  The 
superior  court  proceeded  to  trial  over  objection,  it  ap- 
pearing by  admissions  of  counsel  that  the  defendant, 
the  Dahlonega  Company,  Limited,  was  a  foreign  cor- 
poration resident  in  London,  England,  with  no  office  or 
place  of  business  in  the  United  States;  and  a  verdict 
for  the  plaintiff  was  rendered.  The  defendant  excepted, 
alleging  that  it  was  error  to  proceed  to  trial,  the  case 
having  been  removed  by  order  of  the  circuit  court,  and 
that  whether  the  cause  was  removable  could  not  be  in- 
vestigated by  the  superior  court  but  was  for  the  (AFOuit 
court  to  investigate  on  motion  to  remand. 

N.  J.  &  T.  A.  Hammond,  for  plaintiff  in  error. 
Price  &  Charters  and  W.  S.  Basinger,  contra, 

Simmons,  Justice. 

1.  "We  have  carefully  examined  the  statutes  enacted 
by  the  Congress  of  the  United  States  on  the  subject  of 
removal  of  causes  from  the  State  courts  to  the  United 
States  courts,  and  can  find  no  power  or  authority  given 
therein  which  would  entitle  an  alien  defendant,  whether 
a  natural  person  or  corporation,  in  a  case  brought 
against  him  or  it  in  this  State,  to  remove  the  case  to  the 
courts  of  the  United  States  on  the  ground  of  prejudice 
or  local  influence.  That  part  of  the  act  of  Congress 
approved  March  3,  1887,  which  authorizes  the  removal 
of  causes  on  the  ground  of  prejudice  or  local  influence, 
is  as  follows : 

"And  where  a  suit  is  now  pending,  or  may  be  here- 
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after  brought,  in  any  State  court,  in  which  there  is  a 
controversy  between  a  citizen  of  the  State  in  which  the 
suit  is  brought  and  a  citizen  of  another  State,  any  de- 
fendant, being  such  citizen  of  another  State,  may  re- 
move such  suit  into  the  circuit  court  of  the  United 
States  for  the  proper  district,  at  any  time  before  the 
trial  thereof,  when  it  shall  be  made  to  appear  to  said 
circuit  court  that  from  prejudice  or  local  influence  he 
will  not  be  able  to  obtain  justice  in  such  State  court, 
or  in  any  other  State  court  to  which  the  said  defendant 
may,  under  the  laws  of  the  State,  have  the  right,  on 
account  of  such  prejudice  or  local  influence,  to  remove 
said  cause  ;  provided,  that  if  it  further  appear  that  said 
suit  can  be  fully  and  justly  determined  as  to  the  other 
defendants  in  the  State  court,  without  being  aftected  by 
such  prejudice  or  local  influence,  and  that  no  party  to 
the  suit  will  be  prejudiced  by  a  separation  of  the  par- 
ties, said  circuit  court  may  direct  the  suit  to  be  re- 
manded, so  far  as  relates  to  such  other  defendants,  to 
the  State  court,  to  be  proceeded  with  therein." 

It  is  quite  clear  from  the  phraseology  of  this  act  that 
the  right  to  remove  a  cause  from  a  State  court  on  the 
ground  of  prejudice  or  local  influence,  is  confined  to 
cases  "in  which  there  is  a  controversy  between  a  citizen 
of  the  State  in  which  the  suit  is  brought  and  a  citizen 
of  another  State."  Citizenship  of  a  State  must  exist 
before  a  removal  can  be  had  on  that  ground.  The  word 
"State,"  as  used  in  this  act,  means  a  State  of  the  United 
States.  A  citizen  of  a  territory  is  not  a  citizen  of  a 
State,  nor  is  a  citizen  of  the  District  of  Columbia. 
Aliens  and  citizens  of  territories  are  therefore  excluded, 
under  this  clause  of  the  act.  Speer,  Removal  of  Causes, 
§21,  and  note  1 ;  also  Id.  Appendix  C,  where  the  author 
says  the  defendant  must  be  a  citizen  of  another  State, 
in  order  to  remove  the  case  under  clause  4  of  §2  of  the 
act. 
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2.  Counsel  for  the  plaintift*  in  error  contended  ttiat 
even  if  it  were  true  that  an  alien  could  not  remove  a 
case  from  the  State  court  to  the  Federal  court  on  the 
ground  of  prejudice  or  local  influence,  yet  inasmuch  as 
the  judge  of  the  Federal  court  had  granted  an  order  for 
its  removal,  the  State  court  had  no  right  to  proceed  with 
the  case,  and  the  remedy  of  the  other  party  was  to  move 
the  Federal  court  to  remand  the  case.  There  was  no 
copy  of  the  petition  for  removal  exhibited  to  the  State 
court,  but  counsel  for  the  alien  company  admitted  that 
the  removal  was  based  upon  a  petition  setting  forth  that 
the  petitioner  was  an  alien.  If  this  was  true,  the  cir- 
cuit court  of  the  United  States,  under  our  construction 
of  the  act,  had  no  jurisdiction  to  grant  the  order  of  re- 
moval ;  and  having  no  jurisdiction,  the  order  was  void 
on  its  face,  and  can  be  so  held  by  any  court  wherein  the 
order  is  pleaded,  or  in  any  court  wherein  any  right  is 
claimed  under  it.  If  the  right  of  removal  were  doubt- 
ful, then  the  State  court  should  not  have  proceeded  with 
the  case,  but  should  have  left  the  Federal  court  to  de- 
termine whether  it  could  be  removed  or  not ;  but  if  the 
order  of  removal  was  absolutely  void,  the  case  was  not 
removed,  and  the  State  court  had  not  lost  its  jurisdic- 
tion and  could  proceed  with  the  trial.  Nor  was  it  nec- 
essary to  move  in  the  United  States  court  for  the  case 
to  be  remanded. 

There  was  therefore  no  error  in  proceeding  with  the 
trial  of  the  case  in  the  State  court,  and  the  judgment  is 

Affirtned, 


The  Mayor  and  Aldermen  op  the  City  op  Savannah  i?. 

*  88    842l 

123  eosi  The  Vernon  Shell  Road  Company. 

The  charter  of  a  company  granted  by  the  legislature  in  1859  to  con- 
struct and  maintain  a  turnpike  road,  "to  be  constructed  and  laid  on 
and  over  the  bed"  of  a  certain  designated  public  highway  then  ex- 
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isting,  invested  the  company,  after  the  construction  was  completed 
according  to  the  terms  of  the  charter,  with  the  exclusive  title  and 
ownership  of  the  highway  on  and  over  the  bed  of  which  the  turn- 
pike road  was  constructed  and  laid.  And  though,  after  the  adop- 
tion of  the  constitution  of  1877,  the  limits  of  a  city  adjacent  to  one 
of  the  termini  of  the  turnpike  road  were  extended  so  as  to  throw 
the  toll-house  and  a  considerable  section  of  the  road  inside  of  the 
new  city  limits,  the  city  authorities  could  not,  without  condem- 
nation proceedings  and  making  compensation,  appropriate  to 
public  use  such  section  of  the  road  by  adopting  it  as  a  street ;  nor 
could  they  extend  across  said  road  any  of  the  streets,  save  on  like 
terms. 
January  11, 1892. 

Beads  and  streets.  Corporations.  Title.  Before  Judge 
Palligant.     Chatham  superior  court.     June  term,  1891, 

Beported  in  the  decision. 

S.  B.  Adams  and  Norwood  &  Cronk,  for  plaintiff  in 
error 

Saussy  &  Saussy,  contra. 

Simmons,  Justice. 

In  1859  there  was  a  public  highway  leading  from 
the  city  of  Savannah  to  White  Bluff  on  the  Vernon 
river.  In  the  same  year  the  legislature  incorporated  the 
Vernon  Shell  Road  Company,  authorizing  the  company 
*'to  construct  and  build  a  shell  road  from  the  city  of 
Savannah  to  White  Bluff  .  .  on  the  Vernon  river  in 
the  county  of  Chatham,  to  be  constructed  and  laid  on 
and  over  the  bed  of  the  White  Bluff  road,  .  .  pro- 
vided the  assent  of  the  inferior  court  and  commissioners 
of  roads  of  Chatham  county  shall  first  be  obtained  for 
constructing,  building  and  laying  the  same  over  the  bed 
of  said  White  Bluff  road."  The  assent  of  the  inferior 
court  and  the  commissioners  of  roads  was  obtained  by 
the  company,  and  it  did  construct  and  build  a  shell  road 
from  the  city  of  Savannah  to  White  Bluff'  over  and  upon 
the  road-bed  of  the  public  highway,  which  was  com- 
pleted in  1860.  The  6th  section  of  the  act  provides 
that  "all  rights  in  the  property  acquired  by  the  com- 
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pany  in  the  said  road  when  completed,  shall  be  vested 
in  the  stockholders,  their  heirs,  legal  representatives  or 
assigns  forever,  and  in  proportion  to  their  respective 
shares."  When  this  act  was  passed  by  the  legislature, 
the  southern  boundary  of  the  city  of  Savannah  was  An- 
derson street.  In  1883  the  legislature  passed  an  act 
extending  the  city  limits  some  distance  beyond  Ander- 
son street,  and  the  limits  thus  extended  embraced  the 
terminus  of  the  shell  road  at  Anderson  street,  a  toll- 
gate,  and  a  considerable  part  of  the  road  between  An- 
derson street  and  White  Bluff.  The  city  authorities, 
subsequent  to  the  passage  of  the  act  of  1883,  laid  out 
additional  streets  in  the  new  territory,  some  of  which 
crossed  at  right  angles  that  part  of  the  shell  road  which 
was  within  the  new  limits,  and  Bull  street  was  extended 
so  as  to  include  that  part  of  the  road.  The  shell  road 
company  had  erected  wire  fences  along  both  sides  of  its 
road  to  protect  it  from  trespassers,  and  a  portion  of 
these  fences  was  within  the  new  limits.  The  city  author- 
ities gave  notice  to  the  officers  of  the  company  to  re- 
move these  fences  and  the  toll-gate  which  was  within 
the  city  limits,  and  in  case  of  refusal  by  the  company 
to  remove  them,  a  city  officer  was  directed  to  do  so.  The 
shell  road  company  thereupon  filed  its  bill  against  the 
city,  claiming  that  this  road  was  its  private  property, 
and  praying  that  the  city  be  enjoined  from  interfering 
therewith  without  first  paying  the  company  just  com- 
pensation therefor. 

The  defendant  claimed  in  its  answer  that  no  title  or 
ownership  of  any  kind  as  to  the  bed  of  the  road  or  its 
soil  was  conferred  on  the  petitioner,  and  that  the  same 
remained  in  the  public  as  a  part  of  the  public  highway ; 
that  the  shell  road  company  had  no  authority  to  erect 
the  wire  fences,  because  they  obstructed  Fifth,  Sixth, 
Seventh  and  Eleventh  streets,  which  intersected  the 
road,  thereby  preventing  the  use  of  those  streets  for 
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travel  ;  that  the  road  in  question  is  a  continuation  of 
Bull  street,  and  is  within  the  corporate  limits  of  the  city 
as  established  by  the  act  of  1883 ;  that  the  city  had 
authority  to  remove  the  obstructions,  under  the  power 
vested  in  it  and  under  the  ordinances  passed  in  pursu- 
ance thereof.  On  the  trial  of  the  case  the  jury  returned 
a  verdict  for  the  plaintiff,  and  the  city  excepted. 

The  legislature  has  control  of  all  the  public  highways 
in  this  State,  and  had  power  to  incorporate  the  shell 
road  company,  and  to  authorize  it  to  construct  a  shell 
road  on  and  over  the  bed  of  the  White  Bluff"  road,  al- 
though the  latter  was  a  public  road  at  the  time.  Elliott, 
Roads  and  Streets,  p.  55,  and  authorities  there  cited. 
"  No  additional  burden  is  imposed  by  changing  a  public 
highway  into  a  toll-road.  The  change  is  not  in  the 
character  of  the  servitude,  but  in  a*  mode  of  sustaining 
the  highway.  In  the  one  case  it  is  sustained  by  taxes, 
in  the  other  by  tolls."  Carter  v.  Clark,  89  Ind.  239,  and 
authorities  there  cited.  "  The  character  of  the  way  is 
not  changed  from  a  public  to  a  private  one,  for  the  pub- 
Uc  are  not  excluded  from  the  use  of  the  way.  It  is  still 
open  to  all  the  people  on  equal  terms;  that  is,  all  may 
travel  on  it  by  paying  the  tribute  laid  on  all  alike." 
Elliott,  Roads  and  Streets,  supra.  But  when  it  was  built 
by  the  company  in  conformity  to  its  charter,  the  ease- 
ment which  the  public  had  hitherto  had  in  the  highway 
was  assigned  by  operation  of  law  to  the  company,  and 
the  easement  in  the  public  highway  became  the  property 
of  the  company.  Chagrin  Falls  Co.  v.  Cane,  2  Ohio  St. 
419.  The  public,  by  the  act  of  the  legislature  and  the 
assent  of  the  county  authorities,  relinquished  its  right 
to  the  easement  and  conferred  it  upon  the  company.  It 
gave  up  the  right  to  pass  over  the  road  free  of  charge, 
and  conferred  the  right  upon  the  company  to  charge 
toll  for  the  purpose  of  profit  and  for  keeping  up  the 
road.  When  the  company,  under  a  contract  with  the 
legislature,  built  its  road  in  the  bed  of  the  old  road,  it 
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acquired  a  property  right  in  the  road ;  and  the  act  of 
the  legislature  extending  the  city  limits  so  as  to  embrace 
a  portion  of  the  road,  and  the  charter  of  the  city  which 
gives  the  city  authorities  power  to  lay  out  additional 
streets  and  full  power  over  all  the  streets,  lanes  and 
alleys  of  the  city,  did  not  authorize  the  city  authorities 
to  make  that  portion  of  the  road  which  is  within  the 
new  limits  a  part  of  the  city's  streets,  or  to  extend  other 
streets  across  the  road,  without  instituting  proceedings  as 
provided  by  law  for  the  condemnation  of  the  road  and 
the  payment  of  just  compensation  therefor.  If  the  shell 
road  is  private  property  as  we  have  shown,  neither  the 
legislature  nor  the  city  authorities  under  an  act  of  the 
legislature,  can  take  it  or  damage  it  for  public  purposes 
without  just  and  adequate  compensation  being  first  paid. 
Constitution  of  1877,  Code,  §5024.  The  power  given 
in  the  charter  of  the  city  to  lay  out  streets  does  not 
authorize  the  municipal  authorities  to  use  a  portion  of 
the  shell  road  as  one  of  the  streets,  nor  to  lay  streets 
across  it,  without  paying  the  owners  thereof  just  com- 
pensation ;  and  the  power  to  remove  obstructions  from 
the  streets  does  not  authorize  them  to  remove  the  wire 
fences  on  the  sides  of  the  shell  road  placed  there  for  the 
protection  of  the  company's  rights,  without  such  compen- 
sation. If  they  can  use  this  private  property  for  their 
streets  without  compensation,  there  is  no  reason  why 
they  cannot  use  any  other  private  property  in  the  city 
for  the  same  purpose  without  compensation.  And  if 
they  can  use  that  portion  of  the  road  now  within  the 
city  limits  without  compensation,  and  the  city  continues 
to  grow  southward,  they  can  have  its  limits  extended  by 
the  legislature  to  White  Bluff  and  deprive  the  company 
of  the  whole  of  its  property  without  compensation. 

For  these  reasons  the  court  did  not  err  in  refusing 
any  of  the  charges  requested,  nor  in  giving  those  com- 
plained of;  and  the  Judgment  is  affirmed. 
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Collins  v.  The  State, 

1.  One  indicj^ed  as  principal  merely  can  be  convicted  on  evidence 
proving  him  guilty  as  principal  in  the  second  degree,  if  the  facts 
be  such  as  that  the  act  by  which  the  crime  was  perpetrated  will, 
on  established  principles  of  law,  be  imputed  to  him  as  committed 
by  himself  through  the  agency  of  another.  In  such  case,  the  dis- 
tinction of  degrees  is  immaterial. 

2.  Evidence  that  the  witness  heard  a  person  jointly  indicted  with 
the  prisoner  on  trial  say  that  the  prisoner  hired  him  to  commit 
the  crime  and  agreed  to  give  him  $50,  is  hearsay  and  should  have 
been  excluded.  The  matter  embraced  in  this  evidence  being  no 
part  of  a  previous  conversation  to  which  the  witness  had  testified 
on  direct  examination,  was  not  rendered  admissible  by  the  fact 
that  such  previous  conversation  had  been  given  in  evidence. 

3.  The  foregoing  error  is  cause  for  a  new  trial,  inasmuch  as  the  evi- 
dence strongly  indicates  that  the  conviction  rests  chiefly  on  a  self- 
criminating  fabrication  of  an  alleged  accomplice,  induced  by 
threats  and  coercion,  and  first  promulgated  under  the  infiuence  of 
fear  for  his  life,  and  probably  adhered  to  afterwards  under  a  like 
influence,  though  any  ground  for  reasonable  fear  had  then  ceased 
to  exist. 

January  11, 1802. 

Criminal  law.  Murder.  Principal  and  accessory. 
Evidence.  Accomplice.  Before  Judge  Milnbr.  Gor- 
don superior  court.     February  term,  1891. 

Reported  in  the  decision. 

W.  R.  Rankin  and  Dabnby  &  Foucni,  for  plaintiff  in 
error. 

W.  A.  Little,  attorney-general,  A.  W.  Fitb,  solicitor- 
general,  and  W.  J.  Cantrell,  contra. 

Simmons,  Justice. 

Stephen  Custer  and  Rufus  Collias  were  indicted  for 
murder.  There  were  two  counts  in  the  indictment. 
The  first  count  charged  them  both  as  principals;  the 
second  charged  Custer  as  principal  and  Collins  as  acces- 
sory before  the  fact.  They  severed  on  the  trial,  and 
Collins  was  tried  first  and  convicted  on  the  first  count. 
He  made  a  motion  for  a  new  trial,  which  was  overruled. 
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1.  One  of  the  grounds  of  the  motion  relied  upon  for 
reversal  of  the  judgment  of  the  court  below  in  refusing 
to  grant  a  new  trial,  was,  "  that  the  evidence  in  said  case 
was  not  sufficient  to  authorize  his  conviction  on  the  first 
count  in  said  indictmeilt,  and  was  insufficient  to  support 
the  same."  It  was  argued  by  learned  counsel  for' the 
plaintitt'  in  error  that  the  evidence  showed  that  Collins 
was  either  a  principal  in  the  second  degree  or  an  acces- 
sory before  the  fact,  and  he  could  not,  therefore,  be  con- 
victed upon  the  first  count  in  the  indictment,  which 
charged  him  with  being  a  principal  perpetrator  of  the 
crime.  Our  code  (§4305),  in  defining  principals  in  the 
first  and  second  degree,  says :  "  A  person  may  be  prin- 
cipal in  an  offence  in  two  degrees.  A  principal  in  the 
first  degree  is  he  or  she  that  is  the  actor  or  absolute  per- 
petrator of  the  crime.  A  principal  in  the  second  degree 
is  he  or  she  who  is  present  aiding  and  abetting  the  act 
to  be  done ;  which  presence  need  not  always  be  an  actual, 
immediate  standing  by,  within  sight  or  hearing  of  the 
act ;  but  there  may  be  also  a  constructive  presence,  as 
when  one  commits  a  robbery,  or  murder,  or  other  crime, 
and  another  keeps  watch  or  guard  at  some  convenient 
distance."  The  evidence  on  this  point,  in  brief,  is,  that 
Collins,  a  white  man,  brought  Custer,  a  negro  boy  about 
fifteen  years  old,  from  North  Carolina  to  this  State  as  a 
servant,  and  that  while  on  their  journey  to  this  State, 
Collins  told  Cutter  that  he  wanted  him  to  kill  his  (Col- 
lins') wife ;  and  after  reaching  Gk)rdon  county  in  this 
State,  he  mentioned  the  subject  to  him  upon  several 
occasions,  promising  to  pay  him  $50  if  he  would  kill 
her,  and  Custer  finally  consented;  that  upon  the  day  of 
the  homicide,  Mrs.  Collins  called  Custer  to  assist  her  in 
moving  a  mattress ;  that  Custer  was  at  that  time  at  a 
distillery  about  fifty  yards  from  the  dwelling-house 
where  Mrs.  Collins  was,  and  as  he  started  to  the  dwell- 
ing-house, he  passed  Collins,  who  told  him  that  the  pistol 
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was  loaded,  to  snap  it  once,  and  the  second  time  it 
snapped  it  would  fire ;  that  Custer  went  to  the  house, 
got  the  pistol  from  under  the  head  of  the  bed,  snapped 
it  once  in  the  front  room,  saw  Mrs.  Collins  and  snapped 
it  at  her,  and  it  fired  then  a«  Collins  said  it  would.  Col- 
lins did  not  go  to  the  house  with  Custer,  but  remained 
at  the  distillery  or  grocery,  about  fifty  yards  from  the 
house. 

This  evidence,  if  it  be  true,  makes  Collins  at  least  a 
principal  in  the  second  degree,  if  not  an  "  actor,  or  ab- 
solute perpetrator  of  the  crime."  He  was  not  actually 
present  in  the  house  where  the  crime  was  perpetrated, 
but  he  was  constructively  present — sufficiently  near  to 
encourage  by  his  presence  the  principal  actor,  and  to 
assist  him  if  assistance  should  become  necessary.  Con- 
federacy with  the  absolute  perpetrator  of  the  crime,  sup- 
plemented by  constructive  presence,  makes  one  a  prin- 
cipal in  the  second  degree.  1  Whart.  Crim.  Law,  §§213, 
218,  219;  Kerr,  Homicide,  110;  1  Bish.  Crim.  Law, 
§653;  2  Roscbe,  Crim.  Ev.  p.  *752 ;  Desty,  Amer.  Crim. 
Law,  §37a. 

(a)  Having  shown  that  Collins  was  a  principal,  it  is 
immaterial  whether  he  was  a  principal  in  the  first  or 
second  degree.  There  is  no  difference  in  this  State  be- 
tween the  punishment  of  a  principal  in  the  first  degree 
and  that  of  a  principal  in  the  second  degree ;  and  where 
this  is  true,  it  seems  now  to  be  well  settled  that  there 
is  no  practical  or  material  difference  between  principals 
of  the  two  degrees,  and  a  principal  in  the  second  degree 
may  be  convicted  on  an  indictment  charging  him  as 
principal  in  the  first  degree  ;  in  other  words,  an  indict- 
ment charging  one  as  principal  in  the  first  degree  is 
supported  by  evidence  showing  him  to  be  a  principal  in 
the  second  degree.  This  is  especially  true  if  the  facts, 
as  in  this  case,  be  such  as  that  the  act  by  which  the 
crime  is  perpetrated  would,  on  established  principles  of 
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law,  be  imputed  to  him  as  committed  by  himself  through 
the  agency  of  another.  1  Bish.  Crim.  Law,  §648 ;  2 
Bish.  Crim.  Proc.  §3 ;  Desty,  Amer.  Crim.  Law,  §36a ;  2 
Roscoe,  Crim.  Ev.  p.  *752-3;  Hill  v.  State,  28  Ga,  604; 
Leonard  v.  State,  77  Ga.  764 ;  Ferguson  v.  State,  32  Ga. 
658 ;  McGinnis  v.  State,  31  Ga.  263 ;  Rain  v.  Slfa^^ ,  60 
Ga.  284 ;  Dumas  v.  Sifa^e,  62  6?a.  58.  The  principle  of 
the  last  four  cases  cited  is  that  where  persons  conspire 
together  to  commit  crime,  and  are  present  countenancing 
or  aiding  it,  the  act  of  each  is  the  act  of  all.  The  cases 
of  Washington  v.  State,  36  Ga.  222,  and  Shaw  v.  State, 
40  Ga.  120,  were  relied  upon  by  counsel  for  the  plaintiff 
in  error  to  establish  his  proposition  that  a  principal  in 
the  second  degree  could  not  be  convicted  as  a  principal 
in  the  first  degree ;  but  they  do  not  establish  his  con- 
tention. They  do  not  rule  that  a  principal  in  the  second 
degree  cannot  be  convicted  as  a  principal,  but  do  rule 
that  where  a  person  is  indicted  as  the  actor  or  absolute 
perpetrator  of  the  crime,  he  cannot  be  convicted  as  a 
prmcipal  in  the  second  degree.  In  these  cases  the  ac- 
cused were  indicted  as  principal  in  the  first  degree,  and 
the  jury  found  them  guilty  in  the  second  degree,  and 
the  court  field  that  this  could  not  be  done. 

2.  Another  ground  of  the  motion  complains  that  the 
court  erred  m  admitting  certain  testimony  of  Miller  over 
the  objection  of  the  defendant.  Miller  testified  that  he 
heard  Custer  say  that  Collins  hired  him  to  kill  his  wife. 
This  witness  had  testified  as  to  what  Custer  told  him 
when  he  arrested  him,  about  the  killing  of  Mrs.  Collins, 
and  that  Custer  said  it  was  an  accident,  etc.  Upon  his 
cross-examination  he  was  asked  if  he  did  not  hear  Cus- 
ter say  that  Collins  hired  him  to  kill  his  wife,  and  he  re- 
plied that  he  did  in  a  subsequent  conversation  hear  Cus- 
ter make  that  statement.  The  record  shows  that  this 
was  not  a  part  of  the  conversation  which  Miller  had  tes- 
tified to  in  the  direct  examination,  when  he  arrested 
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Custer,  but  that  it  was  a  statement  he  heard  Custer 
make  upon  a  difterent  occasion.  If  it  had  been  part  of 
the  same  conversation  to  which  Miller  testified  in  his  di- 
rect examination,  then  of  course  the  State  would  be 
entitled  to  bring  out  the  whole  conversation  ;  but  as 
this  statement  was  in  another  conversation  and  upon  a 
diflferent  occasion,  it  was  clearly  hearsay,  and  the  court 
erred  in  not  excluding  it  when  it  was  objected  to  by  the 
defendant  on  that  ground. 

3.  The  error  above  referred  to  is  sufficient  to  author- 
ize this  court  to  grant  a  new  trial ;  and  we  do  so  the 
more  readily,  because  on  reading  the  evidence  in  the 
record  we  are  inclined  to  think  that  the  whole  story  of 
Custer  may  have  been  a  fabrication  made  by  him  under 
the  influence  of  threats  and  coercion.  Johnson,  one  of 
the  witnesses  and  the  magistrate  who  held  the  inquest, 
testified  that  he  saw  Custer  upon  the  night  he  was 
caught,  and  he  claimed  then  that  the  killing  was  an  acci- 
dent. This  witness  said :  "I  was  at  Plainville  when 
they  were  pulling  him.  They  told  him  to  tell  how 
much  Collins  was  to  give  to  him,  or  they  would  shoot 
him.  He  was  badly  scared,  and  he  cried  after  they  put 
him  down.  I  did  all  that  I  could  to  save  his  life  and 
get  them  to  put  him  down.  I  was  surprised  when  he 
said  he  was  hired  to  do  it,  and  I  never  heard  of  his 
changing  until  he  was  frightened.  He  stated,  after  the 
crowd  got  hold  of  him,  that  he  was  hired  to  kill  the  wo- 
man. He  said  Collins  was  to  give  him  $50."  Custer 
himself  testifies  that  he  "was  very  badly  scared  when 
the  crowd  had  him."  We  think,  in  view  of  these  facts, 
that  the  testimony  of  Custer,  though  self-criminating, 
may  be  a  fabrication.  The  record  shows  that  he  was  an 
ignorant  colored  boy  about  fifteen  years  old,  and  that 
he  first  said  the  shot  was  fired  accidentally.  He  ran  off", 
and  after  a  day  or  two  was  apprehended  by  the  witness 
Miller,  who  took  him  to  a  neighbor's  house,  where,  after 
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being  cautioned  to  tell  the  truth,  he  made  the  same 
statement,  and  gave  all  the  details  of  the  shooting  which 
went  to  show  that  it  was  an  accident.  The  record  does 
not  show  that  he  ever  made  any  other  statement  than 
that  it  was  an  accident,  until  the  crowd  took  him  the 
next  morning  and  "pulled"  him,  and  threfttened  to  shoot 
him  if  he  did  not  tell  how  much  Collins  agreed  to  pay 
him  for  killing  his  wife.  He  then  for  the  first  time  said 
that  Collins  had  hired  him  t<?  kill  her  for  $50.  It  is 
true  he  adhered  to  this  story  on  the  trial  and  while  under 
the  protection  of  the  court,  but  if  it  was  a  fabrication  in 
the  first  instance,  induced  by  threats  and  coercion,  it  is 
possible  that  in  adhering  to  it  he  may  still  have  been 
influenced  in  some  degree  by  the  same  motives.  How- 
ever that  may  be,  we  think  from  the  general  counte- 
nance of  the  case  that  the  defendant  is  entitled  to  a  new 
trial.  Judgment  reversed. 


Cochran  v.  Harvey  et  al. 

Com  on  the  ear  in  the  shuck  is  provisions  within  the  meaning  of 
that  clause  of  the  constitution  restricting  the  waiver  of  exemp- 
tions, and  under  section  2039(b)  of  the  code  the  same  may  be 
claimed  and  set  apart  as  provisions,  after  which  it  will  be  exempt, 
notwithstanding  any  waiver,  provided  that  all  the  property  em- 
braced in  the  exemption  does  not  exceed  three  hundred  dollars  in 
value.  The  case  of  WUson  v.  McMiUan,  80  Oa.  733,  rules  correctly 
and  authoritatively  that  a  milch  cow  is  not  provisions,  but  the 
definition  of  the  word  "provisions"  as  given  therein  is  too  narrow. 
February  1, 1893. 

Waiver  of  exemption.  Provisions.  Before  Judge 
Harris.  Campbell  county.  At  chambers,  November 
23,  1891. 

In  January,  1891,  Cochran  applied  for  exemption 
under  section  2040  of  the  code,  and  had  set  apart  certain 
furniture,  tools,  books,  seventy  dollars  worth  of  pro- 
visions, fifty  bushels  of  jcorn,  and  one  thouaand  pounds 
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of  fodder.     In  October,  1891,  an  execution  against  him 
io  favor  of  Harvey,  based  on  a  judgment  rendered  in 
1887  on  a  note  given  in  1885  containing  a  waiver  of  ex- 
^tnption  and  in  which  there  was  no  usury,  was  levied  on 
^^rtain  property,  including  one  hundred  bushels  of  corn 
^ore  or  less.     Under  section  2039(b)  Cochran  applied  to 
the  ordinary  to  have  set  apart  to  him,  as  provisions, 
fifty  bushels  of  corn  as  exempt  from  levy  and  sale,  stat- 
ing that  he  and  his  wife  had  selected  and  set  apart  this 
corn  which  had  been  levied  on,  which  was  worth  about 
thirty  dollars  and  was  the  only  provisions  levied  on 
under  the  Ji,  fa.;  and  that  it  was  the  only  means  peti- 
tioner had  to  supply  his  wife  and  children  with  pro- 
visions and  the  necessary  food.     Upon  this  application 
an  order  was  passed  by  the  ordinary,  reciting  that  Coch- 
ran had  had  exempted  to  him  fifty  bushels  of  corn  under 
section  2040,  and  that  it  appeared  that  the  corn  exempted 
had  been  consumed  in  making  Cochran's  present  crop, 
and  it  was  ordered  that  the  fifty  bushels  mentioned  in 
the  last  petition  be  set  apart  in  lieu  of  the  fifty  bushels 
set  apart  under  section   2040.     Cochran  then  filed  his 
petition  seeking  to  enjoin  the  sheriff  from  proceeding  to 
sell  the  fifty  bushels.     Under  agreement  of  counsel  the 
question  passed  on  by  the  judge  was  as  to  whether  com 
in  the  shuck  and  ear  was  provisions  as  contemplated  in 
the  constitution  and  laws  of  Georgia,  so  that  it  could  be 
claimed  as  exempt  against  a  judgment  based  on  a  note 
waiving  homestead  and  exemption.     The  judge  refused 
the  injunction,  and  Cochran  excepted. 

George  Latham,  for  plaintiiff  in  error. 
J.  F.  Gt)LiGHTLY,  contra. 

Bleckley,  Chief  Justice. 

By  the  constitution  (Code,  §§5212,  5214)  the  debtor 
has  power  to  waive  or  renounce  in  writing  his  right  to 
the  benefit  of  the  exemptions  allowed  him,  whether  by 
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the  code  or  the  constitution,  "except  as  to  wearing  ap- 
parel, and  not  exceeding  three  hundred  dollars  worth  of 
household  and  kitchen  furniture  and  provisions."  The 
question  is  as  to  whether  the  word  "j^ro visions,"  as  here 
used,  will  include  corn  on  the  ear  in  the  shuck.  Con- 
cessions made  by  law  to  the  poor  are  to  be  construed 
liberally.  Certainly  a  liberal  interpretation  would  dic- 
tate an  affirmative  answer  to  this  question,  and  the 
authorities  in  other  States  bear  in  that  direction.  At- 
kinson V.  Qatcher,  23  Ark.  101 ;  Mulligan  v.  Newton,  16 
Gray,  211 ;  King  v.  Moore,  10  Mich.  588 ;  Thompson, 
Homesteads,  §§815,  816;  Freeman  on  Executions,  §§233, 
236a.  To  our  minds  the  matter  would  be  free  from  all 
doubt  were  it  not  that  in  section  2040  of  the  code,  where 
the  statutory  exemptions  are  provided  for,  com  is  men- 
tioned specifically  immediately  after  the  exemption  of 
provisions  has  been  dealt  with.  But  this  does  not  oblige 
us  to  hold  that  corn  is  not  provisions,  but  only  that 
where  the  debtor  claims  his  exemption  under  the  code, 
and  gets  his  full  allowance  of  corn  as  there  limited  in 
bushels,  he  cannot  take  more  com  under  the  general 
name  of  provisions.  Differing  from  the  code,  the  con- 
stitution names  neither  com  nor  any  other  article  of 
provisions.  It  uses  the  general  term  only,  and  that 
term  appropriately  describes  whatever  is  fit  for  the  food 
of  families  and  is  usually  eaten  as  food.  With  our  peo- 
ple, this  comprehends  Indian  corn,  and  there  is  no  good 
reason  why  it  should  not  be  treated  as  provisions,  though 
it  may  have  to  be  subjected  to  various  processes,  such 
as  shucking,  shelling,  grinding  and  baking,  before  it  is 
brought  to  the  table.  The  scheme  of  the  constitution  is 
that  every  debtor  who  is  the  head  of  a  family  shall  be 
entitled  at  all  times  to  hold  free  from  levy  and  sale,  pro- 
vided it  is  duly  set  apart,  three  hundred  dollars  worth 
of  provisions  and  household  and  kitchen  furniture  ;  the 
whole  of  it  in  provisions  if  there  be  no  furniture,  and 
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the  whole  of  it  in  furniture  if  there  be  no  provisions ; 
and  if  a  part  be  in  one,  then  the  residue  in  the  other, 
^o  waiver  he  can  make  will  deprive  him  of  this  exemp- 
tion, and  at  any  time  he  may  have  the  property  set  apart 
to  him  in  accordance  with  section  2039(b)  of  the  code, 
after  which  the  property,  if  not  in  excess  of  the  consti- 
tutional limit,  will  be  protected.     The  case  of  Wilson  v. 
JUcMUlarty  80   Ga,  733,  was  well  decided  on  the  only 
question  which  was  really  involved  in  it.     The  case  is 
good  and  sound  authority  for  the  holding  that  a  milch 
cow  is  not  provisions ;  but  the  definition  of  this  latter 
"term,  which  it  supplies  arguendo^  is  too  restricted.     This 
"Was  discovered  when  the  opinion  was  first  published  in 
the  Southeastern  Reporter,  vol.  6,  page  182.     The  word 
oorn  was  then  stricken  from  it,  but  this,  it  seems,  did 
Xiot  carry  the  correction  far  enough.     Without  offering 
any  definition  of  our  own,  we  are  confident  that  that 
proposed  by  Mr.  Justice  Blandpord  is  not  quite  accurate. 
The  court  erred  in  not  granting  the  injunction  prayed 
for.  Judgment  reversed. 


DoDD  &  Company  v.  Bond.  g  35^ 

flo    (Til 
88    355| 

1.  A  creditor  who  gives  credit  to  a  mother  on  the  faith  of  property  i5L_?2l 
to  which  she  has  the  legal  title,  but  which  in  equity  belongs  to  ^  ^ 
her  children,  acquires  no  lien  upon  the  property  by  a  judgment  .  ^—^ 
rendered  against  her  after  she  has  conveyed  it  to  a  trustee  for  their  pUS  m^ 
benefit,  although  she  may  have  been  actuated  in  making  the  con-  ^  |^| 
veyance  by  an  intent  and  purpose  to  defeat  such  creditor,  and  ^  ^ 
such  intent  and  purpose  may  have  been  known  to  the  trustee  Ii2$  ^ 
when  the  conveyance  was  made.    The  property  being  equitably 

that  of  the  children,  and  the  creditor  having  acquired  no  lien  upon 
it  before  his  debtor  parted  with  the  legal  title,  he  cannot  subject  it 
to  sale  under  his  judgment. 

2.  There  was  no  error  in  refusing  a  new  trial. 
February  8,  1892. 

Debtor  and  creditor.  Lien.  Title.  Equity.  Fraud. 
Before  Judge  Marshall  J.  Clarke.  Fulton  superior 
court     March  term,  1891. 
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Reported  in  the  decision. 

T.  P.  Westmoreland  and  Arnold  &  Arnold,  for  plain- 
tiff* in  error. 

W.  W.  Haden  and  H.  M.  Patty,  contra. 

Simmons,  Justice. 

This  was  the  case  of  a  claim  interposed  by  the  trustee 
of  minor  children  to  property  levied  upon  under  judg- 
ments against  their  mother.  There  was  a  verdict  for 
the  claimant,  and  the  plaintiffs  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  they  excepted.  The  fol- 
lowing appeared  from  the  evidence :  Q-eorge  W.  Kries, 
the  father  of  these  children,  died  intestate,  leaving  an 
estate  consisting  of  personalty  of  the  value  of  $4,500. 
There  were  four  children  of  ages  ranging  at  the  time 
of  his  death  from  two  to  ten  years.  The  widow,  with- 
out administration,  took  possession  of  this  property, 
and  out  of  the  proceeds  invested  the  sum  of  $2,500  in 
real  estate,  taking  the  title  in  her  own  name.  She 
testified  that  the  money  thus  invested  came  out  of  funds 
to  which  .the  children  alone  were  entitled,  the  remainder 
of  the  estate,  which  was  more  than  her  share,  being  used 
or  expended  by  her  for  her  own  purposes.  As  to  the 
manner  in  which  she  contracted  the  debt  to  which  it 
was  sought  to  subject  the  property  in  dispute,  there  was 
a  conflict  of  testimony,  witnesses  for  the  plaintiffs  assert- 
ing and  the  debtor  denying  that  in  obtaining  the  credit 
she  represented  that  the  property  was  her  own.  On 
this  point  the  testimony  for  the  plaintiffs  was,  that  in 
March,  1888,  she  went  to  their  store  and  stated  to  one 
of  the  firm  that  she  was  about  to  open  a  family  grocery 
and  wished  to  purchase  goods  and  run  an  account  at 
their  store.  When  asked  what  she  had  on  which  to 
base  a  credit,  she  stated  that  the  land  in  question  was 
hers  and  that  the  deed  was  on  record.  He  told  her  he 
would  look  into  it,  and  if  he  found  she  owned  the  prop- 
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erty  he  would  let  her  have  some  goods.     He  found  the 
deed  on  record  and  the  title  in  her  name  as  stated,  and 
thereupon  instructed  his  salesman  to  let  her  have  the 
goods,  and  a  bill  of  goods  was  sold  her  that  day.     For 
several  months  thereafter,  goods  were  bought  from  time 
to  time  on  her  account,  and  in  November  of  that  year 
the  account  was  closed  and  her  notes  accepted  for  the 
amount  thereof.     On  January  2d  thereafter  she  executed 
a  deed  to  Bond,  the  claimant,  as  trustee  for  the  chil- 
<iren,  conveying  the  property  in  dispute,  which  deed  was 
I'ecorded  on  the  5th  of  the  same  month.     It  recited,  in 
Substance,  that  the  land  conveyed  had  been  purchased 
"with  money  of  her  husband's  estate  belonging  to  her 
children,  and  that  she  had  no  interest  therein,  having 
elected  to  take  a  fifth  part  of  the  husband's  estate  as 
dower  and  having  received  and  appropriated  to  her  own 
use  the  full  amount  to  which  she  was  entitled;  that  she 
held  in  trust  for  the  children,  and  that  they  had  filed 
their  petition  to  have  her  directed  to  enter  a  declaration 
of  the  trust  upon  record,  or  to  convey  the  property  to 
Bond  or  some  other  suitable  person  in  trust  for  them  ; 
and  that  in  consideration  of  these  premises  she  made 
the  deed.     Some  time  after  the  record  of  this  deed,  suit 
was  instituted  and  judgments  obtained  by  the  plaintiffs 
against  Mrs.  Kries  upon  her  notes  for  the  debt  in  ques- 
tion, and  the  judgments  were  levied  upon  the  property 
conveyed. 

In  the  motion  for  a  new  trial,  in  addition  to  the  usual 
grounds  that  the  verdict  was  contrary  to  law,  evidence, 
etc.,  it  was  alleged  that  the  court  erred  in  charging  as 
follows  :  "  If  you  should  believe  from  the  evidence  that 
the  facts  are  as  set  out  by  the  claimant,  you  ought  to 
find  that  this  property  is  not  subject  to  these  fi.  fas. 
This  would  be  true  though  it  should  appear  from  the 
evidence  that  at  the  time  when  the  plaintiffs  extended 
credit  to  Mrs.  Kries,  the  title  was  in  her  and  the  credit 
was  extended  upon  the  faith  of  the  title  being  so  in  her. 


Digitized  by  VjOOQIC 


358  DoDD  V.  Bond.  [88  Ga. 

It  was  also  alleged  that  the  court  erred  in  refusing  to 
give  in  charge  the  following  request  by  the  plaintifis 
upon  the  same  subject:  "If  the  jury  believe  from  the 
evidence  that  the  plaintit&  .  .  gave  credit  to  the  de- 
fendant .  .  on  the  faith  of  the  land  in  controversy, 
and  had  no  knowledge  of  the  secret  equity  of  claimant 
as  trustee  for  the  children  named,  they  ought  to  find  for 
the  plaintiffs  ;  but  if  they  believe  that  plaintiffs  did  not 
give  credit  on  the  faith  of  the  land  and  did  have  knowl- 
edge of  the  equitable  claim  of  claimant  at  the  time 
credit  was  given,  then  they  ought  to  find  for  claimant." 

1.  Under  the  facts  of  this  case  there  was  no  error  in 
the  charge  or  in  the  refusal  to  charge  here  complained 
of.  The  property  left  by  Kries  at  his  death  constituted 
a  fund  which  his  children,  to  the  extent  of  their  interest 
therein,  had  the  right  to  follow  wherever  it  could  be 
traced.  Code,  §§3152,  2333.  When  the  widow  bought 
the  land  in  question  with  the  money  of  these  children, 
taking  the  title  in  her  own  name,  the  beneficial  interest 
in  the  property  at  once  vested  in  them,  and  she  held  as 
their  trustee,  though  as  one  who  was  so  wrongfully. 
Code,  §§3194,  2316.  When  she  gave  up  the  property 
to  the  rightful  owners  by  conveying  the  title  out  of  her- 
self into  a  trustee  for  their  benefit,  no  lien  had  attached 
to  it.  No  judgment  against  her  in  favor  of  these  cred- 
itors had  been  rendered ;  and  their  extension  of  credit 
to  her  because  the  title  stood  in  her  name  and  because 
of  her  representations  that  she  was  the  owner,  could  not 
give  them  any  right  in  the  property  which  would  pre- 
vail against  the  transfer  by  which  she  afterwards  placed 
the  property  where  it  belonged.  Such  an  extension  of 
credit  to  a  wrongful  holder  of  property  cannot  prevent 
the  rightful  owners  who  have  not  participated  or  ac- 
quiesced in  the  transaction  and  who  have  done  nothing 
to  mislead  the  creditor  as  to  their  rights,  from  getting 
the  legal  title  free  from  the  equity  of  the  creditor. 
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The&e  beneficiaries  were  infants,  and  against  them  no 
such  conduct  or  acquiescence  could  be  charged. 

It  was  contended,  however,, that  the  conveyance  was 
void  as  against  the  creditors,  because  the  trustee  took  it 
with  knowledge  of  their  claim  and  of  the  intention  of 
the  grantee  to  avoid  thereby  the  payment  of  a  debt. 
We  do  not  concur  in  this  view.  It  appears  that  the 
grantor  did  state  to  Bond,  prior  to  the  making  of  the 
deed  to  him  as  trustee,  that  she  wanted  to  avoid  the 
payment  of  the  debt;  but  this  was  not  the  only  motive. 
She  also  informed  him  that  the  property  was  not  hers, 
but  the  children's ;  he  told  her  the  creditors  would  take 
the  children's  property,  and  she  asked  him  to  aid  in 
securing  it  for  them.  He  thereupon  employed  counsel 
to  institute  suit  on  behalf  of  the  children  and  to  draw 
the  deed  in  question.  The  purpose  expressed  in  the 
deed  was  to  place  the  property  where  it  belonged.  It 
does  not  appear  that  any  benefit  was  reserved  to  the 
grantor  or  that  more  was  conveyed  than  the  children 
were  entitled  to. 

There  is  authority  to  the  effect  that  a  conveyance  by 
a  debtor  of  his  own  property  in  discharge  of  a  debt, 
though  taken  by  the  grantee  with  the  knowledge  that 
it  is  intended  to  hinder,  delay  or  defeat  other  creditors, 
is  good  as  against  the  latter,  unless  the  grantee  takes 
more  than  the  amount  of  his  debt,  either  for  himself  or 
for  the  debtor  or  others.  It  is  argued  that  where  the 
law  allows  a  debtor  to  prefer  one  creditor  to  another,  it 
necessarily  follows  that  other  creditors  may  be  hindered, 
delayed  or  defeated  in  the  collection  of  their  debts;  and 
that  the  intention  of  the  debtor  to  accomplish  this  is 
immaterial,  so  long  as  his  act  is  confined  to  the  mere 
payment  of  a  debt ;  that  it  is  the  motive  to  obtain  an 
unlawful,  not  a  lawful,  advantage,  combined  with  the 
actual  obtaining  of  such  undue  advantage,  which  ren- 
ders the  transaction  illegal  as  against  the  party  injured 
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thereby.  See  Bump,  Fraud.  Conv.  205 ;  Martindale, 
Conv.  §36;  Worland  v.  Kimberlin,  6  B.  Monr.  608, 
44  Am.  Dec.  785 ;  Covenhoven  v.  Hart,  21  Pa.  St.  495, 
60  Am.  Dec.  67 ;  Lucas  v.  Claflin,  76  Va.  269 ;  Hodges 
V.  Coleman,  76  Ala.  103,  120 ;  Knowles  i?.  Street,  87 
Ala.  357,  6  So.  Rep.  273 ;  Moore  v.  Penn,  10  So.  Rep. 
344 ;  Shelley  v.  Boothe,  73  Mo.  77 ;  Kohn  v,  Clement, 
58  Iowa,  591 ;  Arn  v.  Hoersman,  26  Kan.  413 ;  Moline 
Wag.  Co.  V.  Rummell,  14  Fed.  Rep.  158. 

Whatever  may  be  the  true  view  of  the  law  where  a 
debtor  conveys  his  own  property  to  a  creditor,  we  are 
satisfied  that  where  one  conveys  property  not  his  own, 
which  he  wrongfully  holds,  to  the  rightful  owner,  the 
law  does  not  require  the  latter  to  yield  his  rights  and 
decline  taking  it  because  the  person  who  has  withheld 
it  wrongfully,  may,  in  returning  it,  intend  thereby  to 
keep  his  own  creditors  from  getting  it.  One  who  takes 
merely  what  is  his  own  is  not  punished  for  considerations 
which  may  operate  upon  the  mind  of  the  party  who 
gives  it  up.  In  this  case  the  wrongful  holder  of  prop- 
erty was  performing  a  legal  and  moral  duty — was  doing 
that  which  in  the  eyes  of  the  law  ought  to  have  been 
done,  in  placing  the  property  where  it  belonged.  We 
hold  therefore  that  the  conveyance  is  good  as  against 
these  creditors,  and  that  they  cannot  subject  the  prop- 
erty to  sale  under  their  judgments. 

2.  The  court  below  did  not  err  in  refusing  a  new  trial 
on  the  other  grounds  of  the  motion.  There  was  ample 
evidence  to  uphold  the  verdict ;  and  the  alleged  newly 
discovered  testimony  (some  of  which  related  to  the  con- 
tents of  the  tax  digests  of  the  county  and  the  returns  ot 
Kries  as  they  appeared  thereon,  and  the  rest  of  which 
was  contradictory  of  Mrs.  Kries's  testimony  as  to  money 
of  her  husband  having  been  on  deposit  at  a  certain 
bank),  besides  being  impeaching  in  its  character,  was  ot 
a  kind  which  proper  diligence  could  have  procured  on 
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the  trial ;  and  no  such  diligence  was  shown  as  to  call 
for  a  new  trial.     See  Barrow  v.  States  80  Ga.  192. 

Judgment  affirmed. 


Ryan  v.  Kingsbery,  receiver,  et  al. 


1.  Where  the  judgment  appointing  a  receiver  and  granting  an  in- 

junction  is  brought  to  the  Supreme  Court  by  a  fast  bill  of  excep-  ®  JJJ 
tiona  under  the  act  of  1870  (Code,  §§3211  ei  seq.),  no  supersedeas  re-  gg  861 1 
suits  from  filing  the  bill  of  exceptions  and  making  an  affidavit  of  |^  ^ 
inability  from  poverty  to  pay  costs  and  give  security,  the  statute  "gg  a6i] 
declaring  that' ''no  such  writ  of  error,  or  other  proceeding  for  the  U8  21 
obtainment  of  the  same,  shall  have  the  effect  to  establish  or  deny  — — •' 
any  injunction  independently  of  the  order  of  such  judge,"  and  Ins  87 
providing  that  the  j  udge  shall  "make  such  order  and  require  such  "^Tldi  I 
bond  as  may  be  necessary  to  preserve  and  protect  the  rights  of  the   *'^  *^j, 

184  391 1 
88  801 
6185  890 
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parties  until  the  judgment  of  the  Supreme  Court  can  be  had.' 
There  being  no  order  of  supersedeas,  the  pendency  of  the  writ 
of  error  in  the  Supreme  Court  is  no  obstacle  to  proceeding  below 
with  interlocutory  matters  in  all  respects  as  if  no  writ  of  error  had 
been  sued  out. 

2.  There  being  provision  in  the  act  of  1889  for  bringing  to  this  court 
a  brief  of  the  evidence,  but  no  provision  for  bringing  up  evi- 
dence not  briefed,  the  court  will  not,  over  objection  of  counsel 
for  the  defendant  in  error,  review  the  evidence  where  it  ap- 
pears on  the  face  of  the  bill  of  exceptions  that  no  bona  fide 
attempt  has  been  made  to  comply  with  the  statute  by  making 
out  a  proper  brief  of  the  evidence,  but  a  large  part  of  the 
same  has  been  brought  here  in  full  without  eliminating  the  formal, 
immaterial  and  irrelevant  parts  of  documents  and  affidavits.  It 
results  from  this  that  the  finding  of  the  judge  as  to  the  amount  of 
money  in  the  hands  of  the  defendant  is  to  be  taken  as  correct  for 
the  purposes  of  this  writ  of  error. 

3.  In  a  creditor's  suit  under  the  insolvent  traders'  act,  the  judge  of 
the  superior  court,  after  the  appointment  of  a  receiver,  has  power 
to  order  the  defendant  to  deliver  to  such  receiver  all  his  assets,  in- 
cluding money;  and  upon  failure  to  comply  with  the  order,  after 
demand  duly  made,  the  defendant  is  subject  to  be  attached  for 
contempt  for  disobedience  in  not  delivering  up  a  specific  sum  of 
money  found  and  adjudged  to  have  been  in  his  hands  or  under  his 
control  at  the  time  demand  was  made  upon  him  by  the  receiver. 
Imprisonment  by  virtue  of  such  attachment  is  not  imprisonment 
for  debt,  but  for  contempt  of  a  lawful  judicial  order. 

4.  No  error  of  practice  was  committed  in  the  proceeding  for  contempt. 
November  28, 1891. 
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Practice.  Supersedeas.  Brief  of  evidence.  Debtor 
and  creditor.  Insolvent  trader.  Contempt.  Impriaon- 
ment.  Constitutional  law.  Before  Judge  Qobbr.  Ful- 
ton county.     At  chambers,  July  28,  1891. 

Reported  in  the  decision. 

John  L.  Hopkins  &  Son,  Albert  H.  Cox  and  Waltbr 
R.  Brown,  for  plaintift'  in  error. 

Calhoun,  King  &  Spalding,  N.  J.  &  T.  A.  Hammond, 
RossER  &  Carter  and  others,  contra, 

Lumpkin,  Justice. 

1.  On  July  2d,  1891,  the  receiver  presented  to  the 
judge  below  his  petition,  alleging  that  Ryan  had  refused 
to  deliver  his  money  as  required  by  the  court's  order, 
and  praying  that  he  show  cause  why  he  should  not  be 
attached  for  contempt.  He  was  ordered  to  show  cause 
on  July  6th,  but  the  hearing  was  postponed  from  time 
to  time  till  July  16th.  On  that  day,  while  petitioner's 
counsel  were  introducing  testimony,  objection  was  made 
to  further  proceedings  being -had  upon  the  receiver's 
petition,  because  in  the  case  of  Wise  et  al.  v.  Ryan  et  al.^ 
wherein  the  receiver  was  appointed,  a  bill  of  exceptions 
assigning  such  appointment  as  error  had  just  been  filed, 
accompanied  by  an  affidavit  made  by  Ryan  of  inability, 
from  poverty,  to  pay  costs  and  give  security  for  the 
eventual  condemnation  money.  It  was  contended  there, 
and  insisted  upon  here,  that  this  bill  of  exceptions  and 
pauper  affidavit,  operating  as  a  supersedeas,  suspended 
all  further  proceedings  until  the  decision  of  that  case  by 
this  court.  Counsel  for  defendant  in  error,  among  other 
things,  say  that  inasmuch  as  the  hearing  for  the  alleged 
contempt  had  begun  before  the  bill  of  exceptions  was 
presented,  the  court  had  already  acquired  jurisdiction  of 
the  contempt  case,  and  therefore  had  the  right  to  pro- 
ceed to  judgment  thereon,  irrespective  of  the  bill  of  ex- 
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ceptions.  Without  stopping  to  discusa  whether  or  not 
the  point  thus  made  is  well  taken,  we  will  at  once  pro- 
ceed to  consider  the  question  of  supersedeas  upon  its 
merits. 

If  section  4263  of  th^  code  is  applicable,  the  conten- 
tion of  counsel  for  plaintiff  in  error  is  unanswerable. 
But  in  our  opinion,  that  section  does  not  apply  to  cases 
which  are  brought  to  this  court  under  the  act  of  1870, 
prescribing  "the  practice  in  cases  of  injunctions  and 
other  extraordinary  remedies  in  equity,  and  the  manner 
of  taking  judgments  on  the  same  to  the  Supreme  Court." 
That  act  expressly  applies  to  cases  involving  the  appoint- 
ment of  receivers,  and  provides  for  what  are  called 
"  fast "  bills  of  exceptions.  It  also  substitutes  for  the 
ordinary  supersedeas  a  method  of  its  own  for  preserving 
and  protecting  the  rights  of  the  parties  pending  a  re- 
view by  this  court  of  judgments  in  cases  covered  by  its 
provisions.  As  will  be  seen  from  the  words  of  the  act 
quoted  in  the  first  head-note,  it  is  made  the  duty  of  the 
judge  to  pass  such  order  as  may  be  necessary  for  this 
purpose.  It  seems  clear  that  this  plain  mandate  to  the 
judge  is  certainly  inconsistent  with  the  idea  that  a  super- 
sedeas in  cases  of  this  kind  can  be  obtained  in  the  ordi- 
nary way.  If  a  supersedeas  cottld  be  thus  obtained  as  a 
matter  of  right,  there  would  be  little  or  no  occasion  for 
the  judge  to  pass  any  order  at  all  in  the  premises ;  and 
if  he  undertook  to  do  so,  his  power  as  to  the  terms  of 
the  order  would  necessarily  be  v«ery  limited.  This,  we 
are  sure,  was  not  intended  by  the  act.  On  the  contrary, 
its  purpose  was  to  enlarge  the  power  of  the  judge  in 
this  respect  and  vest  in  him  a  wide  discretion.  Doubt- 
less the  legislature  had  in  view  the  infinite  variety  of 
facts  and  conditions  arising  in  these  cases,  and  the  con- 
sequent difliculty  of  making  an  uniform  rule  as  to  super- 
sedeas that  would  operate  justly  and  fairly  in  all  of 
them.     Slight  reflection  will  suffice  to  show  that  what 
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would  be  a  proper  order  in  one  case  would  not  be  so  in 
another.  Therefore  the  law  gave  the  judge  the  au- 
thority to  make,  and  imposed  upon  him  the  duty  of 
making,  whatever  order  he  might  deem  best  in  each 
case  according  to  its  own  peculiar  facts  and  circum- 
stances, and  in  so  doing,  necessarily  took  cases  of  this 
kind  from  under  the  operation  of  section  4263. 

In  Hayden  v.  Phinizy,  67  Ga.  758,  exception  was  taken 
by  Hayden  to  an  order  imprisoning  him  for  violating  an 
injunction,  and  the  question  was  raised  in  this  court 
whether  or  not  such  a  case  could  be  brought  here  upon 
a  '*  fast "  bill  of  exceptions.  This  court  held  it  could, 
and  one  of  the  main  reasons  given  by  Chief  Justice 
Jackson  for  this  conclusion  was,  that  to  hold  otherwise 
would  allow  the  defendant  to  violate  the  injunction  for 
months  "  by  getting  the  supersedeas  of  the  judgment  be- 
low allowed  by  law  until  the  final  decision  of  this 
court,"  evidently  meaning  that  if  the  case  came  up  under 
the  general  law,  a  supersedeas  could  be  obtained  as  a 
matter  of  right  by  complying  with  the  terms  thereof, 
but  that  if  it  came  up  under  the  act  of  1870,  no  such  re- 
sult would  follow. 

After  a  careful  examination  of  W,  ^  A.  R.  R,  v.  7%e 
State,  69  Ga,  524,  cited  by  counsel  for  plaintiiF  in  error, 
we  are  satisfied  that  no  ruling  therein  conflicts  with  our 
judgment  in  the  present  case  upon  the  question  of  super- 
sedeas. That  was  a  quo  warranto  case.  The  act  of  1871 
(Acts  1871-2,  p.  41)  now  incorporated  in  the  code,  sec- 
tions 3206  et  seq.y  prescribes  the  practice  in  quo  warranto 
cases ;  and  while  it  adopts  some  of  the  provisions  of  the 
act  of  1870  touching  the  tendering  and  signing  of  bills 
of  exceptions,  and  the  docketing  and  hearing  thereof  in 
the  Supreme  Court,  it  does  not  adopt  the  provisions 
now  embraced  in  section  3212  of  the  code.  It  would 
seem,  therefore,  that  in  quo  warranto  proceedings  there 
is  no  law  authorizing  or  requiring  such  an  order  as  that 
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which  the  judge  under  the  last  section  mentioned  must 
pass  on  rendering  his  decision  upon  an  application  for 
injunction  or  receiver,  and  hence,  in  such  proceedings, 
mpersedeas  must  be  obtained  under  the  general  law  in 
section  4263.  Under  the  code,  a  bill  of  exceptions  could 
originally  be  taken  only  ^  to  judgments  making  "a 
final  disposition  of  the  cause."  See  section  4250,  and 
the  numerous  cases  there  cited.  In  cases  thus  disposed  of 
mpersedeas  was  had  by  complying  with  the  requirements 
of  section  4263.  In  this  connection  attention  is  called 
to  the  language  of  Brown,  0.  J.,  in  40  Ga.  p.  315,  in 
Nacoochee  H.  M.  Co.  v.  DaviSy  Judge^  wherein  this  court 
first  held  that  an  interlocutory  judgment  in  an  injunc- 
tion case  could  not  be  brought  here  before  the  case  was 
finally  disposed  of  in  the  court  below.  This,  of  course, 
was  changed  by  the  act  of  1870.  Indeed,  it  was  passed 
for  this  very  purpose.  But  it  is  unquestionably  true 
that  even  since  the  passage  of  that  act  the  only  way  to 
supersede  a  judgment  finally  disposing  of  a  case  in  the 
court  below  is  that  prescribed  in  section  4263.  In  the 
opinion  delivered  by  Judge  Tompkins  in  the  case  cited 
from  69  Ga.  supruy  he  says  that  no  bill  of  exceptions  can 
be  taken  in  a  quo  warranto  proceeding  tiU  after  the  final 
determination  of  the  whole  cause,  and  he  also  states  that 
"bond  Was  given  by  the  defendant  railroad  company,  in 
accordance  with  section  4263  of  the  code,  to  supersede  the 
judgment  of  the  court  below."  These  statements  must 
be  kept  in  mind  whenever  the  question  of  supersedeas  is 
dealt'with  in  the  case,  and  from  them  it  is  evident  that 
the  court  did  not  regard  the  case  as  one  in  which  the 
special  order  provided  for  by  section  3212  of  the  code 
could  or  should  be  passed,  but  on  the  contrary,  treated 
it  as  one  to  which  section  4263,  as  to  supersedeas,  was 
applicable.  Thus  understood,  the  6th  head-note  and  5th 
division  of  the  opinion  simply  rule  that  where  the  judge 
has  signed  a  general  bill  of  exceptions  (whether  prop- 
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erly  or  not),  and  supersedeas  has  been  lawfully  obtained^  he 
has  no  further  authority  over  the  case  till  sent  back 
from  the  Supreme  Court. 

In  Gummings  v.  degg^  82  G-a.  766,  Chief  Justice 
Blbcklby,  notwithstanding  the  general  language  used 
in  the  opinion  just  mentioned,  expressed  a  doubt  whether 
in  applications  for  extraordinary  remedies,  such  as  in- 
junctions, etc.,  a  supersedeas  could  be  obtained  without  a 
special  order  for  that  purpose.  He  did  not  analyze  the 
opinion,  as  we  have  attempted  to  do,  nor  was  it  nec- 
essary, as  an  examination  of  the  case  then  under  con- 
sideration will  show,  but  the  expression  of  that  doubt 
was  almost  equivalent  to  a  statement  that  he  really 
thought  such  a  special  order  would  be  necessary  to 
obtain  a  supersedeas  in  the  class  of  cases  indicated,  and 
he  now  fully  concurs  with  us  in  so  holding.  We  will 
remark,  in  passing,  that  by  referring  to  section  8206  of 
the  code,  he  included,  among  the  extraordinary  remedies 
in  which  such  special  order  might  be  necessary,  writs  of 
quo  warranto^  but  this  was  a  mere  inadvertence,  there 
being  no  question  then  before  the  court  as  to  whether 
such  writs  should  be  so  included  or  not. 

Another  case  cited  by  counsel  for  plaintiff  in  error  was 
Howard  v.  Lowell  Machine  Go.^  75  Ga.  328.  In  that 
case,  however.  Justice  Hall  says,  in  effect,  that  the  de- 
cision excepted  to  must  have  been  superseded  in  order  to 
take  the  case  from  the  cognizance  of  the  judge  below, 
and  this  sustains  our  present  ruling  that  the  absence  of 
a  proper  supersedeas^  in  the  nature  of  an  order  provided 
for  by  section  3212,  left  the  case  still  under  the  control 
of  the  court  below.  When  a  supersedeas  has  not  been 
obtained,  ialthough  it  might  have  been  by  taking  the 
proper  steps,  the  other  party  may  go  on  with  the  case  at 
his  pleasure,  taking  the  chance  of  an  affirmance,  and  tiie 
risk  of  a  reversal.  Bbnnino,  J.,  in  Jordan  v.  Jordan  et  al.j 
16  Qa.  452.  See,  also,  Thduck  v.  Peeples,  1  Ga.  1 ;  Allen 
V.  Mayor,  etc.,  9  Ga.  286 ;  Irwin  v.  Jackson^  84  Ga.  101. 
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Counsel  for  plaintiff  in  error  also  cited  Perry  v.  Central 
B.  B.,  74  Ga.  411,  Marshall  v.  Liviyigston,  77  Ga.  21, 
and  Scott  v.  Central  B.  i?..  Id.  460.  These  cases  merely 
rule  that  when  a  judge  has  once  signed  a  bill  of  excep- 
tions, his  power  over  it  is  exhausted,  and  that  he  cannot 
afterwards  modify  it  or  certify  another  bill  of  exceptions 
in  the  same  case.  Justice  Blandford's  remark  in  the 
Perry  case,  supra^  that  "when  a  bill  of  exceptions  is 
signed  by  the  presiding  judge,  the  writ  of  error  is  thereby 
completed,  and  further  jurisdiction  of  the  case  is  lost  by 
the  superior  court  and  passes  to  this  court,''  must  be 
restricted  to  its  evident  meaning,  viz.  that  the  judge  had 
no  further  jurisdiction  to  certify  a  bill  of  exceptions  in  that 
case.     If  held  to  mean  more  it  would  be  a  mere  dictum. 

The  foregoing  would,  we  think,  justify  the  conclusion 
that  the  superior  court  of  Pulton  county  would  not,  by 
the  mere  filing  of  said  bill  of  exceptions,  without  a 
special  order  suspending  further  proceedings,  have  been 
prevented  from  proceeding  even  to  final  judgment  in 
the  case  of  Wise  et  al  y,  Byan  et  al.  We  only  rule, 
however,  that  the  pendency  of  the  writ  of  error  in  this 
court,  under  the  facts  stated,  was  no  obstacle  to  proceed- 
ing below  with  interlocutory  matters.  To  this  extent 
we  are  sustained  in  principle  by  May  v.  Printup,  69  Ga. 
.  128,  134,  136.  There  might  be  more  reason  and  pro- 
priety in  allowing  the  court  below  to  take  suitable  steps, 
and  pass  necessary  orders,  to  secure,  preserve  and  protect 
the  property  in  litigation,  than  to  make,  under  the  cir- 
cumstances, a  final  judgment.  Be  this  as  it  may,  if  it 
could  lawfully  do  the  latter,  a  fortiori  it  can  certainly 
do  the  former. 

2.  The  act  of  1889,  prescribing  the  manner  of  taking 
cases  to  the  Supreme  Court,  plainly  enacts  that  no  case 
shall  be  taken  to  said  court  except  in  the  manner  therein 
provided.    When  the  case  is  not  one  in  which  a  motion 
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for  new  trial  is  to  be  reviewed,  the  act  requires  the 
plaintiff  in  error  to  incorporate  in  the  bill  of  exceptions 
a  brief  of  so  much  of  the  written  and  oral  evidence  as  is 
material  to  a  clear  understanding  of  the  errors  com- 
plained of,  and  if  none  of  the  evidence  is  so  material,  to 
state  this  fact.  It  requires  no  argument  to  show  that  a 
brief  of  written  and  oral  evidence  does  not  mean  ail  of 
such  evidence.  The  word  "brief"  necessarily  implies 
that  there  must  be  condensation  of  the  evidence  so  as  to 
retain  only  the  material  parts. 

The  same  legislature  which  passed  the  above  recited 
act  passed  another  (Acts  of  1889,  p.  119)  defining  what 
the  meaning  of  the  words  "brief  of  evidence"  in  mo- 
tions for  new  trial  should  be.  Of  course,  a  brief  of 
evidence  is  the  same  thing,  whether  filed  with  a  motion 
for  new  trial,  or  incorporated  in  a  bill  of  exceptions 
when  there  is  no  such  motion.  All  concerned  ought  to 
be  familiar  with  legislative  acts  relating  to  such  impor- 
tant matters,  but  the  terms  of  the  one  last  mentioned 
are  so  pertinent  to  the  question  with  which  we  are  now 
dealing,  we  consider  it  proper  to  state  fully  what  it  pro- 
vides. It  enacts :  "  That  the  brief  of  evidence  required 
in  all  motions  for  new  trial  shall  be  a  condensed  and 
succinct  brief  of  the  material  portions  of  the  oral  testi- 
mony, including  therein  a  similar  brief  of  interrogatories 
read  on  the  trial.  In  such  brief  of  the  evidence  there 
shall  be  included  the  substance  of  all  material  portions 
of  all  documentary  evidence;  provided^  that  all  docu- 
mentary evidence  copied  as  an  exhibit  or  set  out  in  the 
pleadings  and  introduced  in  evidence,  shall  not  be  set 
out  in  the  brief  except  by  reference  to  the  same.  In  all 
cases  in  which  the  testimony  has  been  stenographically 
reported,  the  same  may  be  reduced  to  narrative  form, 
or  the  stenographic  report  may  be  used  in  whole 
or  in  part  in  making  up  the  brief,  but  immaterial 
questions  and  answers  and  parts  thereof  stricken.     The 
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intention  being  in  every  case,  as  far  as  possible,  to  shorten 
the  brief,  and  to  include  therein  only  material  portions 
of  the  evidence."  In  most,  if  not  in  all  cases,  both 
documents  and  the  testimony  of  witnesses  niay  be  con- 
siderably abridged  without  detriment  to  the  party  seek- 
ing to  review  a  judgment  of  the  trial  court.  That  they 
could  be  to  some  extent  abridged,  the  Supreme  Court 
practice  act  manifestly  contemplateji ;  and  that  this  must 
be  done  it  expressly  declares.  At  any  rate,  there  should, 
at  least,  be  a  bona  fide  attempt  to  comply  with  the 
statute  in  this  respect ;  and  if  the  plaiiltiff  in  error  fails 
to  make  a  reasonable  effort  in  this  direction,  thus  dis- 
regarding the  plain  mandate  of  the  law,  he  ought  not  to 
complain  that  this  court  declines  to  consider  evidence  in 
the  bill  of  exceptions  not  briefed  at  all,  especially  where 
it  is  utterly  unnecessary  to  set  it  out  in  full.  In  the 
present  case  there  was  a  manifest  want  even  of  inten- 
tion to  make  a  brief  of  the  evidence.  The  testimony 
introduced  before  the  judge  below  consisted  mainly  of 
mortgages,  other  documents  and  aflGidavits,  and  covers 
more  than  two  hundred  pages.  Most  of  these  papers 
were  set  out  in  full,  including  the  formal,  immaterial  and 
irrelevant  parts,  which  could  be  of  no  possible  service, 
but  on  the  contrary  would  be  a  hindrance,  to  this  court 
in  reviewing  the  findings  of  the  judge  on  the  issues  of 
fact  presented.  It  is  true  the  bill  of  exceptions  shows 
that  some  agreements  of  counsel  as  to  what  appeared 
from  certain  documents  and  records  were  used  in  lieu  of 
the  documents  and  records  themselves,  but  this  was  done 
before  the  judge  below,  and  therefore  cannot  be  fairly 
counted  as  an  effort  at  briefing  the  testimony  for  inser- 
tion in  the  bill  of  exceptions.  It  is  also  true  that  in  a 
few  instances  the  substance  of  papers  introduced  before 
the  judge  is  briefly  stated  in  the  bill  of  exceptions;  but 
viewing  as  a  whole  the  evidence  contained  therein,  it 
could  in  no  fair  sense,  or  with  any  degree  of  accuracy, 
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be  called  a  "brief  of  evidence."  Not  one  of  the  skillful 
and  able  counsel  for  plaintiff  in  error  could  have  failed, 
if  he  had  so  attempted,  to  reduce  this  vast  mass  of  testi- 
mony to  one  half,  or  even  less,  of  its  present  dimensions, 
and  still  retain  all  of  it  needful  for  the  purpose  in  hand. 
Indeed  this  would  have  been  an  easy  task  for  an  at- 
torney far  less  competent  and  experienced. 

It  does  not  appear  that  the  judge  certified  this  evi- 
dence was  a  brief  or  approved  it  as  such.  The  certificate 
to  the  bill  of  exceptions,  being  in  the  prescribed  form, 
does  say  it  contains  all  the  evidence  material  to  a  clear 
understanding  of  the  errors  complained  of.  This  may 
be,  and  doubtless  is,  perfectly  true;  but  it  is  entirely  con- 
sistent with  the  fact  that  the  bill  contains,  as  it  does, 
much  evidence  that  is  entirely  immaterial.  In  preparing 
a  bill  of  exceptions  of  this  kind,  counsel  should  either 
make  out  a  brief  of  the  evidence  and  have  it  approved 
as  such  by  the  judge  before  incorporating  it  in  the  bill 
of  exceptions,  or  it  should  appear  from  the  evidence 
itself  in  flie  bill  of  exceptions  that  it  is  a  brief,  or  at  least 
that  there  has  been  a  bona  fide  effort  to  make  it  one. 

When  this  case  was  reached  in  its  order,  counsel  for 
defendants  in  error  moved  to  dismiss  the  writ  of  error 
on  the  grou-nd  that  the  evidence  contained  in  the  bill  of 
exceptions  was  not  a  brief  of  evidence  as  required  by 
law,  and  that  this  court  could  not,  therefore,  consider  it. 
The  motion  to  dismiss  was  denied,  because  there  were 
questions  made  by  the  bill  of  exceptions  which  could  be 
passed  upon  without  reference  to  the  evidence ;  but  we 
ruled  we  would  not,  over  objection  of  defendants'  conn- 
pel,  review  the  evidence  or  pass  on  the  questions  of  fact 
decided  by  the  judge  below.  Our  refusal  to  do  this  is  due 
to  the  failure  of  plaintiff  in  error  to  bring  the  evidence 
here  in  the  manner  prescribed  by  law.  This  point  was 
distinctly  made  and  insisted  upon  by  counsel  for  de- 
fendants in  error ;  and  the  objection  being  in  our  opinion 
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well  founded,  no  course  remained  open  to  us  but  to 
sustain  it.  It  followed,  of  course,  that  in  our  further 
consideration  of  the  case  we  took  as  correct  all  findings 
of  fact  by  the  judge  below,  including  that  wherein  he 
adjudged  that  Stephen  A.  Ryan  had  in  his  hands  at  the 
time  the  demand  was  made  upon  him  by  the  receiver 
for  his  assets,  $120,490.79  in  money,  and  that  said  Ryan, 
in  disobedience  of  the  court's  order,  was  withholding 
the  same  from  the  receiver.  In  a  matter  involving  such 
serious  consequences,  a  judge  ought  to  take  the  greatest 
possible  care  and  pains  to  be  perfectly  sure  he  is  correct  in 
his  conclusions  of  fact.  He  should  most  earnestly  guard 
against  all  mistakes  or  miscalculations.  Upon  him 
mainly  the  responsibility  rests  of  ascertaining  the  exact 
truth,  for  if  we  were  actually  reviewing  his  findings, 
errors  of  fact  would,  under  our  system,  have  to  be 
plainly  apparent  before  we  would  be  authorized  to  so 
declare.  We  doubt  not  that  Judge  Gober  felt  this  re- 
sponsibility and  acted  accordingly.  We  certainly  have 
no  reason  even  to  conjecture  that  his  findings  are 
incorrect. 

3.  Assuming  then,  as  a  fact  established  beyond  con- 
troversy, that  Ryan  actually  had  in  his  possession  this 
large  sum  of  money,  the  naked  question  is,  could  the 
court  compel  him  to  deliver  it,  along  with  his  other 
assets,  to  the  receiver,  to  be  administered  under  the 
court's  direction  ?  If  the  property  detained  had  been  a 
bale  of  silks,  a  case  of  shoes  or  a  bond,  it  would  hardly 
be  denied  that  the  question  should  be  answered  in  the 
affirmative.  Even  if  it  were  a  specific  coin,  or  treasury 
note,  capable  of  description  and  identification,  there 
seems  to  be  little  doubt  that  the  court  could  compel  its 
surrender.  Why,  then,  should  it  not  have  like  power 
over  a  given  and  definitely  ascertained  sum  of  money  in 
the  abstract  ?  Is  there  any  special  sacredness  about  this 
species  of  property,  or  is  the  fact  that  the  coins,  or  bills. 
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or  both,  composing  the  sum  of  money,  cannot  be  accu- 
rately ascertained  and  described,  of  such  great  signifi- 
cance as  to  exempt  it  from  the  rule  applicable  to  all 
other  kinds  of  property  ? 

It  was  earnestly  contended  by  counsel  for  plaintiff  in 
error,  in  the  argument  here,  that  the  order  of  the  court 
requiring  the  surrender  of  this  money,  or  upon  failure 
to  do  so,  that  Ryan  be  confined  in  jail  until  he  did,  was 
imprisonment  for  debt.  There  is  to  our  minds  a  clear 
distinction  between  a  decree  for  the  mere  payment  of 
money,  rendered  without  any  regard  whatsoever  to  de- 
fendant's ability  to  pay,  and  without  having  previously 
ascertained  that  he  has  the  money,  and  an  order  made 
in  a  proper  case  directing  him  to  deliver  up  money  con- 
clusively shown  to  be  in  his  possession.  Judgments  are 
rendered  every  day  by  the  courts  in  favor  of  plaintiffs 
against  defendants  for  money  due,  irrespective  of  the 
fact  whether  the  latter  are  paupers  or  millionaires.  Re- 
fusal or  failure  to  pay  such  judgments  is  in  no  sense  a 
contempt  of  court,  and  imprisonment  for  such  failure 
would  be  imprisonment  for  debt  pure  and  simple.  There 
is  not  the  slightest  reason  to  apprehend  that  any  court 
in  Georgia  will  ever  attempt,  under  our  present  consti- 
tution, to  imprison  a  debtor  simply  because  he  does  not 
satisfy  a  judgment  for  money  against  him,  or  that  our 
constitution  will  ever  be  so  amended  as  to  authorize  or 
even  tolerate  such  a  proceeding.  But  when  our  courts 
are  given  by  an  express  statute,  which  is  itself  in  com- 
plete harmony  with  our  constitution,  as  will  be  herein- 
after shown,  the  power  and  authority  to  take  possession 
and  control  of  a  debtor  s  property  and  administer  it  for 
the  benefit  of  his  creditors,  and  a  court  in  the  due  and 
proper  exercise  of  that  authority  ascertains  conclusively 
that  a  debtor  actually  has  money  or  other  assets  in  his 
possession  subject  to  his  debts,  and  orders  him  to  deliver 
up  the  same,  imprisonment  for  disobedience  to   such 
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order  is  not  imprisonment  for  debt.  It  is  by  no  means 
the  case  of  an  unfortunate  debtor  imprisoned  because  he 
cannot  pay  his  debts,  but  that  of  a  contumacious  debtor 
who  will  not  obey  the  lawful  orders  of  the  court,  though 
in  his  power  to  do  so. 

We  will  now  examine  the  act  of  our  legislature  under 
the  authority  of  which  the  court  below  acted.  It  is 
familiarly  known  as  the  "insolvent  traders'  act"  (Acts 
of  1880-1,  p.  124),  and  was  incorporated  in  the  present 
code,  sections  3149a  to  3149g,  inclusive.  Subsequently 
it  was  amended  by  the  act  of  1889.  Acts  of  1889,  p.  74. 
As  amended,  the  first  section  now  reads  as  follows :  "In 
case  any  corporation  not  municipal,  or  any  trader  or 
firm  of  traders,  shall  fail  to  pay  at  maturity  any  one  or 
more  matured  debts,  payment  of  which  has  been  prop- 
erly demanded  of  such  debtor  and  by  him  refused,  and 
shall  be  insolvent,  it  shall  be  in  the  power  of  the  court 
of  equity,  under  a  creditor's  bill  to  which  at  least  three 
unsecured  creditors,  or  creditors  representing  one  third 
in  amount  of  the  unsecured  debts  of  such  insolvent  cor- 
poration, trader,  or  firm  of  traders,  whose  debts  are  ma- 
tured and  unpaid,  shall  be  necessary  parties,  to  proceed 
to  collect  the  assets,  real  and  personal,  including  ckoses 
in  action  and  money,  and  appropriate  the  same  to  the 
creditors  of  such  trader,  firm  of  traders,  or  corporation." 

Section  3149b  of  the  code  is  in  the  following  lan- 
guage :  "The  chancellor,  under  such  proceedings  as 
are  usual  in  equity,  may  grant  injunctions,  and  appoint 
receivers  for  the  collection  and  preservation  of  the  assets 
in  the  cases  provided  [for]  by  this  bill  [act],  and  may  at 
any  time  appoint  a  master,  and  take  all  proper  steps  to 
bring  the  matter  to  a  final  hearing ;  and  the  fees  of  said 
masters  shall  not  be  more  than  ten  dollars  per  day  for 
each  day's  actual  service." 

It  will  be  seen  that  the  court  has  the  power,  and  it  is 
its  duty  in  a  proper  case  arising  under  this  act,  to  collect 
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the  defendant's  assets,  including  choses  in  action  and 
money,  and  to  this  end  may  appoint  a  receiver  for  the 
collection  and  preservation  of  the  assets.  Can  language 
be  plainer  or  more  unmistakable  ?  The  court  must,  by  its 
proper  officer,  take  possession  and  control  of  all  the  de- 
fendants property,  including  money ,  and  administer  the 
same  for  the  benefit  of  the  creditors.  See  Att'y-Gen'l 
V.  Atl.  Mut.  L.  Ins.  Co.,  100  N.  Y.  Ct.  of  Appeals,  279. 
That  the  "money"  referred  to  in  the  act  under  consider- 
ation includes  money  in  the  defendant's  own  possession, 
there  can  be  no  doubt.  The  act  expressly  mentions,  and 
provides  for  the  collection  of,  choses  in  action,  which 
would,  of  course,  cover  all  money  due  him  on  notes,  ac- 
counts, or  other  demands  upon  which  he  would  have 
the  right  to  sue;  and  there  is  no  reason  whatever  to 
suppose  the  legislature  intended  to  exclude  from  the 
operation  of  this  law  so  important  an  item  of  assets  as 
money  actually  in  the  possession,  custody  or  control  of 
the  debtor.  The  use  of  the  word  "money,"  immediately 
following  the  words  "choses  m  action,"  raises  the  strong- 
est kind  of  an  inference  that  the  word  "money"  was 
intended  to  cover  all  the  money  the  debtor  had,  whether 
in  his  own  possession  or  that  of  another;  and  this  in- 
ference becomes  almost,  if  not  absolutely  conclusive, 
when  it  is  remembered  that  the  act  deals  with  those 
classes  of  defendants,  including  merchants  and  corpora 
tions,  who  are  most  likely,  at  all  times,  to  have  money 
on  hand  in  greater  or  less  quantities,  and  especially  so, 
as  the  times  are,  when  they  are  about  to  fail  in  business. 
All  these  things  were  doubtless  considered  by  the  legis- 
lature, and  hence  our  conclusion  that  the  word  "money" 
was  advisedly  used  with  the  deliberate  intention  to  in- 
clude among  the  assets  of  the  defendant  of  which  the 
court  might  take  possession  his  money  in  hand.  Any 
other  conclusion,  it  seems  clear,  would  be  entirely  un- 
warranted. 
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But  how  18  the  money  to  be  reached  ?  The  act  tells 
us.  A  receiver  is  to  be  appointed  to  collect  and  preserve 
the  assets,  including,  as  we  have  shown,  this  money. 
How  is  the  receiver  to  get  the  assets  which  are  in  de- 
fendant's immediate  possession  ?  In  the  usual  course  of 
things  he  demands  them  from  defendant.  If  defendant 
refuses  to  surrender,  the  court  must  compel  him  to  do 
so,  and  this  the  court  cannot  do  otherwise  than  by  ex- 
ercising its  power  to  punish  for  contempt.  K  the  thing 
withheld  is  a  box  of  goods,  the  court's  authority  to  use 
this  remedy  is  plain  enough.  Why,  then,  under  this 
clear  and  emphatic  law,  is  it  less  so  when  the  thing 
withheld  is  a  given  sum  of  money,  known  to  be  in  de- 
fendants possession  f  Let  it  be  borne  in  mind  that  as 
this  case  now  stands  before  this  court,  we  are  forced  to 
deal  with  it  as  one  in  which  Ryan  actually  has  the 
money  and  will  not  give  it  up.  If  our  conclusion  is  not 
right  as  to  the  meaning  of  the  act  under  consideration, 
and  the  method  of  its  enforcement  as  to  money  in  a  de- 
fendant's hands,  it  is  in  a  large  measure  a  vain  and  un- 
profitable attempt  to  remedy  one  of  the  very  greatest  evils 
at  which  it  is  unquestionably  aimed,  viz.  the  secretion 
of  his  means  by  an  insolvent  trader  for  the  purpose  of 
defrauding  his  creditors.  Will  it  be  said  that  the  court 
is  powerless  to  prevent  this,  and  that  its  receiver  may 
be  laughed  at  and  defied  by  a  fraudulent  debtor  whose 
pockets  are  plethoric  with  money  rightly  belonging  to 
others,  and  who  boldly  proclaims,  "I  am  protected  in 
the  robbery  I  have  perpetrated  on  my  creditors  by  the 
constitution  of  my  State !" 

As  to  the  power  of  courts  of  equity  to  enforce  their 
orders  and  decrees,  see  Code,  §§206,  3099,  8237,  4218, 
4216  and  4218.  In  connection  with  these  sections,  let  it 
be  remembered  that  whenever  the  court,  by  virtue  of  its 
authority  under  the  insolvent  traders'  act,  orders  the 
debtor  to  turn  over  his  money  to  a  receiver,  a  duty  is 
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thus  imposed  on  the  debtor  by  a  lawful  order,  which  is 
essentially  different  from  a  mere  money  judgment  or  de- 
cree to  be  enforced  by  execution.  In  this  connection  it 
is  also  important  to  remark  that  the  interlocutory  orders 
of  these  courts  are  never  enforced  by  mere  execution. 
It  would,  in  the  nature  of  things,  be  impossible  to 
compel  obedience  to  such  orders  in  this  manner,  and 
hence  the  process  of  attachment  is  imperatively  necessary 
for  this  purpose.  The  case  of  Clements  v.  Tillman  et  of., 
79  Ga.  461,  must  be  considered  with  regard  to  its  own 
peculiar  facts,  and  the  head-note  and  opinion  construed 
with  reference  thereto.  There  it  was  attempted  to  en- 
force the  payment  of  a  Jinai  decree  for  money,  not  only 
by  execution,  but  by  attachment  for  contempt,  and  it 
was  properly  held,  under  the  provisions  of  our  code,  this 
could  not  be  done.  Judge  Kibbeb,  in  delivering  the 
opinion  of  the  court,  says :  "  When  a  party  is  decreed 
to  perform  a  duty  or  to  do  any  act,  other  than  the  mere 
payment  of  money,  which  the  court  has  jurisdiction  to 
adjudge  he  shall  do,  if  he  disobeys,  the  authority  of  the 
court  is  defied ;  he  is  guilty  of  contempt,  and  the  arrest 
and  imprisonment  of  his  person  is  not  imprisonment  for 
debt  in  any  appropriate  sense  of  the  term.  But  if  a 
court  of  equity  should  render  a  simple  decree  for  money, 
on  a  simple  money  verdict, — a  decree  which  it  may  now 
enforce  by  the  ordinary  common  law  process  against 
property,  th.z  failure  to  pay  the  decree  would  not  be  a 
contempt,  nor  could  compulsory  process  against  the  per- 
son of  the  party  in  default  be  resorted  to  to  enforce 
payment."  It  is  evident  from  the  facts  of  the  case  and 
the  context,  that  in  using  the  words  "other  than  the 
mere  payment  of  money,"  he  meant  the  mere  payment 
of  money  on  final  decree.  The  court  was  not  consider- 
ing, and  did  not  intend  to  pass  upon  or  adjudicate,  the 
question  whether  or  not  a  court  of  equity  could  by  in- 
terlocutory order  put  money  in  the  hands  of  a  receiver 
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to  preserve  it  until  it  could  be  ascertained  how  it  should 
be  disposed  of.  The  delivery  of  money  to  a  receiver  for 
this  purpose  is  not  the  payment  of  a  debt,  or  payment 
of  any  kind.  It  is  simply  an  impounding  of  the  money, 
and  does  not,  of  itself,  cancel  or  satisfy  any  demand  or 
claim  against  the  debtor.  The  fact  that  it  may,  in  whole 
or  in  part,  be  ultimately  applied  to  the  payment  of  his 
debts,  does  not  make  turning  it  over  to  the  receiver  a 
payment  of  those  debts,  for  it  may,  and  often  does  hap- 
pen, that  a  portion,  or  all  of  it,  finally  goes  back  to  the 
debtor  himself,  which  is  utterly  inconsistent  with  the 
idea  that  his  original  delivery  of  it  to  the  receiver  was  a 
payment  of,  or  upon,  said  debts.  The  case  just  cited, 
properly  understood,  is  not  an  authority  against  our 
ruling  in  the  case  at  bar. 

It  has  already  been  stated  that  our  insolvent  traders' 
act  is  in  complete  harmony  with  our  constitution. 
Special  reference  was  had  to  art.  1,  sec.  2,  par.  6  (Code, 
§5023),  which  reads  as  follows  :  "  The  General  Assembly 
shall  have  the  power  to  provide  for  the  punishment  of 
fraud;  and  shaU  provide^  by  law,  for  reaching  property  of 
the  debtor  concealed  from  the  creditor."  This  paragraph, 
it  will  be  observed,  is  found  in  the  "bill  of  rights."  Does 
not  this  act  provide  in  effect  "for  reaching  property  of 
the  debtor  concealed  from  the  creditor?"  That  it  intends 
to  do  so  can  scarcely  be  doubted,  and  the  case  at  bar 
affords  at  once  a  striking  illustration  of  the  necessity  for 
such  a  law,  and  the  propriety  and  justice  of  its  enforce- 
ment. In  Hood  V.  Perry  et  aL,  75  Ga.  on  page  312,  Mr. 
Justice  Hall  says  this  paragraph  of  the  constitution 
"confers  upon  the  legislature  power  to  provide  for  the 
punishment  of  fraud,  and  declares  in  unmistakable  and 
unequivocal  terms  that  it  shall  provide  by  law  for  reach- 
ing property  of  the  debtor  concealed  from  the  creditor. 
This  fortifies  existing  legislation  upon  the  subject,  which 
directs  the  courts  to  favor  the  rights  of  creditors,  and  to 
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afford  them  every  remedy  and  facility  to  detect,  defeat 
and  annul  any  effort  to  defraud  them  of  their  just 
rights."  The  act  we  are  discussing  is  on  this  line,  and 
should  be  interpreted  in  the  light  of  this  constitutional 
provision.  Again,  in  Tumipseed  et  al.  v.  Schaefer  et  (d,j 
76  Ga.  109,  the  same  able  and  learned  Justice,  in  com- 
menting upon  the  act  of  1885  relating  to  voluntary 
assignments  by  insolvent  debtors  and  providing  that 
fraud  shall  avoid  the  deed  of  assignment,  emphatically 
reiterates  the  same  doctrine.  Especial  attention  is  called 
to  his  remarks  on  pages  133  and  134  of  the  volume  last 
mentioned. 

Construing  in  pari  materia  the  acts  of  1881  and  1885, 
in  the  light  of  these  decisions,  it  is  safe  to  say  the  legis- 
lature in  passing  these  acts  had  in  mind  the  above 
specified  paragraph  of  the  constitution,  and  it  may  be 
fairly  invoked  to  ascertain  the  true  intent  and  meaning 
of  both  the  acts. 

It  has  been  urged  that  the  insolvent  traders'  act  is  a 
harsh  one.  Even  if  this  be  true,  it  affords  no  reason  to 
the  courts  for  refusing  to  enforce  it.  In  spirit  and  in 
purpose  it  is  a  wise  and  salutary  law.  This  is  evidenced 
by  the  fact  that  the  legislature  has  permitted  it  to  re- 
main upon  the  statute  books  for  more  than  ten  years, 
unaltered  except  by  the  act  of  1889  already  referred  to, 
which  to  some  extent  modified  and  softened  its  pro- 
visions. We  leave  to  our  law-makers  the  question 
whether  or  not  it  needs  further  amendment.  Upon 
them  devolves  the  duty  of  deciding  this  question,  and 
we  doubt  not  they  will  determine  it  wisely. 

We  might  safely  rest  our  judgment  in  this  case  upon 
the  provisions  of  this  act,  construed,  as  we  think  may 
rightly  be  done,  in  the  light  of  the  constitutional  pro- 
vision cited.  But  in  view  of  the  great  importance  of 
the  questions  involved,  we  will  cite  and  refer  to  some  of 
the  decisions  of  this  court  affording  instances  where 
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imprisonment  for  contempt  has  been  sanctioned  as  a 
remedy  for  compelling  the  payment  of  money,  stating 
at  the  conclusion  of  this  branch  of  the  discussion  our 
purpose  in  so  doing,  and  will  then  examine  a  number  of 
decisions  rendered  by  other  courts,  which  in  our  opin- 
ion throw  light  upon  the  subject  and  sustain  the  con- 
clusions we  have  reached. 

In  Cobb  V.  Blacky  34  Ga.  162,  an  attachment  for  con- 
tempt in  refusing  to  turn  over  property  to  -a  receiver 
was  upheld  as  a  remedial  proceeding,  and  it  is  worthy  of 
note  that  a  part  of  the  property  in  that  case  was  money 
in  the  defendant's  hands.  In  Remley  v.  De  Wall,  41  Ga, 
466,  which  was  a  bill  for  account,  settlement  and  disso- 
lution of  a  partnership,  it  was  held  that  an  order  ad- 
judging one  of  the  partners  in  contempt  for  refusing  te 
pay  over  money  collected  by  him  and  belonging  to  the 
firm,  and  directing  his  confinement  in  jail  till  the  same 
was  paid,  was  proper  and  did  not  violate  the  constitu- 
tional Inhibition  against  imprisonment  for  debt.  In 
Williams  v.  Lampkin  ^  Co,  et  al.,  53  Ga,  200,  it  appeared 
that  the  court  fined  an  administrator  twenty-five  dollars 
for  contempt  in  violating  an  injunction,  and  ordered 
him  to  pay  over  to  a  receiver  $700.00  collected  by  him 
from  the  assets  of  the  estate  after  the  injunction  was 
served  upon  him,  and  that  he  be  attached  and  imprisoned 
till  he  paid  the  same,  which  action  of  the  court  below 
this  court  sustained.  Again,  where  property  was  sold 
in  violation  of  an  injunction,  the  superior  court  rightly 
ordered  that  the  seller  return  the  property,  or  pay  into 
court  the  purchase  money,  or  in  default  thereof,  be  com- 
mitted for  contempt.  Thweatt  et  al.  v.  Gammdl  et  al., 
56  Ga.  98 ;  ThweaU  et  al,  v.  Kiddoo,  Judge,  58  Ga.  800. 
On  the  same  line,  Robinson  v.  Woodmansee  et  al.,  76  Ga. 
830,  is  a  strong  case.  See,  also,  the  Tolleson  cases,  83 
Ga.  499,  85  Ga.  171. 

The  above  citations  are  by   no  means   exhaustive. 


Digitized  by  VjOOQ IC  __ 


880  Ryan  v.  Kingsbery.  [88  Ga. 

Numerous  similar  rulings  have  been  made  by  this  court, 
and  those  given  are  merely  illustrations.  It  would  be  a 
simple  waste  of  time  to  cite  cases  showing  that  the  pro- 
cess of  attachment  for  contempt  may  be  used  to  enforce 
the  payment  of  money  collected  by  attorneys,  sheriffs 
and  other  officers  of  court ;  to  compel  defaulting  exec- 
utors, administrators,  bank  officers  and  others  holding 
funds  in  a  fiduciary  capacity,  to  deliver  up  the  same ; 
and  to  enforce  judgments  for  alimony.  That  this  pro- 
cess may  be  used  in  such  cases  as  the  foregoing,  and  has 
never  been  considered  imprisonment  for  debt,  is  too  well 
known  to  both  the  profession  and  the  public  to  require 
argument  or  elucidation.  In  the  case  of  Cobb  v.  Blacky 
supra,  the  facts  are  not  fully  reported,  and  we  are  unable 
to  find  the  original  record  in  the  clerk's  office  of  this 
court.  We  cannot,  therefore,  undertake  to  say  with 
accuracy  that  the  ruling  in  that  case  is  precisely  in 
point ;  and  as  we  wish  to  deal  fairly  and  candidly  with 
the  question  before  us,  we  will  here  state  that  none  of 
the  other  cases  cited  in  this  connection  are  direct  au- 
thority for  our  decision  on  the  question  under  consid- 
eration. These  cases  sanction  the  employment  of  the 
contempt  process  where  one  actually  interferes  with  and 
prevents  the  court's  officer  from  carrying  out  its  orders, 
or  where  a  trust  is  violated,  or  where  the  public  policy 
of  the  State  is  to  be  upheld,  and  in  other  causes  of  like 
nature.  We  therefore  cite  them  for  two  purposes  only : 
first,  to  show  with  what  jealousy  the  law  requires  obe- 
dience to  the  lawful  orders  of  courts,  and  consequently, 
as  necessary  to  the  preservation  of  their  existence  and 
authority,  the  great  powers  conferred  upon  courts  to 
compel  such  obedience ;  and  second,  that  an  imprison- 
ment for  failure  or  refusal  to  pay  over  money  is  not 
necessarily  imprisonment  for  debt,  but  may  be  lawful 
and  constitutional  in  many  instances.  For  these  pur- 
poses, we  think  the  foregoing  citations  and  references 
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are  both  tieeful  and  appropriate.  There  beiug  no  Geor- 
gia case  absolutely  in  point,  it  may  be  profitable  to  in- 
quire how  other  courts  than  our  own  have  dealt  with 
this  and  similar  questions. 

A  statute  of  Alabama,  authorizing  proceedings  sup- 
plemental to  execution,  provided  that  the  plaintiff,  after 
return  of  nuUa  bona,  might  file  a  bill  alleging  among 
other  things  that  "the  defendant  has  property,  money 
or  effects  which  are  liable  to  the  payment  of  the  debt, 
and  requiring  the  defendant  to  answer,  under  oath,  what 
property  he  has,*'  etc.  The  statute  further  provided 
that  when  it  appeared  to  the  court  from  defendant's  an- 
swer, or  other  evidence,  that  he  had  money,  property  or 
effects  as  aforesaid,  the  court  might  render  a  decree  re- 
quiring him  to  pay  or  deliver  to  the  register  of  the  court 
such  money,  property  or  effects  as  the  court  should  de- 
termine ought  to  be  paid  or  delivered,  for  the  payment 
of  the  execution,  and  conferred  upon  the  court  power  to 
compel  obedience  to  this  decree  by  attachment  and  im- 
prisonment for  contempt.  In  Ex  parte  Hardy,  68  Ala. 
803,  a  majority  of  the  Supreme  Court  of  that  State,  then 
composed  of  three  Justices,  held  that  this  act  was  vio- 
lative of  the  constitutional  provision  "  that  no  person 
shall  be  imprisoned  for  debt."  The  question  is  elabo-^ 
rately  discussed  by  Mr.  Justice  Somerville,  and  by  Chief 
Justice  Brickell  who  dissented.  We  commend  both 
opinions  for  the  learning,  ability  and  research  displayed 
therein,  but  in  our  judgment  that  of  the  Chief  Justice 
presents  the  sounder  view  of  the  law,  and  in  this  conclu- 
sion, as  will  be  shown  hereafter,  we  are  sustained  by  the 
Supreme  Court  of  Kansas.  It  would  expand  this  opin- 
ion beyond  reasonable  limits  to  follow  the  learned 
Justices  of  our  sister  State  through  their  respective  argu- 
ments, but  we  cannot  refrain  from  extracting  the  follow- 
ing pertinent  and  forcible  language  from  the  opinion  of 
the  Chief  Justice:    "There  can  be  no  imprisonment 
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under  it  until  the  court  has  ascertained  that  the  debtor 
has  money,  property  or  effects  subject  to  the  payment  of 
his  debts,  which  for  that  purpose  he  ought  to  deliver, 
and,  of  consequence,  decrees  the  delivery.  The  ascer- 
tainment is  not  made,  the  decree  is  not  rendered,  until 
the  debtor  has  had  full  opportunity  of  contestation  and 
defence.  Human  wisdom  has  not,  as  yet,  devised  any 
greater  security  against  wrong  and  injustice  than  an  in- 
vestigation before  a  judicial  tribunal,  where  each  party 
has  equal  right  and  opportunity  of  being  heard.  Even 
after  the  decree  for  the  delivery  of  the  property  or  effects, 
the  debtor  cannot  be  imprisoned  until  he  disobeys  the 
decree — until,  by  his  own  contumacy,  he  defies,  and 
places  himself  in  contempt  of  the  authority  of  the  court; 
and  the  imprisonment  can  continue  only  so  long  as  he 
remains  in  contempt ;  obedience  to  the  decree,  a  delivery 
of  the  property,  will  terminate  it  at  any  time.  He  is 
his  own  keeper,  carrying  the  key  of  his  prison,  if  not  in 
his  pocket,  in  the  mere  exercise  of  his  own  will."  We 
will  hereinafter  again  refer  to  this  dissenting  opinion 
for  another  purpose. 

After  imprisonment  for  debt  had  been  abolished  in 
Tennessee,  a  statute  was  enacted  providing  that  "  the 
creditor,  where  execution  has  been  returned  unsatisfied, 
in  whole  or  in  part,  may  file  a  bill  in  chancery  against  the 
defendant,  and  any  other  person  or  corporation,  to  compel 
the  discovery  of  any  property,  including  stocks,  choses 
in  action,  or  money  due  to  such  defendant,"  and  that 
"  the  court  has  power  to  compel  the  discovery  and  to 
prevent  the  transfer  or  delivery  of  the  property,  and  to 
subject  the  same  to  the  satisfaction  of  the  judgment  or 
decree,  whether  such  property  could,  if  in  the  defendant's 
possession,  or  with  the  title  vested  in  him,  be  levied 
upon  by  execution  or  not."  Under  this  statute  it  was 
held  in  Cresswell  et  al.  v.  Smith,  8  Lea,  688,  that  the 
proceedings  thereby  authorized  could  be  instituted  against 
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the  judgment  debtor  alone^  and  that  the  chancery  court 
could,  by  the  process  of  attachment  for  contempt,  com- 
pel him  to  deliver  up  certain  United  States  bonds  m  his 
possession,  to  be  applied  in  satisfaction  of  the  debt. 
Judge  McFarland  delivered  the  opinion  of  the  court, 
and  although  he  said,  in  concluding  it,.  "  we  are  not  to 
be  understood  as  intimating  that  a  bill  might  or  might 
not  be  maintained  to  compel  a  defendant  to  discover 
whether  he  has  money  to  pay  his  debt,"  and  although 
in  Webb  v.  Jones,  13  Lea,  200,  the  same  court,  referring 
to  the  above  quoted  language,  expressly  held  that  money 
in  the  debtor's  possession  could  not  be  thus  reached,  we 
think  the  reasoning  of  Judge  McFarland  really  estab- 
lishes the  contrary  conclusion,  and  that  the  decision  in 
the  latter  case  is  not  consistent  with  that  reasoning.  A 
careful  examination  of  Judge  McFarland's  opinion  will 
amply  justify  what  we  have  just  asserted.  He  shows 
plainly  that  the  statute  quoted  covered  "  all  property  of 
any  character,"  including  money,  and  concludes  without 
qualification  that  proceedings  under  it  were  effectual  to 
reach  property,  not  only  when  it  was  m  the  hands  of  per- 
sons other  than  the  debtor,  but  when  it  was  in  his  own 
hands.  In  view  of  all  his  statements  and  conclusions, 
to  which  particular  attention  is  invited,  we  are  unable  to 
see  how  any  doubt  could  have  remained  that  money 
should  be  on  the  same  footing  as  other  property,  and 
especially  the  kind  of  property  involved  in  the  Cresswell 
and  Smith  case.  We  take  the  liberty  of  making  the  fol* 
lowing  extended  extract  from  the  able  opinion  referred 
to,  because  it  is  pertinent  and  valuable,  and  tends  very 
strongly,  we  think,  to  prove  the  correctness  of  our  own 
conclusion  upon  the  important  question  with  which  we 
are  dealing,  notwithstanding  the  fact  that  the  learned 
jurist,  now  many  years  deceased,  did  not,  as  he  might 
have  done,  and  as  we  have  done,  take  the  additional 
step  his  reasoning  fully  warranted :  "  Has  the  enforce- 
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ment  of  such  remedies  any  resemblance  to  imprisonment 
for  debt,  which  by  our  last  constitution  is  prohibited  ? 
Under  the  old  writ  of  capias  ad  satisfaciendumy  the  debtor 
might  be  seized  and  imprisoned  without  regard  to  his 
means  of  paying  the  debt.  The  law  was  modified  so  as 
to  allow  him  to  ^obtain  his  discharge  by  surrendering  up 
his  property  and  showing  his  inability  to  pay  more,  but 
still  an  unfortunate  man,  entirely  without  money  or 
means  of  paying  his  debts,  might  be,  at  least  for  a  time, 
imprisoned.  But  in  a  case  like  this,  there  is  no  neces- 
sity for  imprisonment  any  more  than  in  any  other  case 
where  there  is  willful  and  contemptuous  disobedience  of 
the  lawful  orders  of  the  court.  The  property  ought  to 
be  reached,  or  part  of  it  at  least,  if  really  owned  by  the 
defendant  and  is  lawfully  subject  to  the  payment  of  his 
debts.  The  defendant  is,  in  the  first  instance,  only  re- 
quired to  answer  as  to  his  ownership  of  certain  property 
which  is  specially  indicated  in  the  bill,  and  as  to  its  loca- 
tion. If  he  admits  that  he  owns  the  property,  and  it  is 
in  his  possession  or  under  his  control,he  is  ordered  to  sur- 
render it  for  the  payment  of  his  debts.  This  is  precisely 
what  the  law  and  common  honesty  requires  him  to  do. 
If  he  obey  these  orders,  the  court  will  have  no  power  to 
imprison  him.  If  he  refuse  to  obey,  the  court  may  im- 
prison him,  not  because  he  is  unfortunately  unable  to 
pay  his  debts,  but  because  he  willfully  refuses  to  obey 
the  lawful  orders  of  the  court.  In  all  other  cases,  when 
the  court,  in  the  exercise  of  rightful  jurisdiction,  orders 
specific  things  to  be  done,  such  as  the  execution  of  a 
deed,  or  the  surrender  of  property  by  a  trustee,  etc.,  the 
order  may  be  enforced  by  imprisonment,  and  such  im- 
prisonment is  not  imprisonment  for  debt." 

A  Kansas  statute  authorizing  proceedings  in  aid  of 
execution  provided  that  in  such  proceedings  "  the  judge 
may  order  any  property  of  the  judgment  debtor,  not 
exempt  by  law,  in  the  hands  either  of  himself  or  any 
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other  person  or  corporation,  or  due  to  the  judgment 
debtor,  to  be  applied  toward  the  satisfaction  of  the 
judgment,  and  may  enforce  the  same  by  proce<^dings  for 
contempt,  in  case  of  refusal  or  disobedience."  In  a  case 
arising  under  this  statute,  the  judge  found  that  defend- 
ant in  execution  had  money  in  his  possession  not  exempt 
by  law  that  should  be  applied  to  the  satisfaction  of  the 
judgment,  and  ordered  that  it  be  so  applied.  The  de- 
fendant refused  to  obey  this  order,  whereupon  a  pro- 
ceeding for  contempt  was  instituted,  and  resulted  in  his 
commitment  to  jail  until  he  should  comply  with  the 
order  of  the  judge  which  he  had  disobeyed.  On  appeal 
it  was  insisted  that  the  order  was  one  commanding  the 
appellant  to  pay  a  debt,  and  that  to  commit  him  for 
contempt  in  failing  to  obey  the  order  would,  in  eftect, 
be  imprisonment  for  debt.  The  Supreme  Court  of  Kansas 
affirmed  the  judgment  of  the  court  below,  and  in  so 
doing,  held  the  order  in  question  was  not  an  order  to 
pay  a  debt,  but  was  an  order  to  apply  certain  property 
in  the  possession  of  appellant  to  the  satisfaction  of  the 
judgment  against  him.  State  ex  reL  Burrows,  83  Kan. 
10.  The  Kansas  constitution  contains  the  following: 
"  No  person  shall  be  imprisoned  for  debt  except  in  cases 
of  fraud";  but  the  ruling  in  the  case  above  cited  was 
not  made  upon  the  idea  that  it  was  a  case  of  fraud  in 
which  imprisonment  for  debt  was  authorized  by  the  con- 
stitution. On  the  contrary,  the  court  held  squarely  that 
it  was  not  imprisonment  for  debt  at  all,  and  In  re  Bur- 
rows, 7  Pac.  Rep.  148,  the  same  court,  upon  proceedings 
in  habeas  corpuSy  reviewed  and  reaffirmed  the  above  de- 
cision, and  again  held  that  the  order  imprisoning  Bur- 
rows was  not  imprisonment  for  debt.  In  the  latter  case 
Chief  Justice  Horton  approves  the  dissenting  opinion 
of  Chief  Justice  Brickell,  already  herein  cited,  and 
adopts  therefrom  the  following:  "The  imprisonment  is 
not  for  debt,  but  for  the  neglect  and  refusal  to  perform 
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a  moral  and  legal  duty,  the  performance  resting  in  his 
ability." 

In  State  v.  Becht,  23  Minn.  411,  the  relator,  a  judg- 
ment debtor,  sought  by  habeas  corpus  to  be  discharged 
from  an  imprisonment  for  contempt  imposed  upon  him 
for  refusing  to  obey  an  order  made  upon  statutory  pro- 
ceedings supplementary  to  execution  requiring  him  to 
deliver  up  certain  property  to  a  receiver,  and  it  was  held 
the  imprisonment  was  not  in  violation  of  art.  1,  sec.  12, 
of  the  Minnesota  constitution  declaring:  "No  person 
shall  be  imprisoned  for  debt  in  this  State,  but  this  shall 
not  prevent  the  legislature  from  providing  for  imprison- 
ment, or  holding  to  bail  persons  charged  with  fraud  in 
contracting  said  debt."  It  does  not  distinctly  appear 
that  the  property  referred  to  was  money,  but  Berry,  J., 
says  :  "In  the  case  at  bar  the  imprisonment  is  for  con- 
tempt in  refusing  to  obey  an  order  of  the  court.  It  is 
true  that  the  order  relates  to  the  debt  evidenced  by  the 
judgment  against  the  relator,  but  this  in  no  way  alters 
the  fact  that  the  imprisonment  is  for  the  contempt,  not 
for  the  debt.  And  the  contempt  does  not  consist  in  the 
relator's  neglect  or  refusal  to  pay  the  debt,  but  in  his 
disobedience  of  the  order  directing  him  to  hand  over 
certain  property  to  the  receiver.  The  fact  that  the  prop- 
erty in  question  is  to  be  handed  over  for  the  purpose 
of  being  applied  to  the  payment  of  the  judgment,  is  in 
no  way  important.  The  commitment  is,  nevertheless, 
in  no  proper  sense  imprisonment  for  debt."  The  lan- 
guage used  would  seem  to  indicate  the  property  detained 
was  money.  Be  this  as  it  may,  the  principle  stated  is 
applicable  here. 

It  has  been  so  often  held  that  the  payment  of  alimony 
in  money  may  be  enforced  by  attachment  and  imprison- 
ment, and  that  statutes  so  authorizing  are  not  obnoxious 
to  constitutional  provisions  against  imprisonment  for 
debt,  we  do  not  deem  it  necessary  to  cite  the  caseB. 
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From  one  of  thera,  however,  Pain  v.  Pain,  80  N.  C,  we 
desire  to  quote  the  following  language  found  on  page 
325,  because  it  is  pertinent  not  only  to  the  subject  of 
alimony,  but  to  the  general  question  now  under  consid- 
eration. Smith,  C.  J., said:  "The  order  itself  is  said  to 
be  harsh  in  its  mode  of  enforcing  payment,  and  unau- 
thorized by  law.  The  allowance  is  not  a  debt  within 
the  meaning  of  the  constitution,  as  contended  before  us, 
for  which  punishment  is  not  permitted.  It  is  an  order 
of  a  competent  court,  only  to  be  enforced  as  are  other 
judicial  commands,  when  necessary,  by  process  of  at- 
tachment against  the  person.  The  power  to  award  the 
process  is  inherent  in  the  court,  essential  to  the  exercise 
of  its  jurisdiction  and  the  maintenance  of  its  authority. 
Without  the  ability  to  compel  obedience  to  its  man- 
dates— whether  the  order  be  to  surrender  writings  in 
possession  of  a  party,  to  execute  deeds  of  conveyance, 
to  pay  money,  as  in  the  present  case,  or  to  perform  any 
other  act  the  court  is  competent  to  require  to  be  done, — 
many  of  its  most  important  and  useful  functions  would 
be  paralyzed." 

In  Prazier  v.  Barnum  et  aLy  4  C.  E.  Green  (19  N.  J. 
Eq.)  316,  upon  proceedings  supplementary  to  execution, 
authorized  by  statute,  it  was  held  that  "Rings  and 
jewelry  are  not  wearing  apparel,  and  are  liable  for  debt; 
and  as  it  may  be  out  of  the  power  of  the  sheriff  to  levy 
on,  or  take  possession  of  them,  being  usually  worn  on 
the  person,  a  receiver  will  be  appointed  and  an  order 
made-  for  their  delivery  to  him."  The  law  everywhere 
protects  the  person  of  a  debtor  from  what  might  amount 
to  an  assault  by  the  shenff,  but  if  he  has  on  his  person 
property  subject  to  his  debts,  he  can  be  made  to  deliver 
it  to  a  receiver.  Afortiori,  if  he  has  such  property  con- 
cealed elsewhere,  he  can  be  made  in  like  manner  to  sur- 
render it.  We  have  already  endeavored  to  show  there 
is  no  sound  reason  for  excepting  money  from  a  rule 
which  applies  to  all  other  kinds  of  property. 
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The  constitution  of  MiBSOuri  provides  "That  impris- 
ment  for  debt  shall  not  be  allowed  except  for  the  non- 
payment of  fines  and  penalties  imposed  for  violation  of 
law."  In  Roberts  et  al,  v.  Stoner  et  al.y  18  Mo.  484,  the 
question  is  discussed  as  to  when  a  writ  o^  sequestration 
may  issue.  We  quote  from  the  opinion  of  Judge  Scott : 
"A  writ  of  sequestration  is  a  process  for  contempt,  used 
by  chancery  courts  to  compel  a  performance  of  their 
orders  and  decrees.  When  there  is  a  decree  against  a 
party  for  the  payment  of  money  or  to  do  any  other  act, 
this  process  cannot  issue  until  he  is  put  in  contempt,  or 
it  is  shown  that  process  cannot  be  served.  Wlien  an 
attachment  is  served  and  a  party  refuses  to  comply,  he 
is  then  in  contempt.  It  would  seem  that  a  sequestra- 
tion, merely  to  compel  the  payment  of  money,  cannot 
now  issue,  as  imprisonment  for  debt  is  abolished.  As 
process  against  the  body,  for  the  non-payment  of  a  debt, 
cannot  now  issue,  there  would  be  no  means  of  putting  a 
party  in  contempt.  These  remarks  are  only  intended 
for  decrees  for  the  payment  of  money.  When  the  decree 
is /or  the  performance  of  acts  within  the  power  of  a  party ^  he 
may  be  compelled  by  sequestration.  Such  a  process 
may  have  been  proper,  if  it  had  been  shown  that  Stoner 
had  the  money  in  his  possession  and  refused  to  deliver  it 
iip.^^  The  italics  are  ours.  The  above  is  a  strong  inti- 
mation, if  not  an  express  declaration,  that  compelling 
by  attachment  the  delivery  of  money  shown  to  be  in^  de- 
fendant's possession  would  not  be  imprisonment  for  debt. 
This  is  the  construction  put  upon  this  case  in  10  Am.  & 
Eng.  Enc.  of  Law.  See,  under  title  "Imprisonment  for 
Debt,"  notes  to  subdivision  n,  par.  4,  "Disobedience  to 
orders  of  court,"  p.  217.  This  case  is  there  cited,  among 
others,  to  sustain  the  text  in  that  admira^ble  book,  de- 
claring :  "If  an  order  of  court  directs  the  defendant  to 
deliver  to  the  plaintiff  or  to  any  other  person,  such  as  a 
receiver,  certain  property  or  money  which  is  actually  in  his 
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possession,  he  is  not  entitled  under  the  constitutional 
provision  [against  imprisonment  for  debt]  to  any  im- 
munity from  arrest  for  failure  to  comply  therewith." 

Chap.  126  of  the  Rev.  of  1860  of  Iowa  statutes  is 
identical,  in  effect,  with  the  Kansas  statute  above  men- 
tioned. In  a  proceeding  instituted  under  the  provisions 
of  this  chapter,  one  Grace  was  imprisoned  as  for  a  con- 
tempt in  refusing  to  obey  an  order  requiring  him  to  de- 
liver up  money  in  his  possession  to  be  applied  to  the 
satisfaction  of  a  judgment  against  him.  It  was  held  in 
this  case  that  the  statute  conflicted  with  the  constitu- 
tional clause  preserving  inviolate  the  right  of  trial  by 
jury,  but  it  was  also  distinctly  held  that  the  proceeding 
against  Grace  was  not  one  of  imprisonment  for  debt, 
though  the  value  of  the  decision  as  an  authority  on  this 
question  might  be  regarded  as  somewhat  diminished, 
because  Wright,  J.,  referring  to  the  provision  of  the 
Iowa  constitution  thdt  "N"o  person  shall  be  imprisoned 
for  debt  in  any  civil  action  on  mesne  or  final  process, 
unless  in  case  of  fraud,"  said  :  "The  failure  of  the  debtor 
to  surrender  his  property  liable  to  execution,  to  the 
payment  of  the  judgment,  might  well  be  such  fraud  as 
that,  within  the  meaning  of  the  constitution,  he  would 
forfeit  his  right  to  claim  exemption  from  imprisonment." 
Ex  parte  Grace,  12  Iowa,  213.  The  same  court,  how- 
ever, in  a  later  case,  that  of  Eikenberry  v.  Edwards,  67 
Iowa,  619  (56  Am.  Reps.  360),  reaffirmed,  without  qual- 
ification, the  doctrine  that  such  proceedings  were  not 
violative  of  the  constitutional  inhibition  against  impris- 
onment for  debt,  thus  rendering  the  Grace  case  itself  an 
authority  of  great  weight  for  our  present  purpose. 

In  the  case  of  Comer  ^  Co.  v.  Coates  ^  Co.,  69  6ra.,  on 
page  495,  Chief  Justice  Jackson  quite  aptly  refers  to  the 
insolvent  traders'  act  as  "putting  a  trader  in  bankruptcy 
and  relieving  him  from  past  debts,  as  far  as  State  legis- 
lation   can  do   so."     The  act  does,  in  many  respects, 
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resemble  the  bankrupt  acts  of  Congress.  It  is,  of  course, 
quite  imperfect  in  this  regard,  because  a  State  legislature 
has  not  the  power  to  inaugurate  a  complete  system  of 
bankruptcy  ;  but  there  is  enough  similarity  between  its 
provisions  and  those  of  the  Federal  bankrupt  law  to 
make  the  cases,  In  re  Salkey  &  Gerson,  and  Ex  parte 
Salkey  &  Gerson,  reported  in  6  Bissell,  269  and  280, 
interesting  reading  in  this  connection.  Upon  the  peti- 
tion of  creditors,  these  parties  were  adjudicated  bank- 
rupts, and  an  examination  of  thepi  was  had  under  the 
provisions  of  section  26  of  the  bankrupt  act,  which  con- 
fers upon  the  court  the  power  to  examine  bankrupts  on 
oath,  and  also  to  punish  as  for  a  contempt  any  neglect 
or  refusal  to  obey  any  order  thereof.  It  appeared  from 
the  examination  that  the  bankrupts,  under  the  firm 
name  of  Salkey  &  Gerson,  were  engaged  in  the  clothing 
business  in  Chicago  ;  that  January  1st,  1873,  they  had  a 
capital  of  f  11,000,  owing  substantially  nothing;  that  be- 
tween that  time  and  the  filing  of  the  petition  in  bank- 
ruptcy, they  purchased  goods  which  went  into  their  store 
and  which  had  not  been  paid  for,  to  the  amount  of 
$35,000,  and  that  the  total  assets  turned  over  by  the  firm 
to  the  assignee  were  not,  at  the  bankrupts'  own  valuation, 
worth  over  f  9,000,  and  no  attempt  was  made  to  account 
for  the  deficiency.  The  evidence  taken  before  the  regis- 
ter on  this  examination  was  returned  into  court,  and  a 
hearing  was  had  in  which  the  court,  from  said  proof, 
adjudged  "that  said  bankrupts  had  a  large  amount  of 
assets  in  their  hands  during  the  year  preceding  their 
bankruptcy,  for  which  they  gave  no  satisfactory  ac- 
count," and  ordered  them  to  appear  before  the  register 
"and  give  a  true  and  satisfactory  statement  and  account 
of  the  assets  of  said  firm,  and  what  had  become  of  the 
same,  and  where  they  were ;  and  that  said  statement  be 
given  under  oath  and  reduced  to  writing  by  the  register, 
and  returned  to  court."     They  appeared  before  the  reg- 
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later  and  stated  under  oath  that  they  had  no  further  ac- 
count to  give  of  said  assets,  A  motion  was  then  made 
that  the  bankrupts  be  committed  to  jail  for  contempt 
**in  not  accounting  for  and  delivering  to  their  assignees 
the  said  deficiency  between  the  assets  traced  to  their 
hands  by  their  own  admissions  under  oath,  and  what 
they  had  already  surrendered."  Judge  Blodgett,  of  the 
district  court,  granted  the  motion,  and  ordered  "that  the 
bankrupts  stand  committed  to  jail  until  they  shall  ac- 
count for  the  goods  thus  traced  to  their  hands,"  and 
Judge  Drummond,  of  the  circuit  court,  refused  to  dis- 
charge them  upon  a  writ  of  habeas  corpus.  In  the  opin- 
ion delivered  by  the  former,  he  says :  "The  district 
court,  as  a  court  in  bankruptcy,  is  clothed  with  all  the 
powers  of  a  court  of  equity.  When  a  man  is  adjudi- 
cated bankrupt,  he  is  bound  to  schedule  and  surrender 
to  the  proper  officers  of  the  court  all  his  assets.  And  if 
it  is  made  to  appear  to  the  court  by  an  examination 
under  the  26th  section,  or  in  any  other  manner,  that  the 
bankrupt  has  refused  or  neglected  to  surrender  any  por- 
tion of  his  property  which  he  ought  to  have  surrendered 
in  the  first  instance,  he  may  be  ordered  to  surrender 
such  property,  and  if  he  fails  to  do  so,  he  may  be  pun- 
ished for  contempt.  And  the  delegation  to  the  court  of 
power  to  require  an  account  to  be  given  by  the  bank- 
rupt of  all  matters  relating  to  the  disposal  of  his  estate, 
and  his  dealings  with  others,  and  acts  concerning  the 
same,  implies  of  itself  a  power  to  punish  if  a  satisfactory 
account  is  not  given.  The  court,  in  other  words,  must 
be  satisfied  that  the  bankrupt  has  rendered  a  full  and 
complete  account  of  his  property,  and  given  a  true  state- 
ment of  the  disposal  of  the  same,  and  if  the  bankrupt 
fails  to  satisfy  the  court,  he  is  liable  to  the  process  for 
contempt."  There  is  in  our  "insolvent  traders'  act"  no 
provision  for  such  an  examination  as  that  provided  in 
the  bankrupt  act,  but  the  defendant  is  a  competent  wit- 
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neB8,  and  may  be  put  upon  tke  stand  either  at  his  own 
instance  or  that  of  his  creditors ;  and  moreover,  the 
court  may  undoubtedly  require  him  to  answer  a  petition 
of  the  receiver  alleging  that  he  is  concealing  or  detain- 
ing his  assets.  Under  our  act,  the  court  may,  beyond 
question,  also  pass  all  proper  and  legal  orders  to  effectu- 
ate the  delivery  of  the  debtor's  assets  to  the  receiver, 
and  enforce  obedience  to  them  by  attachment  for  con- 
tempt. There  is,  therefore,  considerable  similarity  be- 
tween proceedings  of  this  nature  under  the  bankrupt 
law  and  our  act.  In  neither  of  them  do  we  understand 
that  the  debtor's  answer  or  statements  are  to  be  taken 
as  final  or  conclusive,  but  they  may  be  shown  to  be  false 
by  other  evidence.  Judge  Blodgett  quotes  approvingly, 
which  we  think  was  proper,  the  following  from  Ash- 
hurst,  J.,  in  a  case  arising  under  the  bankrupt  act  passed 
in  5th  of  George  *II:  "It  would  be  a  ridiculous  ceremony 
for  the  commissioners  to  go  through  in  examining  a  bank- 
rupt, if  they  were  bound  to  give  credit  to  his  account, 
however  improbable  or  absurd  it  might  be,  merely  be- 
cause he  has  the  eflrontery  to  s\^ear  to  it.  In  these 
cases  they  are  to  exercise  their  judgment  upon  the 
whole."  And  Judge  Drummond  says,  "The  court  is  not 
bound  to  accept  his  [the  bankrupt's]  answer  that  he  has 
told  all  that  he  knows  about  his  property,  if  it  clearly 
appears  that  there  is  still  property  unaccounted  for." 
The  judgments  in  these  cases,  and  the  reasons  given  for 
them,  strengthen  the  correctness  of  our  judgment  in  the 
case  at  bar.  We  do  not  rely  on  them  as  express  author- 
ity or  assert  that  they  are  precisely  in  point,  but  they 
tend  to  show  we  are  traveling  in  the  right  direction,  and 
they  contain  some  salutary  lessons  of  honesty  and  good 
morals.  For  instance.  Judge  Blodgett,  after  reciting  on 
page  278  the  facts  showing  the  scheme  of  these  bank- 
rupts to  defraud  their  creditors,  says :  "If  ever  there 
was  a  case  where  the  circumstances  pointed  indubitably 
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to  the  conclusion  that  the  bankrupts  had  deliberately 
and  wilfully  secreted  their  goods,  or  the  proceeds 
thereof,  for  the  purpose  of  preventing  them  from 
coming  into  the  hands  of  their  creditors,  this  is  such  a 
case.  And  yet,  on  being  arraigned  and  asked  by  the 
court  to  account  for  these  goods,  the  bankrupts  coolly 
say  they  have  no  further  account  to  give.  It  seems  to 
me  that  the  court  ought  not  to  allow  itself  and  the 
creditors  of  these  men  to  be  mocked  in  this  way.  It 
ought  to  compel  these  men  to  account  for  these  goods, 
to  tell  where  they  have  gone,  to  disgorge  the  proceeds  or 
tell  who  has  therrij  in  order  that  the  assignee  may  obtain 
them,  and  that  not  only  that  justice  may  be  done  to  the 
creditors  of  these  bankrupts,  but  that  such  high-handed 
and  impudent  attempts  at  swindling  may,  as  far  as 
possible,  be  prevented  in  future."  And  in  his  opinion 
refusing  to  discharge  these  parties  on  habeas  corpus^ 
Judge  Drummond  uses  language  equally  strong  and 
pungent. 

This  argument  might  be  expanded  into  an  extended 
discussion  of  the  inherent  powers  of  courts  of  equity, 
and  an  elaborate  inquiry  concerning  the  extent  to  which 
those  powers  may  be  exercised  in  compelling  obedience 
to  their  orders  and  decrees.  The  subject  is  discussed  at 
length  in  some  of  the  cases  we  have  cited,  and  in  the 
cases  and  text-books  therein  meutioned.  The  opinion 
of  Chief  Justice  Brickell,  already  noticed,  will  be  found 
exceedingly  interesting  and  valuable  in  this  connection. 
He  gives  careful  consideration  to  the  question  whether 
or  not,  in  the  absence  of  a  statute  enlarging  their  powers, 
courts  of  equity  have  jurisdiction  to  reach  and  subject 
property  of  debtors  other  than  that  which  is  subject  to 
execution  at  law,  which  question,  in  the  case  at  bar,  re- 
solves itself  into  the  inquiry,  has  a  court  in  Georgia  ex- 
ercising equity  jurisdiction  the  power,  without  express 
and  affirmative  authority  by  the  letter  of  the  statute,   to 
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reach  money  in  the  debtor's  possession  ?  The  learned 
jurist,  after  citing  many  cases  English  and  American, 
and  referring  to  numerous  text-books,  reaches  the  con- 
clusion that  the  weight  of  authority  favors  an  affirmative 
answer  to  the  question  stated  by  him,  in  which  view  we 
concur.  Special  attention  is  here  called  to  pages  340  to 
343,  inclusive,  of  (iS  Ala.  The  determination,  however, 
of  the  above  inquiry,  as  applicable  to  the  courts  of 
Georgia,  is  important  in  the  case  before  us  only  upon 
the  theory  that  our  insolvent  traders'  act  simply  creates 
a  new  class  of  cases  in  which  receivers  may  be  appointed, 
and  adds  nothing  to  the  powers  already  existing  in 
courts  exercising  equity  jurisdiction  as  to  compelling  the 
delivery  of  property  to  the  receiver,  and  that  if  these 
courts  could  not,  before  the  passage  of  this  act,  compel 
the  delivery  of  money  in  a  defendant's  possession  to  the 
receiver,  they  cannot  do  so  now.  Even  if  this  theory  be 
correct,  we  are  of  the  opinion  that  such  courts  in  this 
State,  before  said  act  was  passed,  already  had  the  power, 
in  any  case  where  the  appointment  of  a  receiver  was 
lawful  and  proper,  to  enforce  the  delivery  to  him  of 
money  as  well  as  any  other  kind  of  property.  The  sec- 
tions of  our  code  concerning  the  powers  of  such  courts, 
above  cited,  sustain  this  view. 

There  is  highly  respectable  authority  for  the  position 
that  when  a  receiver  is  appointed  to  take  charge  of 
assets,  the  title  to  the  property  vests  in  him.  In  Beach 
on  Receivers,  §192,  we  find  the  following  :  "The  title  of 
a  receiver  to  real  and  personal  property,  .  .  both  in 
this  country  and  in  England,  is  generally  statutory,  and 
does  not  depend  upon  any  formal  conveyance.  Where 
a  partnership  is  in  the  course  of  dissolution,  and  a  re- 
ceiver is  appointed  of  its  assets,  the  receiver  take^  the 
whole  equitable  title  to  the  partnership  property  without  an 
assignment,  and  represents  the  interests  in  such  property 
of  all  parties  to  the  suit  in  which  he  was  appointed. 
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The  court,  by  a  proceeding  for  contempt,  compelled 
obedience  to  its  decree,  and  prevented  an  interference 
with  the  possession  of  the  receiver."  Again,  in  Gluck 
&  Becker  on  Receivers  of  Corporations,  p.  18,  it  is  said : 
"  It  has  been  clearly  held  in  well-considered  cases  that, 
aside  from  any  statutory  provision,  a  receiver  appointed 
by  a  court  of  equity  takes,  by  virtue  of  his  appointment, 
tUle  to  the  personal  estate^  at  leasts  of  an  insolvent  corpora- 
tion," etc.  The  text  of  these  authorities  is  supported  by 
Attorney-General  v.  Atlantic  Mutual  Life  Ins.  Co.,  100 
N.  Y.  279,  already  cited.  Hence  it  would  seem  that  a 
receiver  is  thus  entitled  to  take  possession  of  the  de- 
fendant's assets,  including  his  money,  upon  the  idea 
that  the  title  to  the  property  is  vested  in  him.  Such 
title  is,  of  course,  a  qualified  one,  and  it  must  be  remem- 
bered that  the  receiver  holds  as  a  sort  of  trustee  for  the 
benefit  of  the  party  or  parties  to  whom  the  property 
really  belongs.  And  it  would  follow  that  if  the  creditors, 
pursuing  a  trader  under  our  insolvent  act,  failed  to  es- 
tablish an  indebtedness  by  him  to  them,  the  receiver 
would  hold  for  the  bene^t  of  the  trader  himself,  and  the 
property  would  be  ultimately  restored  to  him.  These 
authorities,  therefore,  tend  to  prove  that  ordering  an  in- 
solvent trader  to  deliver  his  money  to  a  receiver,  is  an 
entirely  different  thing  from  merely  ordering  him  to  pay 
a  debt,  for  it  might  result,  as  we  have  already  observed, 
that  the  very  money  he  delivered  to  the  receiver  would 
be  returned  to  him,  if  it  should  appear  upon  the  final 
adjudication  of  the  case  that  he  was  really  not  indebted 
to  the  plaintiffs  at  all. 

We  do  not  deem  it  necessary  to  enter  further  into  a 
discussion  concerning  the  powers  of  courts  of  equity, 
outside  of  statutory  aid,  to  compel  the  delivery  of  money 
to  receivers,  because,  in  our  opinion,  there  is  very  strong 
reason  to  support  the  proposition  that  our  insolvent 
traders'  act  itself  authorizes  the  seizure,  through  a  re- 
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ceiver,  of  money  in  the  defendant's  hands.  Looking  at 
its  plain  words  and  evident  purpose;  remembering  that 
it  is  within  the  spirit,  if  not  the .  letter,  of  our  consti- 
tutional mandate  to  the  legislature  to  "provide  by  law 
for  reaching  the  property  of  the  debtor  concealed  from 
the  creditor,'-  and  bearing  in  mind  that  unless  this  law 
authorizes  the  court  to  compel  a  trader  falling  within  its 
provisions  to  deliver  to  the  receiver  all  property,  includ- 
ing money,  actuaUy  in  his  possession,  the  law  is  imper- 
fect, ineffectual  and  entirely  ihadequate  to  accomplish 
the  very  things  for  which  it  was  designed,  we  feel  as- 
sured that  our  construction  of  the  act  and  our  opinion 
as  to  the  powers  of  the  court  thereunder,  are  not  only 
correct,  but  are  precisely  what  the  legislature  intended 
and  what  the  constitution  sanctions.  To  hold  otherwise 
would  be  to  strip  the  act  of  a  large,  if  not  the  greater 
part  of  its  usefulness,  and  in  many  cases  make  it  of  no 
practical  value  whatever.  We  are  fortified  in  this  con- 
clusion by  the  views  and  opinions  of  eminent  and  learned 
judges,  presiding  in  other  jurisdictions,  in  construing 
statutes  of  a  similar  nature.  What  these  judges  think 
and  have  solemnly  adjudicated  we  have  endeavored  to 
set  forth  by  copious  extracts  from  their  decisions,  be- 
lieving their  language  to  be  more  forcible  and  convincing 
than  anything  we  could  substitute  therefor. 

Our  judgment  in  this  case  does  not,  as  the  able  and 
zealous  counsel  for  plaintiff  in  error  contended,  inaug- 
urate imprisonment  for  debt,  nor  will  the  direful  con- 
sequences foreshadowed  in  their  arguments  ensue.  God 
forbid  that  the  day  should  ever  come,  and  we  are  per- 
fectly certain  it  never  will,  when  an  honest  man  in 
Georgia  can  be  incarcerated  simply  because  he  cannot 
pay  his  debts !  No  constitution  will  ever  so  ordain ;  no 
legislature  will  ever  so  enact,  and  consequently,  no  court 
will  ever  declare  that  this  may  be  done.  The  people  of 
this  great  State  may  peacefully  pursue  their  occupations. 
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whether  on  the  farm,  at  the  work-bench,  in  the  store,  or 
elsewhere,  undisturbed  by  visions  of  jails  overflowing 
with  unfortunate  debtors  imprisoned  for  failure  to  pay 
their  debts,  and  with  the  fullest  assurance  that  their 
law-givers  and  their  judges  will  never  suffer  the  evil 
day  to  dawn  when  such  things  will  be  possible.  No 
mattet"  how  much  thay  may  be  oppressed  with  the  bur- 
den of  dean  debts,  no  court  would  desire  if  it  dared,  or 
dare  if  it  desired,  to  set  up  the  common  jail  as  the  com- 
mon collector  of  such  indebtedness.  Care  should  be 
taken  to  avoid  the  inexcusable  mistake  of  classing 
honest  debtors  who  fail  to  pay  only  because  they  can- 
not, with  dishonest  debtors  who  thrive  by  fraud  and 
conceal  the  property  in  their  possession  from  those  to 
whom  it  really  belongs.  With  the  former,  not  only  the 
courts  and  juries,  but  all  philanthropists  and  patriots, 
will  earnestly  sympathize,  and  neither  law  nor  en- 
lightened public  opinion,  in  which  the  law  is  born  and 
cradled,  will  ever  permit  them  to  be  punished  simply 
because  of  their  misfortunes.  It  is  at  the  latter,  and  at 
them  alone,  the  constitution  aims  when  it  says  the  leg- 
islature may  provide  for  the  punishment  of  fraud  and 
shaU  provide  for  reaching  property  concealed  from  cred- 
itors. If  the  act  under  consideration  was  not  deliber- 
ately passed  in  pursuance  of  these  provisions  of  our 
organic  law,  it  harmonizes  with  them  most  admirably. 
It  is  our  sworn  duty  to  uphold  it,  and  by  so  doing,  com- 
pel those  who  grow  rich  by  swindling  and  fatten  by  fraud 
to  disgorge  their  ill-gotten  gains,  and  restore  what  they 
have  taken  from  those  who  trusted  them  not  wisely  but 
too  far.  Ko  mawkish  sympathy  for  one  who  buys 
never  intending  to  pay,  and  who  resorts  to  disgraceful 
schemes  and  dishonest  devices  to  compass  great  wealth 
without  labor,  and  to  this  end  conceals  the  fruits  of  his 
fraudulent  endeavors  from  his  creditors,  should,  or  will, 
deter  the  legislature  of  this  State,  or  its  judiciary,  from 
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their  determination  to  uphold  common  honesty,  and 
make  the  courts,  not  only  in  theory,  but  in  fact,  places 
where  justice  is  administered. 

We  have  not  examined  or  considered  the  evidence  in 
this  case  for  the  reason,  as  stated,  that  it  was  brought 
here  in  such  manner  toe  could  not  legally  do  so.  The 
fault  was  not  ours,  and  we  are  in  no  way  responsible  for 
the  failure  of  counsel  to  bring  up  the  evidence  in  the 
way  plainly  prescribed  by  law.  Accepting  then  as  true, 
which  we  are  constrained  to  do,  the  findings  of  fact  by 
Judge  GoBER,  and  having  reference  to  his  decision  and 
the  recitals  therein,  without  looking  into  the  evidence  on 
which  it  is  founded,  substantially  and  in  brief  the  fol- 
lowing would  appear :  A  merchant  purchases  enormous 
quantities  of  goods,  and  becomes  indebted  about  a  mil- 
lion of  dollars.  He  proceeds  to  convert  these  goods,  as 
rapidly  as  possible,  into  cash,  having  more  than  one 
hundred  clerks,  and  his  daily  sales  amounting  often  to 
thousands  of  dollars.  The  sales  continue  till  the  day 
his  store  is  closed  up  by  the  sheriff.  When  the  court's 
receiver  seeks  to  know  what  has  been  done  with  his 
assets,  and  what  he  has  to  show  for  the  million  dollars 
of  debts,  no  satisfactory  exhibit  is  made.  Checks  were 
destroyed  when  returned  cancelled  from  the  banks ; 
check-books  and  stubs  have  disappeared,  and  cash- 
books  cannot  be  found.  His  bank  accounts  show  that 
during  a  period  of  about  sixty  days  before  the  store  was 
closed,  he  had  deposited  to  his  credit  in  three  banks 
$268,604.87.  He  turned  over  to  the  receiver  f  1,007.15, 
saying  it  was  all  he  had.  He  accounts  for  the  immense 
amounts  shown  by  the  bank  accounts  by  alleging  the 
payment  of  certain  debts  amounting  to  about  one  fourth 
of  the  sum  of  the  deposits,  and  by  averring  that  the 
sum  of  these  deposits  did  not  truly  represent  the  amount 
of  money  he  actually  had,  because,  in  order  to  preserve 
his  credit,  he  had  pursued  a  system  of  <* kiting"  hia 
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money  about  from  bank  to  bank,  and  this  made  it 
vastly  more  than  it  really  was, — ^in  fact  he  had  not 
than  one  third  of  the  aggregate  sum  of  these  dep 
He  further  alleges  losses  in  betting  on  prize  figh 
New  Orleans,  and  at  horse  races,  and  in  the  gam 
hells  of  New  York,  but  finally  states  the  money  Ic 
gaming  has  nothing  to  do  with  the  case,  as  no  m 
now  sought  was  thus  squandered.  His  "kiting"  th 
upon  being  probed;  is  found  in  many  respects  un 
and  does  not  begin  to  account  for  the  disposition  o1 
money  he  had,  and  he  has  actually  in  his  posse 
about  fl20,000.00.  Concluding,  Judge  Gober  i 
"There  is  not  amid  all  this  waste  of  facts  and  figui 
single  act  on  the  part  of  this  respondent  which  s 
that  it  was  born  of  an  impulse  to  treat  all  of  his 
itors  fairly." 

We  repeat  again  we  have  not  been  permitted  t 
view  the  judge's  findings,  nor  pass  upon  their  coi 
ness,  nor  have  we  any  reason  to  doubt  that  thej 
trae.  Assuming  them  to  be  true,  which  we  musi 
there  was  never  a  plainer  case  for  the  application 
enforcement  of  the  process  for  contempt.  Otherwi 
merchant  who  has  credit  may  buy  with  no  purpose  of 
paying,  turn  the  goods  into  money,  put  it  in  his  po 
and  when  called  on  by  the  court  to  deliver  it  up 
fiantly  say,  "  Tou  cannot  make  me  do  so,  becau 
would  be  imprisonment  for  debt,  which  the  constiti 
of  this  great  State  forbids."  Can  the  constitutio: 
successfully  invoked  to  protect  such  transactions  ? 
think  not.  Judgment  affirm 


Mays  v.  The  State. 

Under  the  evidence,  taken  in  connection  with  the  prisoner's 
ment,  a  verdict  for  voluntary  manslaughter  was  correct;  a 
though  the  court  committed  some  errors  in  admitting  evi( 
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these  errors  were  harmless,  inasmuch  as  they  bear  upon  the 
charge  of  murder  of  which  offence  the  prisoner  was  acquitted. 
December  38, 1801. 

Criminal  law.  Manslaughter.  Husband  and  wife. 
Before  Judge  Milner.  Bartow  superior  court.  July 
term,  1891. 

Will  Mays  was  indicted  for  murder,  and  was  found 
guilty  of  voluntary  manslaughter.  He  admitted  the 
homicide  and  claimed  that  it  was  justifiable.  He  intro- 
duced no  evidence.  In  the  evidence  introduced  by  the 
State  appeared  the  following:  By  invitation  of  the  de- 
fendant's wife  Ellen,  the  deceased  went  to  their  house 
on  the  night  of  the  killing,  she  having  told  deceased 
that  defendant  had  gone  off  and  would  not  return  until 
a  subsequent  day.  She  knew  that  her  husband  was  to 
be  at  home  that  night.  The  deceased  was  undressed 
and  in  one  of  the  front  rooms  of  the  house  with  her 
when  a  knocking  on  the  door  was  heard.  She  told  him 
to  go  into  the  back  room  and  squat  down.  He  did  so, 
and  was  shot  by  the  defendant  through  a  window  from 
the  outside.  He  attempted  to  escape,  and  the  defendant 
shot  him  a  second  time.  Both  shots  went  into  the  back, 
and  either  was  fatal.  He  ran  from  the  house,  and  as 
he  did  so  the  defendant  shot  at  him  again ;  and  when  he 
reached  a  neighboring  lot  a,nd  laid  himself  down,  or  fell, 
by  the  fence,  the  defendant  shot  twice  more,  one  of  the 
balls  striking  the  ground  quite  near  him,  while  the  de- 
fendant said,  "  Now,  you  G —  damned  white  son  of  a 
bitch,  lie  there  and  die ;  I'll  learn  you  how  to  run  after 
negro  bitches."  When  the  pistol  was  fired  at  the  house 
a  woman's,  or  women's,  scream  was  heard,  and  the  de- 
fendant cried,  "You  damned  bitch,  I  have  got  you  now." 
Ellen  was  a  lewd  woman  long  prior  to  the  killing,  and 
there  were  circumstances  indicating  that  the  defendant 
knew  it  and  had  fought  her  on  account  of  it.  He  ran 
away,  and  was  subsequently  arrested  in  Birmingham, 
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Alabama.  In  his  statement  he  denied  that  he  ever  had 
any  reason  to  suspect  his  wife,  and  gave,  in  substance, 
the  following  account:  When  he  reached  home  he 
knocked  at  the  front  door,  and  his  wife  did  not  speak 
for  two  or  three  minutes.  He  called  her  two  or  three 
times  before  she  answered,  and  finally  she  asked  if  it 
was  he,  and  told  him  to  wait  till  she  got  a  match.  He 
replied  all  right,  and  stepped  around  the  house  to  urin-» 
ate.  As  he  went  by  the  back  window  with  his  face 
turned  towards  it,  he  saw  an  undressed  man  step  from 
the  bedroom  into  the  back  room,  and  asked  who  it  was. 
The  man  sat  down  in  the  corner  right  at  the  window, 
and  defendant  asked  who  it  was.  He  did  not  know 
who  it  was,  and  it  occurred  to  him  that  it  was  a  trifling 
negro.  Ellen  came  to  the  door,  and  he  repeated  his  in- 
quiry. She  replied,  "  It  is  nobody,"  and  defendant  said 
he  knew  better.  He  pulled  out  his  pistol,  stuck  it  in 
the  window  and  said,  "  Now,  if  you  don't  tell  me  who 
you  are,  I  am  going  to  shoot  you, "  and  again  asked 
Ellen  who  it  was  and  what  he  was  doing  in  there,  re- 
peating the  question  two  or  three  times  and  receiving 
no  answer.  He  then  struck  matches  and  put  them  into 
the  crack,  but  as  he  struck  each  one  his  wife  threw 
water  and  extinguished  them.  He  threatened  to  kill 
her  if  she  put  out  the  last  one  he  struck,  but  she  did  so, 
and  the  man  inside  moved ;  whereupon  the  defendant 
fired  at  him.  Some  one  at  the  gate  cried  that  he  was 
coming,  and  the  man  inside  jumped  on  his  all  fours  as 
if  he  couldn't  stand,  upon  which  the  defendant  fired  the 
second  shot.  He  then  ran  and  broke  down  a  door  and 
entered  the  house  shooting  the  pistol ;  he  found  no  one 
inside,  and  ran  out  again  to  a  neighbor's  house  and  was 
told  that  she  was  not  there  but  kept  on  by  and  did  not 
come  in,  and  on  returning  he  saw  the  deceased  fall  over 
the  fence  of  the  neighboring  lot.  Defendant  did  not  fire 
the  pistol  after  leaving  the  house ;  all  the  shooting  was 
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done  there.  He  and  a  neighbor  went  to  where  the  de- 
ceased was  lying,  and  the  deceased  acknowledged  that 
defendant  was  not  to  blame.  Under  the  advice  of  the 
neighbor,  the  defendant  determined  to  give  himself  up, 
and  had  started  to  do  so  when  he  remembered  that  he 
was  a-  negro  and  the  deceased  was  white. 
.  To  the  overruling  of  his  motion  for  a  new  trial  the 
defendant  excepted.  The  motion  contained  the  grounds 
that  the  verdict  was  contrary  to  law  and  evidence,  and 
a  number  of  grounds  not  material  here. 

Akin  &  Harris,  for  plaintiif  in  error. 
A.  W.  Fits,  solicitor-general,  contra. 

Simmons,  Justice. 

The  facts  will  be  found  in  the  official  report.  Under 
these  facts,  the  able  counsel  for  plaintiff  in  error  con- 
tended that  the  verdict  for  voluntary  manslaughter  was 
erroneous,  that  the  jury  should  have  found  Mays  justifi- 
able in  killing  the  deceased.  We  have  carefully  ex- 
amined the  authorities  upon  this  subject,  and  they  are 
uniform  in  holding  that  a  person  who  kills  another  under 
circumstances  such  as  disclosed  by  this  record  is  not 
justifiable,  but  is  guilty  of  manslaughter.  This  court 
has  held  that  it  would  be  competent  for  the  jury,  under 
§4334  of  the  code,  to  find  the  homicide  justifiable  if  it 
was  done  for  the  purpose  of  preventing  and  was  then 
and  there  necessary  to  prevent  adultery  with  the  de- 
fendant's wife,  and  in  a  case  calling  for  it,  it  is  error  to 
refuse  a  proper  instruction  touching  their  power  to  so 
find.  Hill  V.  The  States  64  Ga.  453;  Cloud  v.  The  State, 
81  Ga.  444.  But  this  court  has  never  held  that  the 
husband  would  be  justifiable  in  killing  after  the  adultery 
has  been  committed.  On  the  contrary,  it  was  ruled  in 
Hiirs  case  that  this  could  not  be  one  of  the  "other 
instances  which  stand  upon  the  same  footing  of  reason 
and  justice  as  those  enumerated"  in  the  code,  because 
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the  enumerated  eases  all  contain  the  element  of  defence 
or  prevention.  All  the  courts,  except  those  having  an 
express  statute  on  this  subject,  hold  that  if  a  man  finds 
another  committing  adultery  with  his  wife  and  kills  him 
on  the  spot,  it  is  mauHlaughter.  We  agree  to  this  view, 
with  the  qualification  .that  the  jury  may  acquit  of  all 
crime  if  they  find  that  the  killing  was  done  and  was  nec- 
essary at  the  time  either  to  prevent  the  commission  of 
the  adultery  or  the  completion  of  it;  and  with  this 
qualification  we  adopt  the  following  statement  of  the  law 
by  Gilpin,  C.  J.,  in  State  v.  Tratt,  1  Houst.  (Del.)  265: 
"  The  law,  in  compassion  for  human  infirmity,  extends 
its  indulgence  to  acts  springing  from  sudden  passion, 
justly  excited,  by  adequate  provocation,  when  committed 
instantly,  or  before  reflection  has  intervened  or  reason 
has  had  time  to  resume  its  controlling  power.  But  if 
the  slayer,  instead  of  killing  the  adulterer  in  the  act  or 
at  the  time  of  the  adultery  committed,  kills  him  on  the 
ground  of  suspicion  or  belief,  or  even  on  the  ground  of 
clearly  ascertained  and  known  previous  adultery,  his 
case  is  without  palliation  or  excuse,  andheis  justly  held 
to  be  guilty  of  the  crime  of  murder.  Killing  under  such 
circumstances  is  not  killing  under  adequate  provocation; 
on  the  contrary  rather,  it  is  killing  from  a  feeling  of 
hatred  and  revenge.  .  .  In  order  to  reduce  the  crime 
from  murder  to  manslaughter,  it  is  necessary  it  should 
be  shown  that  the  prisoner  found  the  deceased  in  the 
very  act  of  adultery  with  his  wife.  I  do  .not  mean  to  say 
that  the  prisoner  must  stand  by  and  witness  the  actual 
copulative  conjunction  between  the  guilty  parties.  If  the 
prisoner  saw  the  deceased  in  bed  with  the  wife,  or  saw 
him  leaving  the  bed  of  the  wife,  or  if  he  found  them 
together  in  such  a  position  as  to  indicate  with  reason- 
able certainty  to  a  rational  mind  that  they  had  just  then 
committed  the  adulterous  act,  .  .  it  will  be  sufficient 
to  satisfy  the  requirements  of  the  law  in  this  regard,  and 
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if,  under  such  circumstances  he  then  and  there  struck  the 
mortal  blow,  his  offence  would  amount  to  manslaughter 
only."  The  following  authorities  are  to  the  same  effect: 
2.  Bish.  Crim.  Law,  §708 ;  1  Whart.  Cr.  Law,  §459  et  seq. ; 
1  Russell  on  Crimes  (9th  ed.),  *784 ;  1  Archb.  Cr.  Pr. 
707 ;  1  Horr.  &  Thomp.  Crim.  Def.  754;  Notes  to  Price 
v.  State,  61  Am.  Rep.  328 ;  State  v.  Samuel,  64  Am.  Dec. 
596 ;  State  v.  Neville,  6  Jones'  Law,  433  ;  State  v.  Har- 
man,  78  N.  C.  515 ;  State  v.  Holme,  54  Mo.  153 ;  Com- 
monwealth V.  Whitler,  2  Brewst.  388.  The  prisoner's 
statement  shows  that  he  arrived  at  home  at  night  and 
knocked  on  the  front  door  several  times.  His  wife 
finally  told  him  to  wait  a  minute.  The  husband  then 
walked  to  the  rear  of  the  house,  and  looking  through  the 
window  saw  a  man  squatting  in  a  rear  room  undressed. 
He  called  out  to  know  who  it  was,  and  his  wife  said  it 
was  nobody ;  he  undertook  to  light  matches,  his  wife 
threw  water  upon  them  and  extinguished  them.  The 
deceased  then  started  to  run  in  a  stooping  position  to 
the  front  door,  and  the  husband  shot  him  through  the 
window  and  killed  him.  The  deceased  was  seeking  to 
escape  from  the  husband'a  vengeance,  and  the  latter  shot 
to  prevent  that  escape.  This  shows  it  was  not  necessary 
at  that  time  to  kill  the  deceased  to  prevent  the  adultery, 
so  as  to  make  the  homicide  capable  of  standing  upon 
the  same  footing  of  reason  and  justice  as  the  instances 
of  justifiable  homicide  enumerated  by  the  code.  But 
the  provocation  being  intolerably  great,  it  was  enough  to 
reduce  the  offence  from  murder  to  manslaughter,  accord- 
ing to  the  authorities  cited  above.  We  think  that,  under 
the  law  and  the  evidence,  the  verdict  was  right. 

Judgment  affirmed. 
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1.  In  1857,  although  there  was  a  general  penal  statute  operative  ^  |^ 

throughout  the  State  making  it  a  misdemeanor  to  keep  open  a  ^=^ 

tippling-house  on  the  Sabbath  day,  there  was  nothing  to  inhibit  £100^494 

the  General  Assembly  from  passing  a  local  statute  for  the  city  of  ^  ^ 

Augusta  empowering  the  city  council  "  to  pass  all  ordinances  in  a23  4301 

relation  to  keeping  open  tippling-houses  on  the  Sabbath  day  in    ^^  ^ 

said  city."  ^24  307 

124    707 

2.  The  language  of  the  third  section  of  the  act  of  December  22d,  1857, 

being  that,  "The  City  Council  of  Au^rusta  are  hereby  further  em- 
powered to  pass  all  ordinances  in  relation  to  keeping  open  tippling- 
houses  on  the  Sabbath  day  in  said  city,"  etc.,  the  authority  was 
delegated  to  the  city  council  to  enact  an  ordinance  in  these  terms : 

"No  retailer  shall  sell  or  furnish  to  any  person,  or  persons, 
spirituous,  vinous  or  fermented  liquors  on  Sundays,  .  .  nor 
shall  they,  when  thus  not  permitted  to  sell,  open,  have  or  keep 
open  the  doors  or  windows  of  their  retail  shops ;  and  this  provis- 
ion applies  to  any  bar-room,  tippling-house,  shop,  store  or  confec- 
tionery in  which  liquors  are  sold  or  furnished." 

3.  The  recorder's  court  has  jurisdiction  to  try  violations  of  the  afore- 
said ordinance,  committed  by  keeping  open  a  bar  on  Sunday,  and 
a  person  convicted  in  that  court  has  no  right  to  be  discharged  on 
habeas  corpus^  based  on  the  alleged  want  of  such  jurisdiction  by 
reason  of  the  criminal  act  being  a  violation  of  the  general  law  of 
the  State  as  well  as  of  the  city  ordinance. 

January  11, 1S82 

Municipal  corporations.  Statutes.  Tippling-houses. 
Jurisdiction.  Habeas  corpus.  Before  Judge  Eve.  City 
court  of  Richmond  county.     August  17,  1891. 

Von  Glahn,  the  keeper  of  a  bar-room  and  a  retail 
liquor  dealer,  who  had  been  regularly  summoned  accord- 
ing to  the  practice  of  the  recorder's  court  of  Augusta, 
was  tried  before  that  court  on  the  charge  "  of  keeping 
open  his  bar  on  Sunday,  July  19,  1891,"  under  this  ordi- 
nance of  the  City  Council  of  Augusta:  "No  retailer  shall 
sell  or  furnish  to  any  person,  or  persons,  spirituous,  vi- 
nous or  fermented  liquors  on  Sundays,  or  between  the 
hours  of  twelve  o'clock  at  night  and  one  hour  before 
sunrise,  or  after  a  quarter  to  twelve  o'clock  p.  m.   on 
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Saturdays.  Nor  shall  they,  when  thus  not  permitted  to 
sell,  open,  have  or  keep  open  the  doors  or  windows  of 
their  retail  shops ;  and  this  provision  applies  to  any  bar- 
room, tippliug-house,  shop,  store  or  confectionery  in 
which  liquors  are  sold  or  furnished."  He  pleaded  to  the 
jurisdiction  of  the  court,  on  the  ground  that  the  offence 
charged  was  a  State  offence,  and  the  court,  therefore, 
had  no  jurisdiction  to  try  him,  and  also  entered  a  plea 
of  not  guilty.  His  plea  to  the  jurisdiction  was  overruled, 
and,  after  evidence  heard,  he  was  found  guilty  and  sen- 
tenced to  pay  a  fine  of  $100  or  to  work  ninety  days  on 
the  public  works.  He  declined  to  pay,  whereupon  he 
was  taken  charge  of  by  the  chief  of  police.  Hood.  He 
thereupon  sued  out  a  writ  of  habeas  corpus j  alleging  his 
trial,  conviction  and  sentence,  and  further  alleging  that 
he  declined  to  pay  the  fine  because  the  recorder's  court 
had  no  jurisdiction  to  try  the  case,  for  the  reason  that 
the  same  had  been  provided  for  by  a  legislative  enact- 
ment; and  that  his  restraint  by  reason  of  the  judgment 
was  illegal  and  in  violation  of  his  rights.  The  habeas 
corpus  writ  was  granted,  and  in  answer  Hood  returned 
that  he  held  Von  Glahn  by  virtue  of  the  sentence  men- 
tioned above,  and  that  his  detention  was  legal  and  the 
recorder's  court  had  jurisdiction  to  try  the  offence ;  and 
that  petitioner's  remedy,  if  he  had  any,  was  by  certiorari 
and  not  by  habeas  corpus.  The  judge  declined  to  dis- 
miss the  petition  on  the  ground  that  the  remedy  was  by 
certiorari  and  not  by  habeas  corpus,  and  held  that  the  re- 
corder's court  had  no  jurisdiction  to  try  defendant,  as 
the  offence  of  which  he  was  convicted  was  provided  for 
by  State  law,  that  he  could  only  be  tried  in  the  State 
courts,  and  that  his  conviction  was  therefore  illegal  and 
his  restraint  without  authority  of  law;  and  ordered 
his  discharge  from  further  custody.  To  this  decision 
Hood  excepted. 
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John  S.  Davidson,    Wm.  T.  Davidson,  and  brief  of 
Samuel  B.  Adams,  for  plaintift"  in  error. 
Brief  of  F.  Q.  duBiqnon,  contra. 

Simmons,  Justice. 

In  1857  the  legislature  passed  an  act  which  pt*ovided 
as  follows :  "Said  City  Council  of  Augusta  are  hereby 
further  empowered  to  pass  all  ordinances  in  delation  to 
keeping  open  tippling-houses  on  the  Sabbath  day  in 
said  city,  and  in  relation  to  lewd-houses,  or  houses  of 
ill  fame,  for  the  purpose  of  suppressing  them  in  said 
city,"  etc.  Acts  1857,  p.  166.  At  that  time  there  wad 
in  existence  a  general  penal  statute  operative  through- 
out the  State,  making  it  a  misdemeanor  to  keep  open  a 
tippling-house  on  the  Sabbath  day.  Cobb's  Dig.  815, 
§221 ;  Code,  §4535.  Under  an  ordinance  of  the  city  of 
Augusta,  which  is  set  out  in  the  reporter's  statement, 
the  defendant  in  error  was  tried  and  found  guilty  by  the 
recorder's  court  upon  the  charge  of  "  keeping  open  his 
bar  on  Sunday,  July  19,  1891."  The  judgment  dis- 
charging the  defendant  on  habeas  corpus  involves  the 
validity  of  the  ordinance  and  the  lofeal  statute  above  re- 
ferred to.  The  question  to  be  determined  is,  whether 
the  legislature  had  power  to  authorize  the  ordinance. 
Could  the  legislature  authorize  a  municipal  corporation 
to  punish,  as  an  offence  against  the  municipality,  an  act 
punishable  under  a  general  law  as  an  offence  against  the 
State  ?  There  is  no  decision  of  this  court  in  which  the 
question  has  been  directly  adjudicated.  Elsewhere  it 
has  frequently  arisen,  and  has  almost  as  frequently  been 
decided  in  the  affirmative.  The  following. are  cases  in 
which  the  power  is  recognized  or  upheld: 

Mayor  v.  Rouse,  8  Ala.  515 ;  Mayor  v.  Allaire,  14 
Ala.  400 ;  Town  of  VanBuren  v.  Wells,  53  Ark.  368 ; 
Hughes  V.  People,  8  Col.  536  ;  Wragg  v.  Penn  Town- 
ship, 94  ni.  11 ;  Bobbins  v.  People,  95  111.  175 ;  Haw- 
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kins  V.  People,  106  111.  629,  687 ;  Levy  v.  State,  6  Ind. 
281 ;  Ambrose  v.  State,  Id.  351 ;  Williams  v.  Warsaw, 
60  Ind.  457  ;  Town  of  Bloomfield  v.  Trimble,  54  Iowa, 
399;  Rice  y.  State,  3  Kan.  135;  March  t?.  Commonwealth, 
12  B.  Mon.  26 ;  Kemper  v.  Commonwealth,  85  Ky.  219; 
Shafer  v.  Mumma,  17  Md.  331 ;  People  v.  Hanrahan,  75 
Mich.  611 ;  People  v.  Detroit,  etc.  Works,  82  Mich.  471; 
State  V.  Ludwig,  21  Minn.  202 ;  State  v.  Lee,  29  Minn. 
445 ;  St.  Louis  v.  Bentz,  11  Mo.  61 ;  City  of  St  Louis  v. 
Cafferata,  24  Mo.  94 ;  State  v.  Cowan,  29  Mo.  330;  State 
V.  Thornton,  37  Mo.  360;  Ex  parte  Kiburg,  10  Mo.  App. 
442  ;  City  of  Brown ville  v.  Cook,  4  Neb.  101;  Howe  v. 
Treasurer  of  Plainfield,  37  N.  J.  Law,  145 ;  Wood  v. 
City,  14  Barb.  428,  429 ;  City  of  Brooklyn  v.  Toynbee, 
31  Barb.  282 ;  Polinsky  v.  People,  11  Hun,  390 ;  73 
N.  Y.  65 ;  State  v.  Sly,  4  Oreg.  277 ;  State  v.  Bergman, 
6  Oreg.  341 ;  Wong  v.  City  of  Astoria,  13  Oreg.  538 ; 
State  V.  Williams,  11  S.  C.  288 ;  Greenwood  v.  State,  6 
Baxt.  (Tenn.)  567 ;  State  ex  rel,  Karr  v.  Taxing  Dist., 
16  Lea  (Tenn.),  240 ;  Hamilton  v.  State,  3  Tex.  App. 
643;  Ex  parte  Douglass,  1  Utah,  108. 

Except  some  early  cases  which  have  been  overruled 
so  far  a«  they  involve  this  question  (Slaughter  v.  People, 
2  Doug.  (Mich.)  334 ;  City  of  Madison  v.  Hatcher,  8 
Blackf.  (Ind.)  344 ;  Bogart  v.  Albany,  1  Ind.  38,  and 
Schroeder  v.  City  Council,  3  Brev.  (S.  C.)  533),  we  have 
found  but  one  instance  in  which  the  power  was  denied 
{In  re  Sic,  73  Cal.  142),  and  there  no  adjudication  on 
this  point  was  necessary.  Neither  in  that  case  nor  in 
others  holding  generally  that  the  city  could  not  punish 
for  acts  penal  under  general  laws,  does  it  appear  that 
the  legislature  had  attempted  any  express  grant  of  the 
power.  The  question  for  decision  was  as  to  the  validity 
of  ordinances  which  it  seems  were  without  express  leg- 
islative sanction.  There  is  of  course  a  wide  distinction 
between  cases  where  there  is  a  clear  and  well  defined 
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grant  of  authority  as  to  a  specified  subject,  and  those  in 
which  it  is  sought  to  infer  authority  from  the  "general 
welfare  clause"  usual  in  municipal  charters.  Of  the 
latter  class  were  Town  of  Washington  v.  Hammond,  76 
N.  C.  83,  State]  v.  Langston,  88  N.  C.  692,  and  State  v. 
Keith,  94  N.  C.  933.  That  these  cases  are  not  to  be 
construed  as  denying  to  the  legislature  power  to  author- 
ize such  ordinances,  see  State  v.  Brittain,  89  N.  C.  574, 
where  Merrimon,  J.,  in  delivering  the  opinion  of  the 
court,  says :  "It  may  be  that  the  legislature  has  power 
to  authorize  a  town  to  make  an  offence  against  the  State 
a  separate  offence  against  the  town ;  but  this  could  be 
done  only  by  an  express  grant  of  authority."  In  City 
of  New  Orleans  v.  Miller,  7  La.  Ann.  651,  which  is 
sometimes  cited  on  this  subject,  it  does  not  appear  that 
any  authority  was  granted  as  to  the  act  in  question ; 
and  in  a  recent  case  in  the  same  State  (State  v.  Labatut, 
39  La.  Ann.  513)  the  legislative  grant  was  sustained. 

The  rule  laid  down  in  Dillon  on  Municipal  Corpora- 
tions (vol.  1,  §368,  4  ed.)  is  as  follows :  "Where  the  act 
is,  in  its  nature,  one  which  constitutes  two  offences,  one 
against  the  State  and  one  against  the  municipal  govern- 
ment, the  latter  may  be  constitutionally  authorized  to 
punish  it,  though  it  be^lso  an  offence  under  the  State 
law ;  but  the  legislative  intention  that  this  may  be  done 
ought  to  be  manifest  and  unmistakable,  or  the  power  in 
the  corporation  should  be  held  not  to  exist."  This  we 
regard  as  a  correct  statement  of  the  law.  In  the  Geor- 
gia cases  cited  as  opposed  to  this  power,  it  will  be  found 
that  the  ordinances  held  invalid  were  not  shown  to  have 
been  authorized  by  any  express  legislative  grant. 
MdyoTy  etc.  of  Savannah  v.  Hussey,  21  Ga.  80 ;  Jenkins 
V.  Mayor,  etc.  of  ThomasviUe,  35  Qa.  147 ;  Vason  v.  City 
of  Augusta,  38  Ga.  542 ;  Reich  v.  iState,  53  Ga.  73 ; 
Rothschild  V.  City  of  Darien,  69  Ga.  503.  In  the  first  of 
these  ca«es  (Mayor  v.  Hussey)  it  was  held  by  a  majority  of 
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the  court,  BENNma,  J.,  dissenting,  that  a  general  power 
to  pass  such  ordinances  "as  shall  appear  to  them  requi- 
site for  the  security,  welfare  and  convenience  of  the 
city,  and  for  preserving  health,  peace  and  good  govern- 
ment within  the  same,*'  did  not  authorize  the  municipal 
authorities  to  legislate  as  to  an  offence  covered  by  the 
State  laws.  Not  only  was  there  an  absence  of  express 
authority  from  the  legislature  as  to  the  offence  in  ques- 
tion, but  the  prohibited  act — ^harboring  articled  seamen 
— was  not  regarded  as  in  its  nature  an  offence  against 
the  city.  So  far  from  denying  the  power  of  the  legis- 
ture  to  authorize  an  additional  punishment  where  the 
act  is  of  that  nature,  Lumpkin,  J.,  in  delivering  the 
opinion  of  the  court,  says  :  "I  might  go  further  and 
concede  that  where  the  State  law  defines  an  offence  gen- 
erally, and  prescribes  a  punishment,  without  reference 
to  the  place  where  it  is  committed,  in  town  or  country, 
and  the  act  when  committed  in  the  streets-  and  public 
places  of  the  city  would  be  attended  with  circumstances 
of  aggravation,  such  as  an  affray  for  instance,  the  cor- 
porate authorities,  with  a  view  to  suppress  this  special 
mischief  might  probably  provide  against  it  by  ordi- 
nance ;  because  that  ingredient  or  concomitant  of  the 
crime  might  not  be  supposed  to  be  included  in  the  State 
law."  Bbnning,  J.,  in  the  same  case,  says:  "I  forbear 
to  go  into  the  question  whether  the  legislature  had  not 
the  potaer  to  authorize  the  mayor  and  aldermen  to  make 
such  an  ordinance  as  the  one  in  question,  because  I  do 
not  know  that  either  of  the  other  members  of  the  court 
denies  to  the  legislature  the  power.  I  assume  that  the 
legislature  had  the  power." 

In  the  remaining  cases  the  question  of  legislative 
power  is  not  discussed  or  passed  upon.  They  decide 
merely  as  to  the  power  of  the  city,  and  of  course  only 
as  to  its  power  under  the  facts  in  those  cases,  and  are 
not  to  be  construed  as  deciding  that  in  no  case  can  a 
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city  exercise  or  the  legislature  vest  it  with  the  power  in 
question.  In  Jenkins  v.  Mayor,  supra^  the  holding  is, 
that  "city  authorities,  under  the  usual  grant  of  power  con- 
tained in  their  charters,  cannot  by  ordinance  declare  those 
acts  offences  against  the  city,  which  by  the  general  law 
are  defined  and  made  punishable  as  offences  against 
the  State."  There  was  no  provision  in  the  charter  as 
to  the  offence  in  that  case, — selling  spirituous  liquors  to 
free  persons  of  color.  In  Va^on  v.  City  of  Augusta, 
supra,  the  only  authority  claimed  for  the  ordinance  was 
a  general  welfare  clause.  In  Reich  v.  State,  supra, 
it  appears  that  the  power  to  punish  for  keeping  open 
doors  on  Sunday  was  claimed  under  a  grant  of  authority 
to  punish  for  selling  without  license.  In  Rothschild  v. 
City  of  Darien,  supra,  no  express  authority  was  shown. 
The  arguments  which  oppose  this  power  are  grounded 
mainly  upon  the  constitutional  inhibition  against  a 
second  punishment  for  the  same  offence.  It  is  con- 
tended that  both  State  and  city  cannot  punish  for  the 
same  act;  and  that  if  this  be  conceded,  but  it  should 
nevertheless  be  held  that  either  may  punish  if  the  other 
has  not  already  done  so,  the  result  would  be  a  conflict 
of  special  with  general  laws  ;  for  in  all  cases  where  the 
city  had  enforced  the  punishment,  the  general  law  would 
in  effect  be  repealed  by  the  by-law.  The  reply  is,  that 
punishment  for  the  same  act  is  not  necessarily  punish- 
ment for  the  same  offence ;  but  that  when  committed  in 
a  city,  and  when  of  that  class  of  acts  which  tend  to  dis- 
turb the  local  health,  peace  and  good  order,  and  which 
therefore  fall  properly  within  the  scope  of  municipal 
jurisdiction,  an  act  punishable  by  the  general  law  may, 
because  of  its  more  serious  consequences  in  a  city  than 
elsewhere,  constitute  an  additional  offence  punishable 
by  a  municipal  by-law  and  as  an  offence  against  the  city. 
In  such  cases  the  violation  of  the  ordinance  neither  in- 
cludes nor  is  included  in  the  offence  against  the  State. 
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This  distinction  seems  to  us  altogether  just  and  reason- 
able. The  foundation  of  all  municipal  power  is  the 
special  needs  of  populous  and  compact  communities — ^the 
need  of  distinct  governmental  and  police  regulations,  and 
of  powers  for  the  enforcement  of  public  order  in  addition 
to  those  exerciied  by  the  State ;  and  just  as  those  special 
needs  may  authorize  the  punishment  of  acts  which  may 
be  harmless  elsewhere  in  the  State,  and  which  are  not 
visited  with  punishment  by  the  State,  so  also  an  act 
already  punishable  by  the  general  law  may,  by  reason  of 
its  greater  harm  in  the  city  and  the  consequent  need  of 
mor^  summary  and  rigorous  measures  of  repression  there 
than  elsewhere,  warrant  a  punishment  by  the  city  au- 
thorities in  addition  to  that  imposed  by  the  general  law. 
The  State  law  is  framed  to  meet  general  conditions, 
the  municipal  ordinance  to  meet  special  conditions  ex- 
isting in  the  particular  community.  In  the  enactment 
of  penal  legislation,  the  act  is  considered  in  connection 
with  its  effects,  and  to  these  the  punishment  is  adapted. 
The  difference  between  the  effects  usual  in  a  city  and 
those  usual  generally  throughout  the  field  of  operation 
of  the  statute,  is  deemed  a  sufficient  basis  for  further 
legislation,  and  the  imposition  of  a  further  penalty, 
adapted  to  those  effects  in  the  particular  locality.  It  has 
been  well  said :  "  The  act  is  single,  its  effect  double ;  and 
for  each  effect  there  may  properly,  and  without  working 
injustice  to  the  rights  of  the  offender,  be  a  separate  rem- 
edy or  penalty.  The  offence  is  per  se  contrary  to  the  good 
order  of  the  State,  and  therefore  a  certain  punishment 
is  prescribed  for  it  wherever  committed ;  but  the  offence, 
if  committed  within  the  limits  of  a  populous  town  or  city, 
may  work  much  greater  injury  to  the  local  peace  and 
good  order,  and  it  is  proper  that  the  town  or  city  should 
have  its  remedy  and  a  separate  right  to  punish  for  the 
special  and  additional  wrong  done  to  it.  .  .  In  this 
sense  then  it  may  be  truly  said  that  the  same  act  may 
be  a  wrong  to  the  public  at  large  and   an  additional 
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wrong  to  the  community  where  committed.  It  would 
be  an  offence  against  the  dignity  of  the  State  and  also 
an  offence  against  the  good  order  of  the  municipality." 
Horr  and  Bemis  on  Municipal  Police  Ordinances,  §89. 

Whether  these  features  of  aggravation  exist  to  an  ex- 
tent which  would  authorize  the  grant  of  power  to  impose 
an  additional  punishnient,  is  for  the  legislature  to  deter- 
mine. That  the  city  cannot  assume  the  power  this 
court,  as  we  have  seen,  has  repeatedly  decided.  When 
the  legislature  by  a  general  law  has  provided  a  penalty 
for  the  act,  it  is  to  be  supposed,  in  the  absence  of  any 
expression  to  the  contrary,  that  this  penalty  is  meant  to 
cover  all  features  of  aggravation  which  may  attend  the 
act,  and  is  adequate  for  its  purpose,  in  cities  as  well  as 
elsewhere ;  and  it  would  be  unreasonable  to  hold  that 
every  incorporated  town  could  asaume  the  need  within 
its  limits  of  an  additional  punishment,  and  at  its  own 
discretion  make  provision  therefor.  Corporate  powers 
are  to  be  construed  strictly,  and  unless  plainly  conferred 
should  be  held  not  to  exist.  On  the  other  hand,  legis- 
lative acts,  unless  clearly  repugnant  to  the  constitution, 
are  to  be  upheld ;  and  where,  as  in  this  case,  it  is  mani- 
festly the  purpose  of  the  legislature  to  give  the  city 
power,  not  over  the  State  offence,  but  merely  over  "that 
ingredient  or  concomitant,"  to  use  the  language  of 
Lumpkin,  J.,  in  Mayor  v.  Hussey^  supra,  which  "might 
not  be  supposed  to  be  included  in  the  State  law,"  there 
is  no  conclusive  reason  for  holding  that  there  is  a  viola- 
tion of  either  the  letter  or  the  spirit  of  the  constitution. 
See  also,  on  this  subject,  Cooley  on  Constitutional  Lim- 
itations, p.  *199,  6  ed.  p.  239,  where  it  is  said:  **The  same 
act  may  constitute  an  offence  both  against  the  State 
and  the  municipal  corporation,  and  both  may  punish  it 
without  violation  of  any  constitutional  principle."  See 
also  Bishop,  Stat.  Crim.  §24 ;  Wharton,  Crim.  PI.  &  Pr. 
§440. 

What  has  been  said  on  this  topic  will  apply  also  to 


Digitized  by  VjOOQIC 


414  Hood  v.  Von  Glahn.  [88  Ga. 

another  objection,  viz.  that  the  power  of  summary  pun- 
ishment by  the  corporation  in  such  cases  is  in  conflict 
with  the  constitutional  requirement  as  to  trial  by  jury 
in  criminal  cases.  If,  as  we  have  shown,  the  breach  of 
the  municipal  by-law  is  not  an  oftence  against  the  crim- 
inal law  of  the  State,  and  neither  includes  nor  is  in- 
cluded in  the  latter,  this  provision  of  the  constitution 
has  no  application  to  the  case.  In  Hill  v.  Mayor^  etc,  of 
DaltoUy  72  Ga.  319,  it  is  said  by  Jackson,  C.  J.,  that 
"such  or  equivalent  provisions  in  the  constitution  of  the 
United  States  and  all  the  constitutions  of  this  State, 
have  never  been  held  to  apply  to  police  of  cities  and 
towns  and  arrests  and  trial,  with  fine  and  imprisonment 
therein,  under  ordinances  thereof."  See  Williams  v. 
City  of  Augusta,  4  Ga.  509  ;  Floyd  v.  Eatontoiiy  14  Ga. 
354  ;  P^due  v.  Ellis,  18  Ga.  586. 

In  the  present  case  it  cannot  be  doubted  that  the  act 
in  question — the  keeping  open  of  a  tippling-house  on 
Sunday — is  in  its  nature  an  offence  against  the  city  as 
well  as  against  the  State,  and  is  calculated  to  work  far 
greater  harm  in  a  city  than  in  less  populous  localities. 
There  is  perhaps  no  act  which  more  clearly  warrants 
the  grant  of  those  additional  and  summary  powers  of 
punishment  which  are  deemed  appropriate  to  the  police 
jurisdiction  of  municipal  corporations.  We  hold,  there- 
fore, that  notwithstanding  the  existence  of  the  general 
penal  statute  by  which  the  act  in  question  was  made  a 
misdemeanor  against  the  State,  there  was  nothing  in 
any  of  the  constitutional  provisions  referred  to  which 
would  inhibit  the  General  Assembly  from  passing  this 
local  statute  as  to  the  city  of  Augusta.  The  grant  of 
power  being  valid,  the  ordinance,  which  is  in  pursuance 
thereof,  is  also  valid,  and  the  recorder's  court  had  juris- 
diction of  this  case.  The  defendant  in  error,  therefore, 
had  no  right  to  be  discharged  on  habeas  corpus  based  on 
the  alleged  want  of  such  jurisdiction. 

Judgment  reversed. 
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Camp  v.  Phillips. 

A  case  not  answered  to  at  tlie  first  term  is  in  default,  and  the  default 
is  not  opened  by  filing  a  plea  at  the  trial  term  and  entering  the 
name  of  counsel  on  the  docket.  Where  judgment  in  a  suit  on  an 
unconditional  contract  in  writing  has  been  rendered  at  the  trial 
term,  it  is  not  sound  practice  to  open  the  default  at  the  next  term 
and  set  the  judgment  aside,  where  no  cause  whatever  is  shown 
for  not  moving  at  the  trial  term  to  open  the  default. 
February  1»  1882. 

Practice.  Judgment.  Before  Judge  Janes.  Polk 
superior  court.     February  adjourned  term,  1891. 

Reported  in  the  decision. 

Turner  &  Gross,  for  plaintiff  in  error. 
Blancb  &  Notes,  contra. 

Simmons,  Justice. 

Camp,  the  plaintiff  in  error,  was  sued  by  Mrs.  Phil- 
lips at  the  February  term,  1890,  of  Polk  superior  court, 
upon  an  unconditional  contract  in  writing.  He  did  not 
answer  the  case  at  the  return  term,  nor  tile  any  plea 
thereto,  nor  was  there  any  additional  time  given  him  by 
the  court  in  which  to  file  his  plea.  It  was  his  duty 
under  the  law  to  file  it  at  the  first  term ;  and  not  hav- 
ing done  this,  nor  answered,  he  was  in  default,  and  had 
no  right  at  the  next  or  trial  term  to  file  any  plea  with- 
out first  moving  the  court  to  open  the  default.  The 
plea  he  filed  at  the  trial  term  and  the  entry  of  his  coun- 
sel's names  on  the  docket  on  the  first  day  of  that  term, 
not  having  opened  the  default,  amounted  to  nothing  in 
the  way  of  a  defence.  The  only  way  in  which  he  could 
legally  have  filed  his  plea  at  that  term  was  to  have  first 
moved  the  court  to  open  the  default  and  obtained  a 
judgment  allowing  it  opened.  Having  failed  to  do  this, 
he  had  no  right  to  file  a  plea  at  that  term,  and  the  court 
did  right  in  entering  judgment  against  him.  If  he  had 
applied  to  the  court  at  that  term  to  open  the  default,  the 
court  doubtless  would  have  granted  his  application.    In- 
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Btead,  however,  of  applying  at  that  term,  he  waited  until 
the  third  term,  and  then  moved  the  court  to  set  aside 
the  judgment  entered  against  him  at  the  preceding  term, 
and  allow  him  to  plead  to  the  merits  of  the  case.  The 
court  seems  to  have  granted  this  application  without 
aiiy  notice  to  the  opposite  party  and  without  any  cause 
being  shown  which  would  authorize  him  to  do  so.  This, 
in  our  opinion,  was  very  unsound  practice,  and  if  it 
should  prevail  in  the  courts  generally,  would  work  a 
great  deal  of  hardship  upon  plaintiflfe.  Under  the  le- 
gitimate practice  in  the  courts  they  are  already  at  great 
disadvantage.  When  a  plaintiff'  brings  his  suit  he  is  re- 
quired to  set  out  his  cause  o^  action  plainly,  fully  and 
distinctly,  so  as  to  put  the  defendant  upon  full  notice  of 
the  complaint  against  him ;  and  all  the  defendant  has 
to  do  at  the  first  term  of  the  court  is  to  file  a  general 
denial  of  the  plaintift^'s  cause  of  action.  At  the  trial 
term  he  is  allowed  to  amend  this  general  plea,  and  may 
set  up  entirely  new  and  distinct  defences  of  which  the 
plaintiff'  has  had  no  notice  and  which  he  is  unprepared  to 
meet,  and  which  may  necessitate  his  continuing  the  case 
in  order  to  obtain  testimony  to  meet  them.  It  would 
amount  to  a  travesty  of  justice  if,  in  addition  to  this,  a 
defendant  who  had  omitted  to  file  any  plea  at  the  first 
or  the  second  term,  and  had  suffered  judgment  to  be 
rendered  against  him  by  default,  should  be  allowed  to 
wait  until  a  succeeding  term  and  then  obtain  an  order 
setting  aside  the  judgment,  opening  up  his  default  and 
permitting  him  to  file  his  pleas,  with  the  result  perhaps 
of  forcing  the  plaintiff  to  continue  to  still  another  term 
on  account  of  some  special  defence. 

The  court  was  right,  therefore,  upon  the  application 
of  the  plaintiff,  in  revoking  its  order  by  which  the  plain- 
tiff's judgment  had  been  set  aside  and  the  default 
opened,  no  cause  whatever  having  been  shown  by  the 
defendant  for  failing  to  move  to  open  the  default  at  the 
trial  term  of  the  case.  Judgment  affirmed. 
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Lamar  et  cd.  v.  Coleman,  Rat  &  Compant.  sslnl 

107  2e»l 

1.  The  official  attestation  of  a  domestic  notary  public  to  the  execa-  lio  ao5| 
tion  of  a  deed  or  mortgage  is  not  required  to  be  under  seal  in  or* 

der  to  prepare  the  instrument  for  going  to  record. 

2.  The  description  in  a  mortgage  of  an  engine  as  "one  horizontal- 
mounted  six-horse  power  Farquhar  engine  "  is  sufficient,  although 
the  engine  be  one  of  five  horse  power,  the  mortgagor  having  at 
the  time  only  the  one  engine. 

3.  Where  a  mortgage  of  personalty  embraces  various  items  of  prop- 
erty, all  of  which  are  levied  upon  under  the  mortgage  JL/a.^  the 
dismissal  of  the  levy  as  to  some  of  the  property  and  its  restoration 
to  the  mortgagor  by  the  levying  officer  under  instruction  from 
the  plaintiffs  attorney,  will  not  defeat  the  right  of  the  mortgagee 
to  sell  the  residue  of  the  property,  provided  any  sum  would  r^ 
main  due  on  the  mortgage  debt  after  deducting  the  value  of  the 
property  so  released  from  the  levy  and  returned  to  the  mort- 
gagor. 

4.  On  the  trial  of  an  ordinary  claim  case,  the  issue  is  whether  the 
property  is  subject  or  not  subject,  and  no  finding  by  the  jury  as 
to  the  amount  due  on  the^.  /a.  is  requisite  to  a  determination  of 
the  issue.    There  was  no  error  in  refusing  a  new  trial. 
February  is»  1889.  Judgment  affirmed. 

Mortgage.  Attestation.  Levy.  Olaim.  Evidenoe. 
Before  Judge  Jenkins.  Jones  superior  court.  October 
adjourned  term,  1889. 

On  February  13,  1888,  H.  J.  Marshall  made  to  Cole- 
man,  Ray  &  Co.  a  mortgage  on  three  mules,  and  "  one 
horizontal  mounted  six-horse  power  Farquhar  engine/* 
and  "  one  two-horse  "Webster  wagon,"  to  secure  his  two 
obligations  of  the  same  date  and  due  on  October  15  and 
November  1,  1888,  amounting  to  $498.26.  This  mort- 
gage was  "  signed,  sealed  and  delivered  in  the  presence 
of  J.  H.  Ray;  J.  J.  Flanders,  K  P.,  Bibb  Co.,  Ga."  It 
was  recorded  ten  days  after  its  date  in  Jones  county,  the 
county  of  Marshall's  residence.  On  December  17, 1888, 
the  deputy-sherift'  of  that  county  levied  an  execution 
issued  from  a  judgment  of  April  18,  1888,  in  favor  of 
Stewart  et  al.  against  H.  J.  Marshall  et  al.y  on  "  one  5 J 

T88-27 


Digitized  by 


Google 


4i8  Lamar  v.  Coleman.  [88  Ga. 

horse  engine  manufg.  by  A.  B.  Parquhar  &  Co.,  also  one 
rubber  belt  and  fixtures  with  said  engine,"  as  the  prop- 
erty of  H.  J.  Marshall.  On  February  5, 1889,  the  sheriff 
of  Jones  county  sold  the  engine  levied  on,  at  public  out- 
cry, and  it  was  bid  off  by  the  attorney  for  Lamar 
et  al.  On  February  5,  1889,  Coleman,  Ray  &  Co. 
foreclosed  their  mortgage,  and  execution  issued.  On 
the  next  day  the  same  was  credited  by  $225  proceeds  of 
sale  of  two  mules.  On  March  15,  it  was  levied  by  the 
sheriff  on  "  one  6  horse  power  horizontal  mounted  en- 
gine and  one  2  horse  Webster  wagon,"  as  the  property 
of  H.  J.  Marshall ;  and  Lamar  et  cU.  interposed  their 
claim.     On  the  trial  the  following  testimony  was  heard : 

H.  J.  Marshall,  for  plaintiffs :  There  are  Farquhar  en- 
gines, and  A.  B.  Farquhar  &  Co.  engines.  This  engine 
is  in  one  sense  a  5  horse  power,  and  it  is  also  a  6  horse 
power.  Power  depends  upon  3  things :  number  of  revo- 
lutions, length  of  the  stroke,  and  diameter  of  the  cylin- 
der. The  mare  and  mule  were  sold  by  me  for  $225 ; 
that  was  a  fair  price  for  them  ;  and  the  money  was  cred- 
ited on  the  Ji.  fa.y  and  levy  as  to  them  stricken.  The 
other  mare  in  my  possession  now ;  she  is  worth  $150.  I 
may  have  said  I  would  not  take  $250  for  her,  but  was 
only  talking.  The  wagon  was  worth  at  time  of  levy 
$10.  I  have  had  some  repairs  on  it,  and  it  is  worth  $25. 
I  paid  $50  on  this  debt  in  a  bale  of  cotton.  It  sold  for 
about  $50  ;  perhaps  $48  is  the  correct  sum.  The  mare 
and  mule  were  levied  on.  This  is  an  A.  B.  Farquhar  & 
Co.  engine,  made  at  York,  Penn.  Has  "  agricultural 
works  "  on  it.  I  owned  no  other  engine  at  time  I  mort- 
gaged it  to  plaintiffs,  and  I  bought  it  from  A.  B. 
Farquhar  &  Co.,  agents  in  Macon,  as  a  six-horse  power 
Farquhar  engine.  Engines  made  by  this  firm  are  called 
Farquhar  engine ;  the  engine  levied  on  was  the  only  one 
I  owned  at  the  time. 

S.  B.  Glawson,  for  claimants:  Have  an  experience  of  7 
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or  8  years  with  engines.  Have  engine  in  controversy  in 
my  possession;  bought  conditionally  for  $200.  It  is  a  5 
horse  power ;  am  sure  of  it.  Didn't  know  for  certain  at 
last  trial  what  power  it  was,  but  since  then  have  exam- 
ined it  carefully,  and  am  satisfied  it  is  only  a  5  horse 
power ;  was  present  and  measured  it  with  Barron ;  did 
so  correctly  by  the  rules  in  Farquhar's  pamphlet ;  it 
proved  to  be  a  5  horse  power  only.  Made  an  arrange- 
ment with  Mr.  Hardeman  to  pay  him  $250  for  it,  and 
he  said  he  would  bid  it  oft.  Saw  Judge  Johnson  before 
the  sale  under  the  Stewart  fi.  fa.y  and  asked  him  if  there 
was  any  other  claim  on  it;  replied  he  heard  there  was, 
and  for  me  to  go  to  the  court-house  and  examine;  told  him 
I  would  give  him  200  for  it,  if  he  would  buy  it  and  guar- 
antee good  titles.  Hardeman  arranged  to  buy  it  in  and 
sell  it  to  me  for  $250,  but  this  included  engine  and  other 
fixtures.  Knew  of  Marshall  having  2  or  3  engines,  but 
knew  of  no  other  at  that  time.  It  was  in  my  possession 
on  lower  Brooks  place  at  the  time  the  mortgage  execu- 
tion was  levied — of  execution  of  mortgage.  I  am  inter- 
ested in  the  result  of  this  case,  as  I  paid  my  money  out 
for  it ;  though  I  consider  myself  safe  and  will  not  lose 
anything,  as  my  money  is  to  be  paid  back  to  me  if  I  do 
not  get  the  en^ne. 

W.  W.  Barron,  for  claimants :  Made  the  levy  on 
mortgage  ji,  fa.^  and  entered  it  as  a  6  horse  because  in 
mortgage  so  stated.  Measured  engine  at  request  of 
Judge  Johnson,  and  by  the  rules  in  Farquhar's  pam- 
phlet which  I  had  at  time ;  it  was  between  a  5  and  6 
horse  power.  I  do  not  know  of  my  own  knowledge 
what  pow€ir  it  in;  measured  it  correctly  by  the  book,  and 
had  a  2  foot  rule  with  me ;  did  not  say  on  a  former  trial 
it  was  a  6  horse  power  engine ;  said  I  levied  on  it  as 
such.  I  had  the  deputy-sheriff  to  make  levy  on  Stewart 
a.  fa. ;  wrote  the  levy  for  him,  and  put  it  a  5 J  horse 
power  because  he  said  Marshall  told  him  'twas  a   5^ 
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horse  power.  Don't  know  that  he  was  sworn;  swore 
him  several  times  during  that  fall ;  he  had  given  no  bond 
as  deputy-sheriff.  Dismissed  or  struck  levy  on  stock  at 
direction  of  plaintiffs'  attorney  in  mortgage  fi.  fa.  Mar- 
shall took  the  other  mare  and  wagon  at  direction  of 
plaintiffs'  attorney.  Never  sold  anything  but  engine. 
Sold  it  as  a  5  J  horse  power  under  the  common  law /./a. 

Marshall  testified  that  the  engine  described  in  the 
mortgage  was  in  his  possession  at  the  time  of  execution 
of  the  mortgage,  and  was  on  the  Brooks  place  at  time 
of  the  levy;  and  that  he  and  Glawson  ginned  cotton  in 
the  fall  of  1888,  witness  getting  part  of  the  profits,  and 
Glawson  may  have  considered  it  in  his  possession,  for 
that  reason,  when  the  mortgage^,  fa.  was  levied. 

The  jury  found  the  property  subject.  The  claimants 
moved  for  a  new  trial  on  the  following  besides  the  gen- 
eral grounds : 

1.  Error  in  admitting  the  mortgage  over  objection 
that  it  was  attested  by  an  officer  not  having  a  seal, 
Flanders  being  only  a  commercial  notary  public,  and 
not  witnessing  it  with  his  seal  of  office. 

2.  Description  of  the  mortgaged  property  insufficient, 
and  claimant  not  put  on  notice  by  the  record. 

3.  Refusal  to  charge  that  "  the  mortgage  cannot  be 
enforced  for  any  more  than  is  justly  due  upon  it." 
Claimants  contend  that  the  mortgage  execution  should 
have  been  credited  by  the  amount  paid  by  Marshall  in 
the  bale  *of  cotton,  and  by  the  mare  he  testified  to  be 
worth  $160,  and  by  the  wagon  he  testified  to  be  worth 
$25,  the  mare  and  wagon  being  still  in  his  possession. 

The  motion  was  overruled,  and  claimants  excepted. 

Richard  Johnson  and  R.  L.  Berner,  by  Harrison  & 
Pebplbs,  for  plaintiffs  in  error,  cited  58  Ga.  383  55  Ga. 
208 ;  54  Ga.  237,  462 ;  71  Ga.  497  ;  45  Ga.  213  ;  44  Ga. 
656;  19    Ga.   537;   3   Ga.   460;   77    Ga.   365;   Code, 
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§§1503,  1959, 1947, 1949,  3657 ;  81  Am.  Dec.  510  ;  7  So. 
Rep.  324. 

Hardeman  Davis  &  Turner  and  R.  V.  Hardeman, 
contra,  cited  75  Ga.  6Q2;  58  Ga.  388;  Code,  §§1503, 
1967,  3829. 


Freeman  v.  Coleman,  Ra^  &  Compaht. 

1.  There  being  evidence  tending  to  show  that  the  claimant  was 
present  when  a  prior  mortgage  was  executed  on  the  same  property, 
and  that  she  then  recognized  the  property  aa  belonging  to  the 
mortgagor,  it  was  not  error  to  admit  that  mortgage  in  evidence 
for  the  purpose  of  showing  that  it  covered  the  property  now  in 
controversy. 

2.  The  only  evidence  of  consent  by  a  married  woman  to  the  mort- 
gaging of  the  property  in  order  to  secure  the  debt  in  question, 
being  that  she  consented  to  a  mortgage  dated  the  2l8t  of  February, 
1888,  which  was  executed  prior  to  the  one  now  sought  to  be  en- 
forced, a  request  to  charge  the  jury  that  a  married  woman  cannot 
consent  to  mortgage  her  property  to  secure  the  debt  of  another 
person,  was  complied  with  by  charging  that  if  she  consented  to 
the  execution  of  the  mortgage  of  the  21st  of  February,  1888,  that 
cannot  be  held  to  bind  her  as  to  the  second  mortgage ;  and  there 
being  no  evidence  that  she  consented  to  the  second  mortgage,  a 
charge  on  that  subject  would  be  inapplicable  to  the  facts. 

3.  There  being  no  request  to  instruct  the  jury  as  to  the  rules  by 
which  to  test  the  credibility  of  witnesses,  the  omission  of  such  in- 
struction is  not  cause  for  a  new  trial. 

4.  Where  during  the  pendency  of  a  claim  case  an  office  paper  con- 
nected with  the  case,  such  as  the  mortgage  JL  fa,,  has  been  lost, 
and  the  loss  is  discovered  whilst  the  trial  is  in  progress,  the  court 
may  suspend  the  trial  and  allow  a  copy  to  be  established  instarUer. 
That  the  copy  was  called  an  alias  makes  no  difference. 

5.  On  discovery  of  the  original  fi.  fa.  after  the  trial  had  terminated, 
it  is  no  cause  for  a  new  trial  that  the  copy  established  was  not 
in  all  respects  an  accurate  copy  of  the  original. 

6.  The  evidence  warranted  the  verdict.  Judgment  affirmed, 
February  15, 1892. 

Claim.  Mortgage.  Evidence.  Married  women. 
Charge  of  court.  Practice.  Verdict.  Before  Judge 
Jenkins.  Jones  superior  court.  October  adjourned 
term,  1889. 
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A  mortgage  Ji.  fa.  in  favor  of  Coleman,  Ray  &  Com- 
pany against  A.  H.  Wyche  was  levied  upon  "  one  black 
mare-mule  six  years  old  named  Pigeon,"  and  "one  black 
mare-mule  seven  years  old  named  Pet,"  which  were 
claimed  by  Mrs.  Freeman.  Upon  the  trial  the  jury 
found  the  property  subject.  Mrs.  Freeman's  motion  for 
a  new  trial  was  overruled,  and  she  excepted.  In  addi- 
tion to  the  grounds  that  the  verdict  was  contrary  to  law, 
evidence,  etc.,  the  motion  contained  the  following  special 
grounds: 

1.  Error  in  admitting  a  mortgage  dated  February  21, 
1888,  over  the  objection  of  claimant  that  it  was  in  no 
wise  connected  with  the  issue  in  this  case,  and  that  the 
execution  of  it  in  her  presence  and  by  her  consent  did 
not  bind  her  as  to  the  mortgage  sued  on. 

2.  Error  in  refusing  to  charge :  "A  married  woman 
cannot  become  the  security  for  anybody,  and  this  is  true 
whether  she  seek  to  become  the  security  by  signing  her 
name  to  a  note,  or  by  consenting  for  another  person 
to  pledge  or  mortgage  her  property  for  his  benefit.  And 
if  you  should  believe  from  the  evidence  that  Mrs.  Free- 
man is  and  was  a  married  woman  at  the  time  of  the 
execution  of  the  mortgage,  and  that  the  property  mort- 
gaged was  her  property,  and  that  the  debt  was  the  debt 
of  her  brother  and  not  hers,  then  she  could  not  consent 
to  the  mortgage,  and  if  you  so  believe  you  will  find 
for  the  claimant.  A  married  woman  cannot  consent  to 
mortgage  her  property  to  secure  the  [debt]  of  another 
person." 

3.  Error  in  failing  to  give  the  jury  any  rules  by  which 
to  determine  the  credibility  of  the  witnesses,  this  being 
a  case  where  the  same  were  applicable  and  necessary  to 
enable  the  jury  to  find  the  truth. 

4.  Error  in  permitting  the  establishment  of  an  alias 
Ji.  fa.  in  lieu  of  the  original  mortgage^,  fa.  in  this  case, 
under  the  following  circumstances  :  The  case  was  called 
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m  its  order  and  parties  announced  ready.  The  juty  was 
stricken  and  the  case  opened.  Plaintiff  tendered  a  certi- 
fied copy  of  the/,  /a.,  stating  that  the  original  was  lost. 
The  same  was  objected  to,  on  the  ground  that  a/,  /a. 
could  not  be  established  in  that  way,  but  that  an  alias 
must  be  established.  The  objection  was  sustained,  and 
the  court  suspended  the  case  and  allowed  plaintiff  to 
prepare  and  present  pleading  to  establish  an  alias  Ji.  fa. ; 
all  of  which  was  done  over  the  objection  of  claimant, 
who  insisted  that  the  case  should  proceed.  And  it  is 
further  alleged  as  error  that  the  court  admitted  the  Ji.  fa. 
thus  established  over  the  objection  of  claimant  on  the 
ground  that  the  case  (?)  was  or  had  not  been  properly 
established.  The  proceedings  to  establish  the  alias  ji.  fa. 
were  as  follows :  A  petition  of  plaintiflfo  alleging  that 
a  mortgage  ji.  fa.  issued  from  the  superior  court  on  a 
certain  day  and  for  a  certain  sum  against  defendant,  that 
the  original, /./a.  had  been  lost  and  could  not  be  found 
after  diligent  search  therefor,  and  that  the  original /./a. 
was  an  office  paper  and  was  in  the  clerk's  office  at  the 
preceding  term  of  the  court;  wherefore  an  order  was 
prayed,  establishing  a  copy  of  the  mortgage  ji.fa.  with 
the  entries  of  levy,  etc.,  as  appeared  upon  the  original 
fi.fa.^  "and  that  the  attached  copy  is  substantially  a  cor- 
rect copy  of  said  original  mortgage /./a.  with  the  entries 
thereon."  This  petition  was  supported  by  affidavit  of 
Birch  to  the  effect  that  the  facts  set  forth  in  the  petition 
were  true,  and  the  copy  mortgage  ji.  fa.  attached  was  a 
true  copy  of  the  original  ji.  fa.  and  "interest"  (?)  as  ap- 
peared thereon.  Attached  was  what  purported  to  be  a 
copy  of  the  ji.  fa.  and  entries  thereon.  The  judge's 
order  was,  that  upon  hearing  this  petition  and  evidence 
sustaining  the  same,  it  was  ordered  "that  the  within 
mortgage  ji.  fa.*^  be  established  in  lieu  of  the  original 
fi.fa.  so  lost. 
5.  In  an  amendment  to  the  motion  it  was  alleged  that 
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Blnce  the  adjournment  of  the  court  the  original  fi,  fa. 
had  been  found,  and  was  materially  diflferent  from  the 
alius  allowed  by  the  court,  and  movant  offered  this  ma- 
terial difference  as  an  additional  ground  for  setting  aside 
the  verdict,  because  the  recovery  on  the  alias  was  not  a 
recovery  on  the  ji.  fa,  issued  by  the  clerk  on  the  fore- 
closure, and  the  debt  enforced  by  the  finding  is  not  the 
enforcement  of  the  mortgage  debt.  The  differences  al- 
leged were,  that  the  original  fi.  fa.  was  for  $13.86, 
interest  to  January  30,  1889,  when  the  alia^  was  for  that 
amount,  interest  to  February  2,  1889 ;  that  the  original 
was  for  $693.80,  and  the  alias  for  $693  ;  that  the  original 
described  the  growing  crops  as  on  his  lands  in  Jones 
county  where  he  cultivated,  and  the  alia^  describes  crops 
"now  up  and  growing  on  my  [the  mortgagor's]  land  in 
Jones  county,  which  I  am  now  cultivating." 

The  mortgage  foreclosed  was  dated  June  1,  1888,  and 
was  given  by  Wyche  to  Coleman,  Ray  &  Company,  upon 
the  mules  mentioned  above  and  other  property,  to  secure 
an  indebtedness  of  two  notes  and  a  draft  dated  February 
21,  1888,  and  due  respectively  October  1,  October  15, 
and  Ifovember  1,  1888,  for  $96,  $300  and  $244.45,  and  a 
draft  for  $53.25  dated  April  19, 1888,  and  due  September 
25,  1888.  The  mortgage  of  February  21, 1888,  was  by 
Wyche  to  Coleman,  Ray  &  Company,  upon  the  mules 
and  certain  other  property,  to  secure  an  indebtedness  of 
$640.55,  being  apparently  the  same  indebtedness  as  that 
mentioned  in  the  mortgage  of  June  1st,  except  the  draft 
for  $53.25.  In  addition  to  the  mortgages  the  plaintiffs 
in^.  fa.  introduced  the  two  notes  and  draft  first  men- 
tioned, which  were  signed  by  Wyche,  Mrs.  Freeman 
and  Mrs.  Wyche  ;  and  in  connection  introduced  evidence 
that  the  claimant  was  present  when  the  mortgage  of 
February  21,  1888,  was  drawn  and  signed ;  that  one  of 
plaintiffs,  Birch,  had  drawn  a  mortgage  for  claimant  to 
sign,  but  she  objected,  saying  that  Wyche  must  mortgage 
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his  own  property  ;  that  the  advances  were  made  to  the 
claimant,  and  would  not  have  heen  made  to  Wyche  ex- 
cept on  her  signature ;  that  the  supplies  were  shipped 
to  Wyche;  that  when  the  proceeds  of  the  draft  were 
counted  to  Wyche  he  handed  the  money  to  the  claimant 
and  said,  "Here  is  your  money"  ;  that  claimant  first  ap- 
proached this  one  of  plaintifts  to  get  the  loan  and  ad- 
vances, and  he  thought  none  of  the  property  was  hers 
and  that  she  would  make  Wyche  pay  was  why  he  wanted 
her  to  sign  the  notes  ;  that  he  had  heard  that  she  had  a 
husband  about  town,  but  was  under  the  impression  that 
she  was  divorced ;  that  she  did  not  claim  any  of  the 
property  described  in  the  mortgage  of  February  21st, 
but  stated  that "  Boisey"  (presumably  defendant  Wyche) 
had  property  of  his  own,  and  for  plaintiff  to  take  a  mort- 
gage on  it,  and  he  did  so,  destroying  the  one  he  had 
drawn  on  her  property ;  that  Wyche  then,  in  her  pres- 
ence, described  this  as  his  property,  and  the  mortgage 
was  written  ;  and  that  she  did  not  intimate  it  was  her 
property.  The  evidence  for  claimant  upon  this  subject 
was,  that  the  property  in  question  belonged  to  her,  and 
had  been  bought  by  her  in  1886  ;  that  she  was  and  is  .a 
married  woman,  and  plaintiff  knew  this  fact  when  the 
mortgage  and  notes  of  Februaiy  21  were  made;  that 
she  was  security  for  Wyche,  and  informed  Coleman  & 
Ray  that  the  property  mortgaged  was  hers ;  that  she 
asked  Ray  if  she  should  sign  the  mortgage,  and  he  said 
it  was  not  necessary ;  that  the  money  was  handed  to  her, 
but  she  did  not  use  it;  that  it  was  for  Wyche  and  he 
used  it  all;  that  she  was  present  when  the  mortgage  of 
February  21st  was  drawn  and  saw  Wyche  sign  it,  etc. 

Richard  Johnson  and  R.  L.  Berner,  by  Harrison  & 
Peeples,  for  plaintiff  in  error. 

R.  V.  Hardeman  and  Hardeman,  Davis  &  Turner, 
contra. 
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Joseph  v.  The  Georgia  Railroad  and  Banking  Company. 

According  to  Evam  v.  Atlanta  <k  W,  P.  B.  R.  Co.,  56  Oa.  498,  the  judg- 
ment of  nonsuit  was  proper.  Judgment  affirmed, 
February  15, 1882. 

Carriers.  ITonsuit.  Before  Judge  Jenkins.  Bald- 
win superior  court.     July  term,  1891. 

Action  under  code,  §2084,  against  the  Georgia  Rail- 
road Co.  for  the  value  of  shoes  lost  in  shipment.  The 
plaintiff  ordered  the  shoes  from  J.  S.  Emerson,  of  Bos- 
ton, Mass.,  and  by  due  course  of  mail  received  the  bill 
of  lading  introduced  in  evidence,  which  accorded  with 
his  order.  The  shoes  ought  to  have  arrived  by  the  9th 
or  10th  of  September,  at  latest.  Only  one  box  of  them 
arrived,  about  a  month  later,  filled  with  mud,  water  and 
rotten  leather,  and  was  at  once  returned  to  the  defend- 
ant's agent.  Plaintiff  paid  for  the  shoes  the  amount 
flued  for,  and  the  loss  was  total.  The  Georgia  railroad 
is  one  of  the  connecting  lines  of  the  Atlantic  Coast  Line. 
The  bill  of  lading  purports  to  have  been  issued  by  the 
Atlantic  Coast  Line  on  September  1,  1888,  at  Boston, 
Mass,;  it  is  signed  by  "Waldo  A.  Pearce,  who  is  thereon 
advertised  as  agent  of  that  line,  and  it  acknowledges  re- 
cept  "by  Norfolk,  Baltimore  &  Washington  S.  S.  Line 
of  J.  S.  Emerson"  of  three  cases  of  shoes  "in  apparent 
good  order  and  condition,"  consigned  to  the  plaintiff*  at 
Milledgeville,  Ga.,  giving  the  rate  per  hundred  pounds 
to  that  city,  "to  be  transported  by  steamship  .  .  to  the 
port  of  Norfolk,  Va.,  .  .  and  there  delivered  to  connect- 
ing carrier,  and  so  on  by  one  connecting  carrier  to  an- 
other until  they  reach  the  station  or  wharf  nearest  to 
the  ultimate  destination,"  etc. 

Nonsuit  was  granted  on  the  grounds  that  the  ship- 
ment by  steamship  took  the  case  out  of  code,  §2084,  and 
that  no  receipt  by  the  defendant  of  the  goods  in  good 
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order  was  shown.  To  this  ruling  the  plaintiff  excepted. 
Counsel  cited  56  Ga.  498 ;  68  Ga.  360 ;  75  Ga.  609 ; 
76  Ga.  697;  77  Ga.  412;  81  Ga.  522;  16  S.  W.  Rep. 
684. 

C.  P.  Crawford,  by  brief,  for  plaintiff. 
J.  B.  CuMMiNG,  Whitfield  &  Allen  and  Bryan  Gum- 
ming, for  defendant. 


Bass  et  al.  v.  Wolff  &  Hopp  et  al.  ^fj  ^1 

1.  That  a  petition  praying  for  a  receiver  is  not  verified  is  no  cause 
for  dismissing  the  petition  at  the  final  hearing  on  the  merits,  the 
receiver  having  been  previously  appointed  and  no  exception 
taken  to  that  appointment. 

2.  A  court  of  equity  of  the  county  in  which  letters  of  guardianship 
were  granted  has  no  jurisdiction  to  call  the  guardian  to  account 
on  behalf  of  the  ward  if  the  guardian  resides  in  another  county, 
no  substantial  relief  being  prayed  against  any  other  defendant. 
Code,  85169, 5172, 4183.  Whilst  he  may  waive  the  want  of  juris- 
diction over  his  person  so  as  to  bind  himself,  he  can  make  no 
waiver  that  will  aifect  his  creditors.  A  decree  rendered  without 
jurisdiction  save  as  derived  from  his  appearance  and  waiver,  will 
be  treated  as  void,  at  the  instance  of  creditors,  where  it  comes 
in  conflict  with  their  rights.  Beach  v.  AtkvMon^  87  Oa,  288,  and 
cases  cited.  Judgment  affirmed. 
Febmary  15, 1892. 

Practice.  Verification.  Jurisdiction.  Guardian  and 
ward.  Debtor  and  creditor.  Before  Judge  Jenkins. 
Baldwin  superior  court.     July  term,  1891. 

On  January  28,  1831,  W.  H.  Bass,  of  Baldwin  county, 
made  a  deed  of  assignment  for  creditors  to  T.  T.  Wind- 
sor. The  deed  recites  that  Bass  is  financially  involved 
and  unable  to  pay  his  indebtedness,  and  wishes  to  turn 
over  all  his  assets  to  his  creditors  and  to  wind  up  and 
discontinue  the  mercantile  business  in  which  he  is  en- 
gaged ;  and  therefore  he  conveys  to  Windsor,  in  trust 
for  the  purposes  hereinafter  expressed,  all  of  the  stock 
of  goods,  store  fixtures,  etc.,  of  Bass  in  Milledgeville,  and 
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all  his  other  property  therewith  connected,  a  schedule  of 
which  is  attached,  and  also  his  residence  house  and  lot 
in  Milledgville  (describing  it),  together  with  all  and  sin- 
gular any  other  property  of  said  Bass,  if  any ;  to  have 
and  to  hold  the  same  in  trust  for  the  following  purpose: 
first,  to  take  charge  of  the  same,  to  collect  all  claims 
due  Bass,  and  to  convert  all  such  property  into  cash  by 
public  or  private  sale  in  his  discretion ;  second,  from 
the  proceeds  of  such  property  to  pay  the  reasonable  fees 
and  charges  of  Windsor  in  the  record  of  this  deed  and 
in  the  execution  and  discharge  of  the  trust  conferred  by 
it,  and  in  the  payment  of  the  fees  of  counsel  who  may 
be  employed  to  aid  him ;  "third,  to  pay  off  and  discharge 
any  liens  now  existing  on  said  property  according  to 
their  priority";  fourth,  then  to  pay  all  the  claims  as 
designated  in  a  schedule  of  creditors  attached  to  the 
deed,  held  against  the  assignor,  in  full,  or  pro  rata  in 
case  the  assets  are  not  sufficient  to  pay  all  such  in  full. 
Among  the  other  names  and  amounts  in  the  schedule  of 
creditors  was,  "W.  A.  Davis,  trustee,  $3,410."  On  the 
same  day  the  assignment  was  executed,  a  mortgage 
dated  six  days  previously  was  recorded,  the  mortgagor 
being  W.  H.  Bass  and  the  mortgagee  W.  A.  Davis,  trus- 
tee.  It  recites  that,  "Whereas  I  am  indebted  to  W,  A. 
Davis  as  trustee  of  Emma  P.  Burge,  as  appears  from  a 
decree  of  the  superior  court  of  Hancock  county,  Ga.,  ren- 
dered on  the  16th  day  of  October,  1890,  in  the  sum  of 
four  thousand  four  hundred  and  thirty  -^  dollars  with 
interest  since  October  16,  1890,  but  pn  which  thjere  is  a 
credit  of  one  thousand  and  twenty  -^  dollars  made  on 
27th  day  of  October,  1890,  for  trust  money  invested  in  the 
property  herein  described,  but  on  which  decree  no  fi.  fa. 
has  been  issued,  nor  has  said  judgment  been  recorded  in 
the  county  of  Baldwin :  now,  therefore,  to  better  secure 
the  payment  of  said  sum  so  due  to  said  trustee,  1,  W.  H. 
Bass  of  the  county  of  Baldwin,  do  hereby  sell,  mortgage 
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and  convey  to  the  said  W.  A.  Daris,  trustee,  [the  resi- 
dence house  and  lot  of  Bass]  .  .  provided  always 
that  if  said  Bass  should  pay  said  amount  due  on  said  de- 
cree, then  this  mortgage  to  be  void ;  else  of  full  force 
and  effect*" 

On  February  25,  1891,  five  of  the  creditors  named  in 
the  schedule  attached  to  the  assignment,  brought  their 
petition  in  which  they  alleged  that  the  schedule  lien  in 
favor  of  Davis,  trustee,  ought  not  to  have  preference  or 
even  j>ro  rata  satisfaction  from  the  assets,  it  not  being  a 
proper  lieu  nor  valid  judgment,  nor  even  a  proved  ac- 
count ;  for  that  on  February  15,  1890,  Mrs.  Emma  P. 
Burge,  of  Tennessee,  filed  in  Hancock  superior  court  a 
bill  against  W.  H.  Bass  of  Baldwin  county  and  four 
others  of  Hancock  county,  three  of  them  being  minors 
without  guardian  ;  that  no  semblance  of  substantial  relief 
was  sought  against  any  of  said  defendants  except  Bass, 
and  the  names  of  the  others  could  have  been  inserted 
for  no  other  purpose  than  to  give  jurisdiction  to  the 
court  away  from  Bass's  residence  where  vigilant  cred- 
itors would  have  notice  to  resist  the  creation  of  this  con- 
suming lien ;  that  the  verdict  and  decree  therein  were 
made  by  consent  and  collusion  of  parties,  without  proof 
of  claim  ;  that  the /./a.  issuing  therefrom  was  withheld 
from  record  in  Baldwin  county  ;  and  that,  as  petitioners 
have  learned  through  the  assignee,  and  through  R.  H. 
Lewis  who  seems  to  represent  the  assignment  and  the 
decree  also,  they  intend  to  levy  the  fi.fa,  "and  sell  the 
same  under  it,"  regardless  of  the  assignment,  whereby 
the  assets,  already  iusuflicient  to  pay  preferred  debts, 
will  be  sacrificed  to  the  further  damage  of  creditors. 
Petitioners  pray  for  decree  vacating  the  assignment  and 
lodging  the  assets  of  Bass  in  the  custody  of  C.  B.  Gause 
as  receiver,  with  instructions  to  convert  the  same  into 
cash  to  be  distributed  by  subsequent  order ;  that  the  de- 
cree of  Davis,  trustee  of  Mrs.  Burge,  be  decreed  void  for 
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want  of  jurisdiction  in  the  court  granting  it,  and  said 
party  be  allowed  to  submit  proofs  of  the  justice  of  the 
claim  of  Mrs.  Burge  as  open  account ;  that  other  cred- 
itors be  allowed  to  become  parties  hereto ;  for  general 
relief ;  and  that  process  issue  to  said  W.  H.  Bass,  T.  T. 
Windsor,  and  W.  H.  Davis  of  Bibb  county.  By  amend- 
ment the  petitioners  prayed  that  the  mortgage  from 
Bass  to  Davis,  trustee,  above  quoted,  which  mortgage  is 
not  mentioned  in  the  assignment,  be  set  aside  and  an- 
nulled as  with  fraudulent  purpose  to  hinder  and  defraud 
creditors.  To  this  petition  were  attached  as  exhibits 
the  deed  of  assignment  with  its  schedules,  the  record  of 
the  litigation  in  Hancock  county,  and  the  mortgage  to 
Davis,  trustee. 

The  defendants  filed  their  answers  on  March  17, 1891. 
At  the  trial,  July  20,  1891,  they  demurred  on  the 
grounds,  among  others,  that  the  petition  fails  to  allege 
such  grounds  as  would  entitle  the  petitioners  to  the  re- 
lief asked  for ;  that  it  is  not  verified ;  that  it  fails  to  set 
out  any  specific  amount  which  any  of  the  petitioners 
claim  against  Bass,  and  does  not  allege  that  any  of  their 
claims  are  due  or  when  they  will  become  due ;  that  the 
petition  attacks  the  judgment  from  Hancock  superior 
court  without  making  Mrs.  Burge  or  the  other  parties 
interested  in  that  litigation  parties  to  this  suit;  that  the 
petition  attacks  the  Hancock  county  judgment  for 
fraud  and  collusion  without  setting  out  in  what  the 
same  consisted  or  the  parties  thereto,  and  also  seeks  to 
attack  the  judgment  collaterally;  and  that  the  petition 
seeks  to  enjoin  and  restrain  the  receiver  appointed  by 
Hancock  superior  court  in  the  performance  of  the  duties 
of  his  receivership.  This  demurrer  was  overruled,  and 
this  ruling  forms  one  of  the  exceptions. 

Another  exception  is  to  the  ruling  of  the  court  that 
the  Hancock  county  decree  was  not  a  legal  lien  as  to 
creditors  and  not  entitled  to  priority  in  the  distribution 
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of  the  assets  of  Bass,  either  as  a  subsisting  lien  and  judg- 
ment or  as  a  preferred  lien  under  the  assignment.  It 
appears  that  in  February,  1890,  Mrs.  Emma  P.  Burge 
brought  her  petition  to  Hancock  superior  court,  to  which 
petition  was  attached  a  copy  of  the  will  of  John  T.  Mar- 
tin of  that  county.  She  alleged  that  she  was  the  grand- 
daughter of  Martin  ;  that  the  other  beneficiaries  under 
the  will  were  W.  A.  Martin  who  was  suijuris^  and  three 
named  minor  children,  all  four  of  which  other  benefi- 
ciaries were  residents  of  Hancock  county ;  that  the  will 
bequeathed  to  petitioner  a  certain  legacy  for  life,  the 
same  to  be  used  for  her  support,  and  should  she  die 
without  issue,  the  same  to  revert  to  the  testator  s  estate ; 
that  while  petitioner  was  a  minor  the  executors  of  the 
will  delivered  over  her  property,  then  in  their  hands,  to 
W.  H.  Bass  of  Baldwin  county,  who  at  that  time  was 
appointed  her  guardian  ;  that  he  had  held  the  possession 
and  collected  the  income  since  that  time  ;  that  the  execu- 
tors had  been  discharged ;  that  by  virtue  of  petitioner's 
arrival  at  majority  the  letters  of  guardianship  abated ; 
that  petitioner  had  a  daughter  bom  February,  1889 ; 
that  Bass  held  the  corpus  of  her  estate  consisting  of 
f  4,447.49,  invested  in  two  bonds  of  $1,000  each,  and  the 
remainder  invested  in  real  estate  in  Baldwin  county ; 
that  the  latter  investment  was  illegal,  and  upon  being 
first  informed  of  it  she  repudiated  it ;  that  she  was  a 
resident  of  Chattanooga  and  desired  to  have  a  home  in 
Macon,  Georgia,  and  further  desired  that  the  greater 
portion  of  the  estate  be  invested  in  real  estate  in  that 
city,  the  title  to  which  should  be  in  a  trustee  for  her 
use,  and  she  prayed  that  W.  A.  Davis  of  Bibb  county 
be  appointed  as  trustee  for  her  and  the  other  benefi- 
ciaries under  the  will  of  Martin.  She  further  prayed 
that  this  petition  be  served  on  W.  A.  Martin  and  the 
minors  above  named,  and  on  Bass ;  that  Bass  turn  over 
to  her  trustee  the  corpxis  of  the  estate ;  that  the  trustee 
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be  authorized  to  invest  the  trust  fund  as  above  stated, 
and  for  general  relief.  On  this  petition  a  guardian  ad 
litem  for  the  minors  was  appointed,  and  filed  an  answer 
admitting  the  recitals  of  fact  in  the  petition  to  be  true, 
and  praying  that  the  contingent  interest  of  his  wards  be 
guarded,  etc.  Bass  filed  an  answer  admitting  his  ap- 
pointment as  guardian  by  the  court  of  ordinary  of  Han- 
cock county,  and  setting  up  that  his  acts  as  guardian 
were  authorized,  and  praying  that  they  be  confirmed, 
and  that  on  making  settlement  with  the  trustee  to  be 
appointed,  he  be  discharged  from  all  liability  to  the 
petitioner.  By  amendment  the  petitioner  alleged  that  it 
was  unnecessary  she  should  incur  the  expense  of  the 
appointment  of  a  trustee  as  originally  prayed  for,  and  in 
lieu  thereof  she  prayed  that  W.  A.  Davis  of  Bibb  county 
be  appointed  receiver  to  take  charge  of  the  fund  left  in 
the  guardianship  after  deducting  legitimate  charges  on 
said  fund,  including  guardian's  fees  and  ten  per  cent,  of 
the  amounts  recovered  as  fees  for  petitioner's  counsel ; 
and  that  the  receiver  invest  such  fund  in  such  real  estate 
as  she  might  select  with  his  concurrence,  taking  a  deed 
conveying  the  same  to  her  for  life,  and  at  her  death  to 
such  child  or  children  or  grandchild  or  grandchildren  as 
she  might  leave,  and  should  she  die  childless,  then  to 
the  beneficiaries  in  the  will  of  John  T.  Martin  named 
in  such  contingency.  A  verdict  and  decree -were  ren- 
dered in  accordance  with  the  prayers  of  the  amendment, 
in  which  it  was  ordered  that  Bass  pay  to  Davis,  re- 
ceiver, $4,430.71,  which  was  the  sum  found  to  be  in  his 
hands  after  deducting  guardian's  fees,  $100  fees  due  his 
attorney,  taxes  and  ordinary's  costs.  Upon  such  settle- 
ment it  was  ordered  that  the  acts  of  the  guardian  as  to 
the  estate  in  his  hands  be  confirmed,  etc. 

Upon  issues  of  fact  submitted  to  the  jury  they  found 
that  the  assignment  was  valid,  and  that  the  mortgage 
from  Bass  to  Davis  was  delivered  before  the  deed  of 
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assignment  was  executed  and  before  the  filing  of  this 
suit.  In  the  decree  of  the  court  it  was  ordered  that 
Gatise,  receiver,  pay  to  Davis,  trustee,  $2,010  arising 
from  the  proceeds  of  sale,  under  a  former  decree,  of  the 
mortgaged  house  and  lot  in  Milledgeville,  which  sum 
should  be  deducted  from  the  schedule  claim  of  Davis, 
trustee,  the  balance  thereof  to  be  scheduled  with  other 
jpro  rata  creditors  as  set  out  in  the  assignment ;  and  that 
the  balance  of  the  fund  in  the  receiver's  hands  there- 
after be  paid  pro  rata  to  all  the  creditors.  This  decree  is 
assigned  as  error. 

R.  H.  Lewis,  for  plaintiff  in  error. 
C.  P.  Crawpori),  by  brief,  contra. 


HousER  &  Company  v.  Gurr. 

1.  Where,  before  maturity,  the  merchantable  peaches  on  certain 
trees  are  sold  at  a  given  price  per  bushel,  the  gathering  to  be 
done  by  the  purchaser;  and  where,  during  the  gathering  time, 
the  seller  consents  and  agrees  with  the  buyer  that  all  the  peaches 
left  on  a  portion  of  the  trees  are  not  merchantable,  and  the  buyer 
abstains  from  gathering  them,  he  cannot  be  compelled  to  pay  for 
them,  whether  they  were  merchantable  or  not. 

2.  If  the  seller  volunteered  to  gather  and  deliver  some  of  th^ 
peaches,  and  they  were  received  and  paid  for  by  the  buyer  with- 
out objection,  this  was  a  ratification  of  the  seller's  act.  And 
though  these  peaches  were  prematurely  and  improperly  gathered 
and  improperly  handled,  whereby  loss  resulted  to  the  buyer, 
such  loss  is  not  the  subject  of  set-off  or  recoupment  in  an  action 
brought  by  the  seller  against  the  buyer  for  the  price  of  other 
peaches  embraced  in  the  same  purchase  and  not  paid  for,  it  not 
appearing  that  any  new  fact  was  discovered  after  the  peaches 
were  received  and  paid  for,  or  that  they  were  worth  less  than  the 
contract  price.  Judgment  rewned. 
Febnuuy  19,  UQ2. 

Contracts.  Vendor  and  purchaser.  Ratification.  Set- 
off. Recoupment.  Before  Judge  Miller.  Houston 
superior  court     April  term,  1891. 

Gurr  sued  Houser  &  Company  on  an  account  for  one 
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hundred  and  fifty  bushels  of  peaches  at  seventy-five 
cents  per  bushel.  The  defendants  pleaded  not  indebted; 
also,  recoupment  of  $150  damages  to  defendants  by  the 
plaintift*'s  violation  of  the  contract  between  them.  The 
verdict  was  in  favor  of  the  plaintiff,  and  to  the  over- 
ruling of  their  motion  for  a  new  trial  the  defendants 
excepted.  Besides  the  grounds  that  the  verdict  was 
contrary  to  law  and  evidence,  the  motion  alleges  that 
the  court  erred  in  the  following  ruling :  One  of  the  de- 
fendants testified  that,  under  the  contract  with  Ourr, 
they  were  to  gather  the  peaches  at  the  orchard ;  that 
Gurr,  without  conferring  with  them  and  without  their 
consent,  gathered  about  seventy-five  bushels  of  the  best 
peaches  before  they  were  ripe  enough  to  ship,  put  them 
in  baskets,  hauled  them  several  miles  to  Fort  Valley, 
and  delivered  them  for  defendants ;  that,  acting  for  de- 
fendants, witness  paid  Gurr  for  them  and  then  shipped 
them;  and  that  by  re^^on  of  their  being  packed 
(picked  ?)  too  soon  and  so  roughly  handled,  defendants 
suffered  a  loss  of  $2.00  a  bushel  on  that  shipment. 
Whereupon  the  court  ruled  put  all  evidence  as  to  the 
amount  of  loss  sustained  by  defendants  by  reason  of 
this  special  shipment,  holding  that,  having  received  the 
peaches  under  the  circumstances  above  detailed,  and 
having  paid  for  them  without  objection  or  any  stipula- 
tion as  to  possible  loss  by  reason  of  the  shipment,  de- 
fendants could  not  set  up  any  claim  for  damages  by 
reason  of  such  loss. 

The  motion  also  complains  that  "the  court  erred  in 
permitting  the  plaintiff  to  testify,  over  defendants'  ob- 
jection, as  to  an  offer  made  by  defendants  to  plaintiff 
for  a  certain  part  of  his  peach  crop  prior  to  the  final 
trade,  by  which  defendants  purchased  all  the  marketable 
peaches  of  plaintiff^s  entire  crop ;  plaintiff^s  evidence 
on  this  point  being  set  out  in  the  brief  of  evidence  filed 
in  this  case.'* 
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The  testimony  for  the  plaintiff  was,  in  brief:  He  made 
a  contract  with  the  defendants  before  any  peaches  were 
ripe,  by  which  they  bought  all  his  marketable  peaches 
at  seventy-five  cents  per  bushel,  they  to  gather  and  ship 
the  peaches  and  to  have  full  control  and  management 
of  them.  They  took  and  shipped  the  peaches  according 
to  contract,  except  the  peaches  from  a  lot  of  trees  called 
the  "  stump  the  world."  There  were  about  one  hundred 
of  these  trees,  each  having  about  three  bushels  of 
peaches,  of  which  half  or  more  (aggregating  about  one 
hundred  and  fifty  or  two  hundred  bushels)  were  mer- 
chantable peaches.  When  these  peaches  were  ripe, 
plaintifl^  sent  word  to  defendants  to  come  and  gather 
them  as  he  would  expect  pay  for  them.  They  gathered 
and  shipped  peaches  from  six  hundred  other  trees,  some 
of  which  were  earlier  and  some  later  than  the  "stump 
the  world";  and  it  was  only  as  to  the  last  named  that 
he  had  any  complaint.  They  were  a  small  peach  but 
of  fine  flavor.  There  was  a  large  crop  of  peaches,  and 
a  great  many  were  too  small  to  ship  on  account  of  the 
great  number  on  the  trees.  In  negotiating  with  refer- 
ence to  the  trade,  defendants  offered  plaintiff  $1.00  per 
bushel  for  his  Elberta  peaches,  which  he  declined ;  they 
then  offered  him  seventy-five  cents  per  bushel  for  mer- 
chantable peaches  of  his  whole  orchard,  to  which  he 
agreed. 

For  the  defendants  the  testimony  (besides  what  has 
already  been  stated)  was :  By  the  custom  of  the  trade, 
merchantable  shipping  peaches  meant  peaches  that  in 
size  and  quality  would  do  to  ship  to  New  York  and 
bring  enough  to  pay  freight  and  something  over.  All 
of  the  peaches  coming  up  to  the  standard  prescribed  in 
the  contract  were  shipped  and  paid  for.  The  "  stump 
the  world"  peaches  were  all  too  small  to  come  up  to  the 
standard,  except  about  thirty  or  forty  bushels,  which 
were  shipped  and  paid  for.     The  most  valuable  peaches 
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in  the  orchard  were  the  Elbertas.  The  "stump  the 
world"  peaches  ripened  about  the  time  the  Elbertas 
did,  or  a  little  before.  When  the  plaintiff  sent  word  to 
one  of  the  defendants  to  come  out  and  ship  the  "stump 
the  world  "  peaches,  this  defendant  knew  them  to  be  too 
small,  but  in  order  to  satisfy  plaintiff,  went  out  and 
visited  those  trees,  and  after  talking  with  plaintiff 
awhile,  plaintiff  agreed  that  defendants  should  leave 
these  peaches  some  of  which  had  been  gathered,  and  go 
to  gathering  others  a  good  many  of  which  were  ready 
for  market.  He  agreed  that  the  peaches  remaining  on 
the  "stump  the  world"  trees  should  be  abandoned  as 
not  coming  up  to  the  standard.  Defendants  then  gath- 
ered the  remaining  peaches  in  the  orchard  of  other  va- 
rieties, shipped  and  paid  for  them  under  their  contract. 
They  heard  nothing  further  of  any  dissatisfaction  by 
plaintiff,  until  in  October  he  said  they  had  made  too 
much  money  out  of  him  and  must  pay  him  for  the 
"stump"  peaches,  which  they  refused  to  do. 

H.  A.  Mathews,  for  plaintiffs  in  error. 
C.  C.  Duncan,  by  brief,  contra. 


Masterson  v.  Macon  City  &  Suburban  St.  Rau^road  Co. 

1.  It  is  gross  negligence  in  a  passenger  on  a  street  railway  to  jump 
from  the  car  when  it  is  going  at  a  speed  of  twenty  miles  an  hoar, 
whether  he  knows  or  does  not  know  that  the  car  is  going  so  fast. 
That  the  city  ordinance  restricted  the  speed  of  the  car  to  seven 
miles  an  hour  would  make  no  difference. 

2.  The  presence  of  the  conductor  and  his  silence  on  hearing  another 
passenger  tell  the  plaintiff  that  the  car  was  not  going  to  stop  and 
he  had  better  get  off,  will  not  justify  him  ih  jumping  from  the  car 
and  causing  his  own  injury.  Judgment  affirmed, 
February  lA,  1892. 

Railroads.      Negligence.      Nonsuit.      Before  Judge 
Miller.     Bibb  superior  court.     April  term,  1891. 

The  action  by  Masterson  against  the  street  railroad 
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company  for  personal  injuries  was  dismissed  on  general 
demurrer,  and  the  plaintiff  excepted.  His  declaration 
contains  the  following  allegations :  On  September  8, 
1890,  he  was  a  passenger  on  said  street  railway,  having 
paid  his  fare  for  transportation  upon  an  electric  car 
thereon  from  Vineville  to  such  point  in  Macon  as  he 
might  desire  to  quit  the  car.  It  is  the  rule  and  custom 
pertaining  on  the  electric  cars  run  upon  said  railway  to 
stop  at  all  street  crossings  whether  the  conductor  is 
notified  to  stop  or  not,  and  to  stop  at  other  points  when 
requested  so  to  do  by  passengers.  The  car  on  which  he 
rode  had  a  conductor  who  was  placed  in  charge  of  it 
and  of  the  passengers  by  said  corporation  for  the  pur- 
pose of  stopping  the  car  for  the  exit  of  passengers  and 
for  seeing  that  they  were  provided  with  a  safe  and  com- 
fortable method  of  exit.  Plaintiff  entered  the  car  in 
company  with  others  who,  like  himself,  desired  to  get 
off  at  a  certain  named  street  crossing,  and  one  or  two  of 
this  party  notified  the  conductor,  in  the  presence  and  at 
the  request  of  plaintiff,  that  he  and  others  of  the  party 
desired  to  get  oft'  at  that  point,  and  asked  him  to  stop 
there,  which  notice  was  given  the  conductor  shortly  be- 
fore the  car  reached  said  point  and  in  abundance  of  time 
to  stop  the  car  thereat.  The  conductor  did  not  stop 
the  car,  but  proceeded  past  said  crossing.  Plaintiff  and 
others  of  the  party  with  him,  and  the  conductor,  were 
all  standing  on  the  rear  platform  of  the  car.  When  it 
became  evident  that  the  conductor  would  not  stop,  one 
of  the  party,  in  the  presence  and  hearing  of  the  con- 
ductor, standing  immediately  by  him,  said  to  the  plain- 
tiff, who  was  nearest  the  place  of  exit  from  the  car,  "He 
is  not  going  to  stop  ;  you  had  better  just  get  off."  The 
conductor  made  no  objection  or  demurrer  thereat.  This 
was  between  eleven  and  twelve  o'clock  at  night,  and 
plaintiff  had  no  method  of  ascertaining  the  speed  at 
which  the  car  was  running,  as  it  ran  very  smoothly  over 
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the  track,  and  the  surrounding  darkness  did  not  allow 
him,  by  a  comparison  with  passing  objects,  to  judge  of 
the  rate  of  speed ;  wherefore,  in  the  utmost  good  faith 
and  without  negligence,  exercising  all  the  caution  he 
could  under  what  he  believed  to  be  the  instructions  of 
the  conductor  who  had  heard  him  told  to  jump  off  and 
had  not  warned  him  of  any  danger,  he  jumped  from  the 
car  which  in  fact  was  going  at  a  rate  of  speed  amount- 
ing to  twenty  miles  an  hour.  He  was  hurled  violently 
to  the  ground  and  badly  injured.  It  was  the  published 
rule  and  general  custom  of  the  street  railroad  company 
to  stop  at  all  street  crossings,  or  to  slow  up  to  such  a 
rate  of  speed  as  to  render  it  safe  for  passengers  to  get 
off  at  such  crossings.  The  contract  and  agreement  and 
ordinance  by  which  the  company  was  allowed  to  run  its 
cars  through  the  streets  of  Macon  was,  that  they  should 
never  exceed  a  speed  of  seven  miles  an  hour.  The  plain- 
tiff was  young  (twenty-seven  years)  and  active,  and  could 
have  jumped  without  injury  to  himself  from  a  car  going 
at  that  rate  of  speed.  He  knew  of  this  regulation  and  of 
the  custom  of  the  company  not  to  run  its  cars  faster  than 
seven  miles  an  hour,  and  did  not  know  or  suspect  that 
said  car  was  running  even  as  fast  as  that,  but  believed 
that  it  was  going  slowly,  as  it  was  at  a  regular  crossing 
and  stopping  place ;  and  when  the  remark  was  made 
telling  him  to  jump,  he  looked  at  the  conductor  who 
was  standing  by  him  and  heard  the  remark,  and  receiv- 
ing no  intimation  from  him  of  the  danger,  he  jumped 
off,  using  all  reasonable  and  ordinary  care  to  prevent 
injury  to  himself. 

R.  W.  Patterson,  for  plaintiff. 
EsTES  &  EsTES,  for  defendant. 
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1.  Where  the  location  of  the  dividing  line  between  the  parties  liti- 
gant is  relevant  to  the  matter  in  controversy,  the  testimony  of  the 
county  surveyor  that  he  ran  the  line  pending  the  suit,  that  de* 
fendant  was  present  when  this  was  done,  and  that  a  certain  map 
of  the  survey  is  correct,  is  admissible  evidence  for  the  plaintiff, 
notwithstanding  the  surveyor  also  testifies  that  his  work  was  done 
in  the  course  of  processioning  the  land  in  accordance  with  the 
statute  on  that  subject.  That  the  surveyor  obtained  his  informal- 
tion  as  to  the  true  location  of  the  line  while  engaged  in  proces- 
sioning the  tract,  will  not  affect  the  admissibility  of  the  evidence. 
The  plat  was  admissible  to  illustrate  the  evidence  of  the  witness ; 
and  if  the  accompanying  report  of  the  processioners  corresponded 
with  this  evidence  and  with  the  plat,  it  was  harmless;  and  if  it 
differed  from  the  same,  the  contents  should  have  been  set  out  in 
the  bill  of  exceptions. 

2.  The  fact  that  defendant  was  present  when  the  line  was  run  would 
be  no  basis  for  an  inference  that  he  knew  where  the  true  line  was 
at  the  time  he  committed  the  alleged  trespass. 

3.  That  a  witness  noticed,  pending  the  suit,  that  timber  had  been 
cut,  and  that  it  appeared  to  have  been  cut  after  the  suit  was 
brought,  but  he  could  not  tell  whether  it  was  afterwards  or  several 
years  before,  was  immaterial,  inasmuch  as  the  quantity  cut,  or  by 
whom,  was  not  stated  by  the  witness.  Its  admission  would  not 
vitiate  the  verdict. 

4.  The  court  in  its  charge  having  stated  to  the  jury  that  the  issue 
was  made  by  the  declaration  and  the  plea,  reciting  the  substance 
of  both,  it  was  not  incumbent  upon  the  court,  in  the  absence  of  a 
request,  to  charge  more  specifically  that  the  matter  in  controversy 
involved  trespasses  committed  before  the  suit  was  brought  and 
not  afterwards. 

5.  The  court  having  charged  the  jury  that  "the  burden  is  upon  the 
plaintiff  to  make  out  his  case  to  your  satisfaction  by  proper  testi- 
mony before  he  can  ask  the  jury  to  give  him  a  verdict,"  the  omis- 
sion to  charge,  in  the  absence  of  a  special  request,  the  general 
doctrine  as  to  the  preponderance  of  evidence,  was  not  error. 
February  15,1882.  Judgment  affirmed, 

Trespass.  Evidence.  Charge  of  court.  Before 
Judge  Miller.  Bibb  superior  court.  November  term, 
1890. 

This  action  of  trespass  was  brought  by  Harris  against 
Gunn  on  the  28th  of  March,  1890.     The  object  of  the 
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suit  was  to  recover  damages  from  the  defendant  having 
unlawfully  entered  upon  land  of  the  plaintiff  and  cut 
and  carried  therefrom  timber ;  and  also  from  his  having 
cleared  up  and  planted  and  cultivated  crops  on  the  land 
and  gathered  the  same.  At  the  trial  the  court  admitted 
in  evidence,  over  objection  of  defendant,  a  certain  plat 
and  proceedings  for  processioning,  the  plat  having  been 
made  by  Wheeler,  the  county  surveyor,  on  the  15th  of 
July,  1890,  and  the  processioning  appearing  to  have 
been  upon  that  day,  together  with  the  following  testi- 
mony of  Wheeler  in  reference  thereto :  I  know  where 
lot  eighty-six  is,  that  is  owned  by  Harris ;  made  a  sur- 
vey which  divided  lot  eighty-six  from  the  adjoining 
property ;  Gunn  was  present  at  one  of  the  surveys ;  I 
processioned  the  land  under  the  law,  and  made  a  sur- 
vey of  the  land  once  before  that ;  Gunn  was  present 
when  I  ran  a  line  dividing  his  lot  from  the  other ;  I  was 
ordered  by  the  processioners  to  run  the  second  survey ; 
this  survey  I  have  been  testifying  about  is  the  one  I  ran 
under  the  processioners ;  made  the  last  survey  July  19, 
1890.  Nlsbet  testified :  I  saw  where  the  wood  had  been 
cut ;  some  that  I  saw  was  cut  recently ;  we  were  there 
in  July,  and  I  suppose  it  was  cut  during  the  latter  part 
of  the  summer;  as  to  whether  a  man  could  tell  whether 
it  had  been  cut  five  years  or  one,  in  woods  like  that,  I 
hardly  think  it  would  make  much  difference  ;  I  do  not 
know  when  that  wood  was  cut. — The  objection  to  this 
testimony  was,  that  the  suit  was  filed  on  the  28th  of 
March,  1890,  and  that  the  evidence  objected  to  was  cal- 
culated to  impress  the  jury  with  the  belief  that  Gunn 
had  knowledge  of  the  processioning  and  the  finding  of 
the  processioners  that  the  land  belonged  to  Harris  prior 
to  the  time  that  he  cut  the  wood  off  of  the  said  land, 
and  particularly  was  this  the  case  when  Nisbet  was 
allowed  to  testify  in  reference  to  wood  which  he  said 
had  been  cut  during  that  summer.  To  the  overruling 
of  this  objection  Gunn  excepted. 
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The  next  exception  is,  that  the  court  utterly  failed  in 
his  charge  to  call  the  attention  of  the  jury  to  the  law 
that  the  plaintiff  could  only  recover  in  this  case  for 
trespasses  committed  prior  to  the  filing  of  the  suit ;  and 
that  this  failure  so  to  charge  or  in  any  way  to  qualify 
or  explain  the  admission  of  the  aforesaid  illegal  testi- 
mony, resulted  in  the  verdict  against  the  defendant.  It 
is  further  contended  that  the  failure  so  to  charge  was 
peculiarly  hurtful  to  the  defendant,  for  the  reason  that, 
as  the  court  charged  the  jury,  the  extent  of  his  liability 
depended  upon  the  evidence  as  to  whether  he  willfully 
and  knowingly  trespassed  upon  the  land  of  Harris,  or 
whether  he  in  good  faith  cut  wood  therefrom  believing 
the  land  to  be  his  own;  and  that  the  evidence  so  ad- 
mitted was  calculated  to  impress  the  jury  with  the  belief 
that  Qunn  had  willfully  and  knowingly  trespassed  upon 
thejand,  and  therefore  resulted  in  the  verdict  which 
made  him  responsible  for  the  value  of  the  property  at 
what  it  was  worth  after  it  had  been  cut  down  and 
brought  to  mafket. 

The  remaining  exception  is,  that  the  court  erred  in 
friling  to  charge  thalt,  in  order  for  the  plaintiff  to  re- 
cover, the  preponderance  of  testimony  must  be  in  his 
favor,  or  anything  in  substance  to  that  effect,  the  only 
charge  on  this  point  being  as  follows:  "The  burden  is 
upon  Harris  to  make  out  his  case  to  your  satisfaction  by 
proper  testimony  before  he  can  recover — ^before  he  can 
ask  the  jury  to  give  him  a  verdict." 

R.  W.  Patterson,  for  plaintiff  in  error. 
:     EsTES  &  EsTES  and  M.  R.  Freeman,  contra. 


Cooper  v.  The  State. 


1.  When  a  bar  and  a  restaurant  are  in  the  same  building  and  sep- 
arated by  a  partition  having  a  door  in  it,  which  door  is  open  on 
the  Sabbath-day,  if  the  keeper  of  the  restaurant  then  present 
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receives  pay  from  his  customer  for  beer  procured  by  his  servant 
in  the  bar-room,  brought  through  the  open  door  and  delivered  to 
the  customer  at  the  table,  It  not  appearing  that  any  keeper  of  the 
bar  was  in  the  building  at  the  time,  the  keeper  of  the  restaurant 
is  guilty  of  keeping  open  a  tippling-house  on  the  Sabbath-day, 
whether  he  has  an  interest  in  the  bar  or  is  otherwise  connected 
with  it  or  not. 
2.  Mere  verbal  inaccuracy  of  the  court  In  defining  a  tippling-house, 
or  in  other  instructions  to  the  jury,  will  not  require  the  grant  of 
a  new  trial,  where  the  substance  of  the  indictment  is  established 
by  evidence,  and  the  verdict  is  correct.  Judgment  affii'med, 

February  15, 1892. 

Criminal  law.  Sunday  tippling-house.  Charge  of 
court.  Before  Judge  Miller.  Bibb  superior  court. 
November  adjourned  term,  1890. 

After  conviction  of  keeping  open  a  tippling-house 
on  the  Sabbath  day,  the  defendant  excepted  to  the  de- 
nial of  his  motion  for  a  new  trial.  The  grounds  of  the 
motion,  besides  those  alleging  that  the  verdict  was  con- 
trary to  law  and  evidence,  were  that  the  court  erred  in 
charging  the  jury  that  a  tippling-house  is  a  house  where 
liquor  is  sold  by  the  drink,  and  in  charging  as  follows : 
"If  you  believe  from  the  evidence  that  the  defendant 
kept  a  restaurant  in  a  room  that  opened  by  a  door  into 
a  room  kept  by  another  as  a  bar-room,  and  that  certain 
persons  entered  said  restaurant  on  Sunday,  the  defend- 
ant being  present,  and  through  his  instrumentality  they 
obtained  liquor  from  said  bar-room,  the  door  being 
opened  into  it  for  that  purpose,  and  they  drank  the 
liquor  in  the  restaurant  and  paid  for  it  there,  paying  the 
defendant  therefor,  then  you  would  be  authorized  to 
convict  him,  although  you  might  also  believe  from  the 
evidence  that  the  bar-room  was  kept  by  some  other  per- 
son, and  that  the  defendant  had  no  interest  in  the  same 
or  connection  therewith." 

R.  W.  Patterson,,  for  plaintift*  in  error. 
W.  H.  Felton,  Jr.,  solicitor-general,  contra. 
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East  Tbnn.,  Va.  &  Ga.  Railway  Co.  v.  King. 

1.  Decisions  of  the  Supreme  Court  touching  particular  amounts 
awarded  by  other  juries  in  other  cases  as  damages,  and  touching 
the  question  whether  such  awards  were  excessive  or  not  ex- 
cessive, should  not  be  considered  by  the  jury  in  fixing  the  dam- 
ages to  be  allowed  by  them  in  the  case  on  trial,  and  a  charge  to 
this  effect  was  not  erroneous. 

2.  When  a  passenger  has  purchased  a  through  ticket  and  surren- 
dered it  to  the  first  conductor  on  his  demand,  if  a  second  con- 
ductor is  satisfied  of  this  upon  the  evidence  exhibited  by  the 
passenger,  he  has  no  legal  right  to  expel  the  passenger  because 
he  does  not  pay  fare  or  produce  the  ticket,  although  the  rule  of 
the  company  may  require  the  expulsion  under  such  circumstances. 
The  law  is  of  higher  authority  than  the  rule. 

3.  The  evidence  warranted  a  finding  for  the  plaintiff,  and  though 
the  amount  of  the  verdict  is  extreme,  it  is  not  so  excessive  as  to 
require  this  court  to  set  it  aside  over  the  approval  of  the  trial 
judge.  Judgment  affirmed. 

Lumpkin,  J.,  dissenting.  While  I  am  of  the  opinion  that  the  plaintiff 
ouj^ht  to  have  recovered,  I  regard  the  damages  awarded  as  exces- 
sive, and  dissent  from  the  judgment  of  the  court  for  this  reason 
alone. 

February  15»  1882. 

Railroads.  Passengers.  Damages.  Before  Judge 
Miller.     Bibb  superior  court.     April  term,  1891. 

King  sued  the  railway  company  for  damages  because, 
having  paid  his  fare  over  defendant's  road  from  Bruns- 
wick to  Atlanta,  and  taken  passage  upon  one  of  its  trains, 
after  the  train  left  Macon  a  new  conductor,  who  had 
taken  charge  of  the  train  at  Macon,  demanded  payment 
of  fare  from  Macon  to  Atlanta,  and  although  plaintiff 
submitted  to  that  conductor  proof  that  he  had  paid  his 
fare  and  purchased  his  ticket,  the  conductor  threatened 
to  stop  the  train  and  eject  him,  and  compelled  him  to 
pay  fare  from  Macon  to  Atlanta,  etc.  He  obtained  a 
verdict  for  f  500,  and  the  defendant's  motion  for  new 
trial  was  overruled.  The  motion  contained  the  grounds 
that  the  verdict  was  contrary  to  law  and  evidence,  and 
was  for  an  amount  excessive  and  disproportioned  to 
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the  alleged  injury  and  the  damages  consequent  thereon, 
and  indicated  that  the  jury  were  influenced  by  bias, 
prejudice  and  passion,  there  having  been  no  actual  dam- 
age sustained  by  plaintiff,  and  there  being  no  evidence 
of  any  intentional  wrong  done  him  by  the  railroad  com- 
pany. Also,  that  the  wrong  being  unintentional  and  the 
defendant  having  endeavored  to  repair  it,  the  only  legal 
verdict  would  be  for  the  actual  amount  ($3.25)  paid  by 
the  plaintiff  and  nominal  damages  for  the  wrong. 

The  following  instructions  of  the  court  to  the  jury 
were  complained  of :  "  Upon  that  branch  of  the  case  as 
to  good  faith,  that  matter,  you  ought  to  look  into  and 
see  and  examine  the  testimony  whether  this  conductor 
was  satisfied,  the  second  conductor  who  received  the  sec- 
ond payment,  whether  he  was  satisfied  about  the  evidence 
exhibited  by  the  plaintiff  that  King  had  really  bought  a 
ticket  from  Brunswick  to  Atlanta.  I  charge  you  that, 
as  a  matter  of  law,  if  the  conductor  who  called  for  the 
ticket  between  Macon  and  Atlanta  was  satisfied  in  his 
own  mind — the  evidence  furnished  by  King  showed  to 
his  satisfaction,  that  King  when  he  left  Brunswick  had 
a  through  ticket  to  Atlanta,  then  the  conductor  ought 
not  to  have  required  the  second  payment  and  ought  not 
to  have  threatened  to  eject  him  from  the  train,  because 
the  law  which  fixes  the  rights  of  the  party  entitled  King 
to  ride  from  Brunswick  to  Atlanta  regardless  of  the  rules 
of  the  company;  and  if  the  conductor  was  satisfied, 
under  the  proof  submitted,  that  King  really  had  a  ticket 
which  had  been  taken  up  by  the  first  conductor,  then  it 
was  his  duty  under  the  law  to  have  violated  the  rules  of 
the  company  and  obeyed  the  law  of  the  State ;  that  I  say 
is  a  matter  you  can  inquire  into,  in  looking  into  the  good 
faith  of  these  people  on  the  one  side  and  the  other,  and 
their  respective  conduct."  It  was  alleged  that  this 
charge  was  erroneous  in  that  it  presented  and  ruled,  as 
a  matter  of  law,  that  if  the  conductor  had  reason  to  be- 
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lieve  and  was  satisfied  that  the  plaintiff  had  purchased  a 
ticket,  then  the  conductor  necessarily  acted  in  bad  faith 
in  requiring  him  to  pay  his  fare  a  second  time. 

"Now  let  me  say  right  here  to  this  jury:  I  have 
allowed  these  gentlemen  on  either  side  to  read  and  com- 
ment on  certain  cases  that  have  been  decided  by  the  Su- 
preme Court ;  properly  those  remarks  ought  to  have  been 
addressed  to  the  court.  Let  me  say  to  you,  you  have  no 
concern  with  those  cases ;  that  is  what  other  jurors  have 
decided;  whether  they  have  found  excessive  or  slight 
damages,  too  big  or  too  little  verdicts  in  some  cases,  is 
not  for  you  or  me  in  this  case;  it  don't  matter  to  you 
whether  a  thousand  jurors  had  found  a  thousand  verdicts 
for  a  thousand  dollars  in  a  case  like  this,  if  you  think 
this  man  ought  to  have  more  in  this  case  or  less  in  this 
case  you  are  not  to  regard  what  other  juries  have  done, 
because  you  are  trying  this  particular  case  under  your 
oaths  and  on  the  evidence  heard  in  this  case,  and  there 
is  no  rule  of  law  that  allows  any  other  jury  or  set  of 
jurors,  by  a  given  line  of  verdicts,  to  indicate  to  this  jury 
any  amount,  big  or  little,  that  you  ought  to  find,  because 
the  only  measure  on  this  branch  of  the  case,  outside  of 
the  $3.25,  is  the  enlightened  conscience  of  impartial 
jurors  trying  the  particular  case ;  so  you  need  not  re- 
gard any  of  them;  you  try  this  case  doing  justice  and 
right  between  the  parties,  the  plaintiff  on  the  one  side 
and  the  railroad  company  on  the  other."  It  was  alleged 
that  this  charge  was  erroneous  in  that  the  cases  referred 
to  in  the  charge  were  cases  decided  by  the  Supreme 
Court  of  Georgia,  in  which  that  court  had  in  some  cases 
determined  that  under  certain  circumstances  verdicts 
were  excessive,  and  in  others  not  excessive,  and  judg- 
ments of  the  Supreme  Court  in  such  cases  were  legiti- 
mate matters,  under  the  direction  of  the  court,  to  be 
considered  by  the  jury  to  guide  them  in  the  effort  to 
arrive  at  the  just  and  proper  conclusion  as  to  the  amount 
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of  damages  which  should  be  aWarded  in  this  particular 
case. 

Hill,  Harris  &  Biroh,  for  plaintiff  in  error,  cited  41 
Ga,  515;  59  Ga.  426;  70  Ga.  372;  77  Ga.  680;  Code, 
§§2947,  8067  ;  62  Md.  801,  s.  c.  50  Am.  R.  228 ;  58  N. 
T.  25;  67  111.  316 ;  75  111.  125 ;  20  Up.  Can.  Q.  B.  24; 
1  Suth.  Dam.  724 ;  5  Am.  &  Eng.  Enc.  L.  21. 

CouRTLAND  Symmes,  by  J.  H.  Lumpkin,  contra^  cited  58 
Ga.  221 ;  70  Ga.  868 ;  72  Ga.  292 ;  78  Ga.  251 ;  75  Ga. 
51 ;  77  Ga.  674 ;  79  Ga.  358 ;  86  Ga.  641,  744;  80  Am. 
Dec.  286. 


GuBRNSET  V.  Greenwood  &  Son. 

There  being  no  evidence  on  which  to  base  the  charge  requested,  to 
the  effect  that  **if  the  wall  was  not  built  according  to  contract  by 
reason  of  the  fact  that  Greenwood  (the  plaintiff)  employed  Booth 
(defendant's  superintendent)  to  use  material  furnished  to  build 
the  wall  to  build  an  additional  wall  for  him,  and  for  this  reason 
Booth  failed  to  build  the  wall  as  specified  in  the  contract,  Guern- 
sey (the  defendant)  would  not  be  liable,"  it  waa  not  error  to  de- 
cline 80  to  charge.  The  evidence  warranted  the  verdict. 
February  U,  1882.  Judgment  affirmed. 

Charge  of  court.  Contract.  Before  Judge  Miller. 
Bibb  superior  court.     April  term,  1891. 

Greenwood  &  Son  sued  Guernsey  for  damages,  alleging 
that  they  contracted  with  him  to  erect  a  house,  it  being 
specially  agreed  that  there  was  to  be  a  brick  wall  of 
certain  dimensions  to  be  put  to  a  certain  depth  in  the 
ground  and  run  four  feet  above  the  level  of  a  branch 
which  flowed  adjacent  to  the  wall,  which  wall  consti- 
tuted the  main  foundation  and  support  of  the  building; 
and  that  Guernsey  did  not  construct  this  wall  according 
to  contract  nor  in  a  workmanlike  manner,  in  conse- 
quence of  which,  being  insuflicient  to  support  the  weight 
of  the  house,  it  fell  down,  broke  and  gave  way,  so  that 
the  house  careened  and  fell  over,  etc.     There  was  a 
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verdict  for  the  plaintiffs,  and  it  was  agreed  that  the 
amount  of  it  was  sustained  hy  the  evidence  on  the  sub- 
ject of  damages.  The  defendant  excepted  to  the  denial 
of  a  new  trial,  his  motion  being  on  the  general  grounds, 
and  because  the  court  erred  in  refusing  to  charge  as 
stated  in  the  head-note. 

GusTiN,  GuERRY  &  Hall,  for  plaintiff  in  error. 

Dessau  &  Bartlett,  contra. 


Stbmbridgb  v.  Morgan,  and  vice  versa. 

The  contract  between  the  parties  as  manifested  by  the  evidence  em- 
braced the  building  of  a  house  by  the  defendant,  as  well  as  tho 
advancement  of  the  purchase  money  for  the  lot ;  and  the  house 
having  been  built  with  the  plaintifTs  knowledge  and  apparent 
acquiescence,  after  the  dispute  arose  between  the  parties,  he  is  not 
entitled  to  a  conveyance  of  the  premises  without  first  paying  or 
tendering  the  cost  or  value  of  the  house,  as  well  as  the  original 
cost  pf  the  lot.    The  judgment  of  nonsuit  was  correct. 

Judgmeni  affirmed.    Crosn-btU  of  exceptwM  dismmed. 
February  15, 189S.   By  two  Justices. 

Contracts.  Tender.  Nonsuit.  Before  Judge  Miller. 
Bibb  superior  court.     April  term,  1891. 

Action  by  Stembridge  to  compel  Morgan  to  make  him 
a  conveyance  of  a  certain  lot  of  land  upon  the  payment 
to  Morgan  of  $400  with  interest  and  such  legal  expenses 
as  he  had  incurred  in  procuring  the  title.  A  nonsuit 
was  granted  on  the  ground  that  the  plaintiff  did  not 
tender  the  value  nor  offer  to  pay  for  any  improvements 
shown  to  have  been  built  by  the  defendant  on  the  prop- 
erty, and  the  plaintiff  excepted.  To  certain  other  rulings 
the  defendant  excepted  by  cross-bill  not  material  here. 

The  petition  alleged  that  in  1890  the  plaintiff  nego- 
tiated with  Vannucki,  the  owner,  for  a  certain  described 
lot  numbered  18,  and  Vannucki  agreed  to  take  f  400  for 
it.  Plaintiff  purchased  it  and  prepared  to  pay  the 
agreed  price.    He  had  made  every  arrangement  neces- 
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sary  to  build  thereon  a  home  for  his  family  and  him- 
self, when  Morgan  approached  him  and  proposed  that, 
as  there  was  another  vacant  lot  owned  by  Vannucki 
and  adjoining  the  one  so  bargained  for  and  pur- 
chased, plaintiff  should  purchase  this  other  vacant 
lot  numbered  19,  for  the  same  price,  and  that  Morgan 
would  furnish  the  purchase  money  for  both  lots,  advanc- 
ing that  for  the  lot  already  purchased,  and  become 
plaintiff's  creditor  for  the  f400.  At  the  instance  of 
Morgan  plaintiff  in  good  faith  did  purchase  the  two  lots 
for  $800,  thus  saving  Morgan  the  vacant  lot  he  desired; 
this  second  transaction  with  Vannucki  occurring  several 
days  after  the  first,  plaintiff  fully  relying  on  the  agree- 
ment with  Morgan  for  lot  18,  and  it  being  fully  under- 
stood that  the  contract  was  that  plaintiff  should  make 
the  trade  with  Vannucki  and  give  Morgan  the  benefit 
of  the  transaction  so  far  as  said  vacant  lot  was  con- 
cerned, and  that  plaintiff  would  still  be  the  owner  of  the 
lot  he  had  previously  purchased.  After  the  purchase  was 
made,  Morgan  commenced  to  use  absolute  ownership 
over  both  lots,  ignoring  the  contract  absolutely  thus 
made,  when  plaintiff  approached  him  on  the  subject  and 
was  informed  by  him  that  he  had  purchased  the  two 
lots  as  an  investment.  Plaintiff  at  once  tendered  to  him 
the  full  purchase  money  price  for  lot  18,  to  wit  |400, 
which  tender  Morgan  refused,  although  such  was  the 
contract  at  the  outset  and  continued  during  the  entire 
transaction  until  plaintiff  demanded  his  rights  and  equi- 
ties in  the  matter.  Morgan  repudiated  the  contract  at 
the  time  of  the  tender  and  does  now,  to  the  great  injury 
and  damage  of  plaintiff,  who  now  and  at  all  times  ten- 
ders to  him  the  |400  in  full  and  specific  and  complete 
compliance  with  his  part  of  the  contract. — ^By  amend- 
ment the  plaintiff  alleged  that  after  he  had  bargained 
for  lot  18  and  had  applied  to  a  loan  company  for  the 
money  necessary  to  secure  the  legal  title  thereto  and  to 
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build  a  houfle  and  otherwise  improve  the  same,  which 
loan  was  acceptable  to  the  company,  Morgan  proposed 
to  him  that  if  he  would  buy  the  adjoining  lot,  Morgan 
would  furnish  all  the  money  he  needed  for  the  purposes 
aforesaid  upon  the  same  terms  as  the  loan  company,  and 
would  **serve  him  as  the  loan."  Having  known  Morgan 
for  a  long  time  and  having  implicit  confidence  in  him, 
plaintiff  preferred  to  get  the  money  from  him,  accepted 
the  proposition,  proceeded  at  once  to  negotiate  with  Van- 
nucki,  and  succeeded  in  getting  the  adjoining  lot  for  the 
same  price ;  and  as  a  part  of  and  in  pursuance  of  his 
agreement  with  Morgan,  relying  on  Morgan's  promise 
and  agreement,  he  directed  and  consented  for  Vannucki 
to  convey  both  lots  to  Morgan,  and  in  good  faith  ex- 
pected to  perform  his  remaining  part  of  the  contract,  as 
he  had  done  in  buying  said  lot  for  Morgan ;  but  except 
for  Morgan's  promise  he  would  not  have  permitted  the 
title  to  be  made  to  Morgan  and  thus  allowed  Morgan  to 
obtain  an  undue  advantage  of  him.  Soon  afterwards, 
without  any  notice  that  he  intended  to  act  other  than  in 
accordance- with  the  terms  of  the  contract,  Morgan  com- 
menced to  make  improvements  upon  lot  18,  when  plain- 
tiff called  on  him  to  know  what  he  meant  by  such  con- 
duct, and  for  the  first  time  was  notified  by  Morgan  that 
he  did  not  recognize  any  rights  of  plaintiff  in  the  prem- 
ises; whereupon  plaintiff  tendered  him  the  purchase 
money  with  interest  and  any  just  charges  he  had  for  ex- 
penses in  and  about  procuring  the  title,  which  he  wholly 
refused.  As  plaintiff  cannot  otherwise  be  restored  to 
his  original  position,  Morgan  should  be  required  to  exe- 
cute to  him  a  deed  to  lot  18  upon  receiving  the  purchase 
money  and  interest  thereon,  which  plaintiff  prays  may 
be  decreed. 

At  the  trial  the  plaintiff  testified:  About  the  middle 
of  February,  1890, 1  bought  the  first  lot  from  Vannucki. 
A  week  or  so  after,  Tool  and  Morgan  came  to  where  I 
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was  grading  the  lot,  and  in  Morgan's  presence  Tool  asked 
who  the  lots  belonged  to.  I  told  him  one  was  mine  and 
the  other  belonged  to  Vannucki,  and  that  I  was  to  pay 
$400  for  mine.  He  offered  me  f  50  for  my  bargain  ;  I 
told  him  I  did  not  buy  to  sell  but  for  a  home.  In  a  day 
or  so  Morgan  told  me,  if  I  would  go  to  Vannucki  and 
buy  the  lot  adjoining  mine  for  the  same  money,  he 
would  furnish  me  money  to  pay  for  my  lot,  and  build  a 
house  and  serve  me  as  a  loan.  I  told  him  I  would  try, 
went  to  Vannucki  and  made  the  trade ;  he  turned  over 
the  deeds  to  me,  and  I  went  and  told  Morgan  I  had 
made  the  trade  and  had  the  deeds  for  the  purpose  of  in- 
vestigating titles.  At  Morgan's  instance  we  went  to 
Stone's  office  and  he  explained  it  to  Stone,  who  said  he 
would  charge  $10.  It  rocked  on  for  several  days,  and 
Vannucki  asked  me  to  whom  he  was  to  make  the  deeds, 
and  I  told  him  to  make  the  deeds  to  Morgan  and  Mor- 
gan would  make  my  deed  when  the  time  came.  I  was 
to  have  a  four-room  house,  and  told  Morgan  a  three- 
room  house  was  not  large  enough  for  my  family ;  he  did 
not  want  to  build  a  four-room  house  after  I  had  made  the 
trade,  he  only  wanted  to  build  a  three-room  house.  I 
told  him  that  would  not  suit  me,  that  it  cost  very  little 
more  to  build  a  four-room  house  ;  and  that  is  what  split 
the  trade.  I  said  to  him,  "  I  see  we  cannot  agree  ;  and 
you  give  me  f  50  for  my  bargain  in  my  lot,  and  I  will 
let  you  have  it  and  I  will  have  nothing  more  to  do  with 
it."  He  refused  to  do  so.  I  said  "  You  heard  a  man 
offer  me  that."  He  said,  «  Yes,  let  Tool  have  it."  I 
told  him  I  did  not  know  that  Tool  still  wanted  it.  I 
saw  Tool,  and  he  had  bought  another  lot.  I  went  back 
and  told  Morgan  Tool  did  not  want  it,  and  I  said  to  him 
Tool  was  not  the  only  man  in  Macon  that  had  any 
money,  "you  make  me  a  deed  and  your  money  is 
ready."  He  turned  off  and  said  he  would  not  do  it.  I 
then  said  to  him,  "  K  you  think  you  can  prosper  by 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  451 

treating  me  that  way,  go  on  and  put  a  house  on  that 
lot."  I  was  prepared  to  pay  him  the  money  at  the  time, 
and  he  refused  to  take  it.  I  did  not  pull  the  money  out 
and  hand  it  to  him.  I  oflfered  to  pay  him  $400  and  in- 
terest, and  half  of  the  attorney's  fee  for  investigating  the 
title.  All  this  occurred  in  the  same  conversation,  and 
he  had  then  not  built  any  house  on  the  lot.  I  suppose 
it  was  a  week  or  so  after  we  carried  the  deeds  to  Stone. 
I  do  not  think  he  had  put  any  timber  on  the  ground ;  he 
might  have  started  to  haul  it,  do  not  know  but  think  he 
started  to  haul  the  timber  about  March  10th.  I  had  no 
more  negotiations  with  him  afterwards.  I  never  otfered 
him  my  lot  at  all ;  it  never  was  his.  I  had  not  paid  for 
it  and  had  no  deed  to  it.  I  was  to  pay  $400.  There 
was  no  specified  time  when  I  was  to  pay.  I  had  made 
application  for  the  loan,  but  after  Morgan  told  me  what 
he  would  do  I  withdrew  the  application.  I  paid  no 
money  to  the  loan  association,  and  did  not  know  how 
long  it  would  be  before  I  could  get  the  money.  I  was 
not  obliged  to  get  the  money  from  the  loan  association, 
Morgan  told  me  to  say  to  Vannucki  to  make  deeds  to 
both  lots  to  him,  and  that  he  would  pay  the  money.  I 
was  to  have  such  a  house  as  I  wanted.  He  was  to  fur- 
nish whatever  money  the  house  cost.  The  reason  I  told 
Morgan  to  give  me  $50,  I  saw  he  was  not  willing  to 
give  me  what  I  wanted  and  that  I  had  got  my  foot  into  it ; 
if  I  had  had  writing  I  would  have  been  all  right.  K 
Tool  took  the  lot,  Morgan  was  to  have  his  $400  with  in- 
terest for  the  time  and  half  attorneys'  fees.  I  was  to 
get  the  money  from  Minor.  The  money  at  the  time  was 
in  bank,  I  think  in  Mrs.  Minor's  name.  I  had  not  seen 
her;  there  was  nothing  said  about  seeing  her  for  the 
money,  but  I  would  have  satisfied  her.  I  may  have 
told  Minor  I  would  give  him  the  deeds.  No  mortgage 
had  been  drawn  at  the  time.  He  was  to  let  me  have 
some  $400.     It  may  have  been  over  two  days  before  I 
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offered  the  money  to  Morgan,  that  I  saw  Minor.  I  was 
telling  him  about  how  Morgan  waa  treating  me,  and  he 
proposed  to  let  me  have  the  money ;  this  was  probably 
two  weeks  after  we  were  in  Stone's  office.  Minor  was 
simply  to  loan  me  the  money  to  pay  Morgan  what  he 
paid  out;  do  not  remember  that  anything  was  said 
about  the  time  it  was  to  be  paid  or  rate  of  interest.  Tharp 
&  Wilder  built  the  houses  for  Morgan.  Morgan  asked  me 
to  send  him  a  good  man,  and  I  told  Tharp  to  see  him, 
this  was  before  Morgan  and  I  split  and  before  I  got  the 
money  from  Minor ;  but  I  do  not  recollect  that  the  con- 
tract with  Minor  for  the  money  was  before  I  brought 
the  suit,  or  not.  The  houses  were  built  near  my  store ; 
I  saw  them  being  built ;  I  never  said  anything  more  to 
Morgan  after  I  told  him  if  he  thought  he  could  prosper 
by  treating  me  that  way,  to  go  and  build  a  house  on  the 
lot.  He  was  to  hold  the  house  and  lot  until  I  paid  him 
and  was  to  give  me  bond  for  title ;  if  I  failed  to  pay  him 
the  house  was  to  be  his.  I  have  known  him  twenty-five 
years;  we  have  always  been  friends;  I  had  all  confidence 
in  him,  and  told  Vannucki  to  make  him  the  deed  because 
I  trusted  him  and  we  had  so  agreed. 

Other  testimony  was  to  this  effect :  About  the  1st  of 
March,  1890,  Tool  in  the  presence  of  Morgan  offered 
plaintiff  $60  on  his  bargain  for  the  lot,  which  plaintiff 
declined ;  something  was  said  about  another  lot  there, 
which  Tool  did  not  remember ;  afterwards  the  lot  was 
offered  to  Tool  by  plaintiff  and  Morgan  both;  when 
plaintiff'  offered  it  to  Tool  he  said  Morgan  had  paid  out 
some  money  on  it  for  grading,  etc.,  and  Tool  asked  him 
to  submit  in  writing,  so  he  went  and  brought  back  a 
paper  stating  lot  so  much,  cost  grading  so  much,  signed 
by  Morgan  ;  Tool  did  not  remember  ever  giving  plain- 
tiff a  definite  answer,  but  did  to  Morgan,  refusing  to 
take  it,  which  was.  Tool  supposed,  ten  days  after  the 
time  plaintiff  first  offered  it  to  him.    Plaintiff  made 
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application  for  twenty  shares  of  stock  in  a  loan  associa- 
tion and  wanted  $1,000,  but  afterwards  declined  to  take 
it  in  consequence  of  having  made  other  arrangements  ; 
he  paid  no  money  on  the  stock ;  money  had  been  ob- 
tained in  less  than  thirty  days  after  the  application ; 
this  association  loans  tibout  seventy-five  per  cent,  of  the 
value  of  the  property.  In  February,  1890,  Vannucki 
sold  plaintiff  the  first  lot  for  $400 ;  afterwards  plaintift' 
came  back  and  bought  the  other  lot  for  the  same  price, 
and  Vannucki  turned  over  the  chain  of  title  to  him ; 
he  told  Vannucki  to  make  a  deed  to  Morgan  to  both 
lots  and  Morgan  would  pay  him  the  money,  which  he 
did ;  the  lots  are  worth  now  $600  or  $700  each ;  they 
have  on  them  what  seem  to  be  nice  little  houses;  plain- 
tiff never  paid  Vannucki  any  money,  and  they  never 
entered  into  any  writing  about  it ;  it  may  have  been 
four,  five  or  six  weeks  after  plaintiff  bought  the  lot 
before  Vannucki  made  the  deed  to  Morgan ;  plaintiff 
was  to  pay  Vannucki  inside  of  thirty  days,  said  he  was 
going  to  get  the  money  from  the  loan  association,  and 
then  said  he  could  get  it  from  his  friend  Morgan.  Dur- 
ing March  or  February,  1890,  plaintiff  told  Minor  he 
wanted  to  borrow  some  money  to  buy  a  lot  near  his 
store,  and  Minor  agreed  to  let  him  have  $400  or  $600 
which  he  had  at  the  time  ;  Minor  told  him  to  go  and 
have  the  papers  fixed  up  and  he  would  let  him  have  the 
money,  and  in  a  day  or  so  plaintiff  said  there  was  some 
trouble  about  getting  the  title  but  of  another  party ; 
Minor  thought  he  gave  plaintiff  a  check  which  he  re- 
turned, saying  he  had  no  use  for  it,  that  he  could  not 
get  the  title ;  Minor  was  to  have  a  mortgage  on  the  lot, 
which  was  never  drawn  ;  the  money  was  Mrs.  Minor's 
and  deposited  in  her  name  ;  when  Minor  gave  him  the 
check  he  was  to  return  it  for  the  papers  to  be  fixed,  as 
Minor  wanted  them  and  the  titles  to  be  clear ;  plaintift' 
wanted  to  get  the  money  to  pay  for  the  lot  to  whoever 
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it  belonged,  and  stated  when  he  came  back  to  Minor 
that  Morgan  had  backed  out. 

L.  D.  Moore,  by  brief,  for  plaintiff. 
Ryals  &  Stone  and  Hill,  Harris  &  Birch,  for  de- 
fendant. 


Kennedy  v.  McCardel. 

After  the  code  went  into  effect  (January  Ist,  1863)  a  clerk  of  the 
inferior  court  was  not  one  of  the  officers  upon  whose  official  attes- 
tation a  deed  conveying  land  was  prepared  for  record.  The  act 
of  February  18th,  1854  (Acts  1853-54,  p.  26),  was  superseded  by 
section  2668  of  the  first  code,  corresponding  to  section  2706  of  the 
code  of  1882.  The  difference  between  the  code  and  the  act  re- 
ferred to  is  not  attributable  to  oversight  or  mistake  in  attempting 
to  codify  the  provisions  of  a  statute,  but  to  an  obvious  purpose 
to  limit  and  modify  the  prior  law,  the  whole  subject-matter  being 
deliberately  considered  and  dealt  with  by  the  codifiers.  Miller  v. 
SofuJthwestem  R.  B.  Co,,  55  On,  143.  Judffment  affirmed. 

February  15, 1898. 

Deeds.  Attestation.  Statutes.  Before  Judge  Miller. 
Bibb  superior  court.     April  term,  1891. 

Complaint  for  land  was  brought  by  Josephine  Mc- 
Cardel against  Mary  A.  McCardel.  Before  the  trial  the 
plaintiff  died,  and  tke  case  proceeded  in  the  name  of 
her  administrator.  It  was  admitted  that  both  parties 
claimed  under  the  same  grantor.  Champion.  The 
plaintiff  introduced  a  deed  from  Champion  to  Mitchell 
McCardel,  dated  March  11,  1865,  conveying  the  land  in 
dispute ;  and  it  was  admitted  that  both  parties  thereto 
died  before  this  action  was  commenced.  The  plaintiff 
then  offered  a  certified  copy  (after  showing  the  loss  of 
the  original)  of  a  deed  from  Mitchell  McCardel  to 
W.  M.  Riley,  trustee  for  Mrs.  Josephine  McCardel, 
dated  November  29,  1865,  and  purporting  to  convey 
the  land  in  dispute.  It  was  attested  by  two  witnesses, 
one  of  them  attesting  as  clerk  of  the  inferior  court  of 
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Bibb  county.  It  was  rejected  on  the  ground  tbat  it 
was  not  properly  attested,  the  olerk  of  the  inferior  court 
not  being  an  officer  whose  attestation  would  entitle  the 
deed  to  be  recorded.   To  this  ruling  the  plaintiff  exceptedi 

M.  R.  Freeman  and  Hardeman  &  Nottingham,  for 
plaintiff,  cited  42  Ga.  195  ;  52  Ga.  410 ;  53  Ga,  87 ;  54 
Ga.  353;  70  Ga.  144;  71  Ga.  106,  119,  735;  72  Ga. 
740;  76  Ga.  198;  78  Ga.  188;  82  Ga.  20;  86  Ga.  714. 

L.  D.  Moore  and  T.  B.  West,  for  defendant,  cited  38 
Ga.  439;  55  Ga.  143;  71  Ga.  735. 


88    4551 

Wilson  v.  The  Mayor  and  Council  of  Maoon.  '  ^  ^' 

A  municipal  corporation  is  not  liable  for  personal  injuries  sustained 
by  one  prisoner  at  the  hands  of  another  confined  in  the  same  cell 
or  room  of  the  city  prison,  notwithstanding  the  police  officer  who 
arrested  the  plaintiff  and  put  him  in  prison  may  have  been  guilty 
of  wrong  or  negligence  in  confining  him  with  an  intoxicated  fel* 
low-prisoner  who  was  on  that"  account  violent  and  dangerous. 
Cook  V.  Mac(m,  54  Qa.  468 ;  HarriB  v.  AOanla,  62  G^a.  290 ;  McElroy 
Y.  Albany,  05  Oa.  887;  Attawayy.  CartermUe,  es  €fa.  7 40;  Davis  «. 
Mayor,  etc.  of  Knoxville,  18  8.  W.  Rep.  (Tenn.)  254;  2  Dillon, 
Munic.  Corp.  4  ed.  ?975 ;  Cooley,  Torts,  •620  ei  teq, ;  Shearman 
and  Redf.  Neg.  4  ed.  K253, 260;  15  Am.  &  Eng.  Enc.  of  Law,  1141 
et  seq.  Judgment  affirmed. 

February  15, 1892. 

Torts.  Municipal  corporations.  Police.  Before 
Judge  Ross.     City  court  of  Macon.     March  term,  1891. 

The  action  of  Wilson  against  the  city  for  damages  was 
dismissed  on  general  demurrer,  and  he  excepted.  He 
alleged  that  on  December  18,  1889,  he  was  quietly  sit- 
ting on  the  side  of  the  street  when  he  was  arrested  by 
one  of  the  police  oflBicers  of  the  city  and  delivered  to  its 
agent  and  servant  who  was  charged  with  the  duty  of 
keeping  the  city  prison,  and  was  then  placed  in  a  small 
cell  in  which  was  already  confined  one  Bernard,  a  man 
of  great  muscular  power,  physically  far  superior  to  the 
plaintiflf,  and  at  the  time  partially  intoxicated*     Very 
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soon  Bernard,  without  any  provocation  or  fault  of  plain- 
tiff, began  to  beat  and  kick  him  in  the  most  violent  and 
brutal  manner.  Being  unable  to  defend  or  free  himself 
from  the  attack,  plaintiff  at  once  called  for  help  as  loudly 
as  he  could;  but  before  any  one  came  to  the  rescue  Ber- 
nard had  so  severely  beaten  him  as  to  cause  certain 
stated  injuries  and  damages.  All  of  said  injuries  were 
the  result  of  the  negligence  of  the  agents  and  servants  of 
the  city  in  the  discharge  of  their  ministerial  duties,  and 
their  utter  disregard  for  plaintiff's  safety  in  so  confining 
him  with  a  man  who  was  wild  with  drink,  which  fact 
was  at  the  time  well  known  to  said  agents  and  servants, 
and  in  not  coming  to  his  rescue  for  so  long  a  time  after 
he  began  to  call  for  help,  for  in  fact  the  agent  and  ser- 
vant whose  duty  it  was  to  keep  the  prison  and  receive 
and  care  for  prisoners,  wholly  neglected  to  respond  to 
plaintifl:*s  call  for  help,  and  Bernard  continued  to  beat 
him  in  the  most  brutal  manner  until  a  person  far  off  in 
the  street  heard  his  cries  and  came  to  his  assistance. 

L.  D.  Moore,  by  brief,  for  plaintiff. 

R.  W.  Patterson,  for  defendant. 


6126  7171  Stevens  v.  Nisbbt. 

The  city  court  of  Macon  has  no  more  power  with  respect  to  enforc- 
ing the  payment  of  costs  than  has  been  conferred  by  law  upon  the 
superior  courts.  Consequently  the  city  court  has  no  power  to 
order  the  payment  of  costs  which  have  accrued  upon  a  pending 
Bcire  facias  brought  to  enforce  the  forfeiture  of  a  recognizance, 
upon  pain  of  imprisonment  and  as  a  condition  precedent  to  trying 
the  party  on  a  pending  indictment  for  the  offence  touching  which 
the  recognizance  was  given;  and  money  paid  to  the  clerk  under 
compulsion  of  such  order  and  threat  of  imprisonment  may  be  re- 
covered back  by  rule  against  the  clerk.  The  passing  of  the  order 
not  being  a  mere  error  in  the  exercise  of  jurisdiction,  but  wholly 
dehors  the  jurisdiction  of  the  court,  the  failure  to  except  to  it  and 
obtain  a  judgment  of  reversal  is  no  bar  to  the  rule. 
February  15, 1892.  Judgment  reversed. 
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Coarte.  Costs.  Jurisdiction.  Practice.  Before 
Judge  Ross.     City  court  of  Macon.    June  term,  1891. 

At  the  March  term,  1890,  of  the  city  court,  a  scire 
facias  was  issued  against  Stevens  and  the  surety  on  his 
recognizance,  requiring  them  to  show  cause  at  the  next 
June  term  why  their  bond  should  not  be  forfeited.  At 
that  term  Stevens  answered,  showing  that  the  accusation 
of  receiving  stolen  goods,  to  answer  which  the  bond  was 
given,  was  fatally  defective,  and  that  no  conviction  could 
be  had  on  it.  For  said  defect  a  nolle  prosequi  was  en- 
tered, and  when  the  scire  facias  was  called  in  its  order  it 
was  dismissed  for  want  of  prosecution.  At  the  same 
term  when  the  case  of  the  State  v.  Stevens  was  called 
for  trial,  the  court  refused  to  allow  him  to  go  to  trial 
until  the  costs  of  the  scire  facias  were  paid.  By  order  of 
the  court  he  was  arrested  and  placed  in  the  prisoner's 
dock,  and  was  notified  that  if  said  costs  were  not  then 
and  there  paid  the  jury  would  be  discharged  and  he  be 
remanded  to  jail ;  whereupon  he  paid  the  costs  to  Nis- 
bet,  the  clerk,  under  protest.  At  the  next  September 
term,  Stevens  petitioned  for  a  rule  nisi  against  Nisbet, 
clerk,  calling  on  him  \o  show  cause  why  these  costs 
should  not  be  refunded.  Nisbet  demurred  on  the  ground 
that  the  remedy,  if  any,  was  by  exception  to  the  ruling 
of  the  judge  in  ordering  the  payment  of  the  costs,  and 
not  by  rule  against  the  clerk.  The  demurrer  was  sus- 
tained, and  Stevens  excepted. 

John  "Walter  Robison,  for  plaintiff. 

No  appearance  for  defendant. 


RouNTREB  V.  The  State. 

There  being  no  accessories  in  misdemeanors,  and  in  that  grade  of 
offences  no  rule  of  law  rendering  the  evidence  of  accomplices  in- 
sufficient on  which  to  found  a  conviction,  the  finding  of  the  trial 
judge  was  warranted  by  the  evidence,  and  there  was  no  error  in 
refusing  a  new  triaL  Judgmenl  affirmed. 

Fbbmaiy  15, 1892. 
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Criminal  law.  Evidence.  Accomplice.  Before  Judge 
Ross.     City  court  of  Macon.     March  term,  1891. 

Rountree  and  Allen  were  accused  of  larceny  from  the 
house  in  that  they  stole  umbrellas  and  handkerchiefs 
from  the  store  of  Phillips.  Rountree  was  tried  and  con- 
victed. He  excepted  to  the  denial  of  a  new  trial,  the 
contention  being  that  the  verdict  was  contrary  to  law 
and  evidence  because,  without  the  testimony  of  accom- 
plices, there  was  not  sufficient  testimony  to  support  a 
conviction.  It  appeared  that  the  defendant  with  two 
other  boys,  Allen  and  Carter,  went  to  a  store  and  stood 
together  in  front  of  it  for  several  minutes ;  the  defend- 
ant remained  outside  about  thirty  feet  from  the  entrance; 
the  others  entered,  stole  umbrellas  and  handkerchiefs, 
came  out,  gave  defendant  an  umbrella  and  a  box  of 
handkerchiefs,  and  all  three  started  off;  they  were  soon 
pursued;  Allen  was  caught,  and  the  others  escaped, 
the  defendant  throwing  down  the  umbrella  and  hand- 
kerchiefs as  he  ran. 

M.  G.  Baynb  and  L.  D.  Moore,  by  brief,  for  plaintiff 
in  error. 

W.  H.  Fblton,  Jr.,  solicitor-general,  by  brief,  contra. 


MiMS  V.  The  State. 


The  words  "other  table  of  like  character,"  in  {4540  of  the  code, 
embrace  any  table  on  which  visible,  material  or  mechanical 
means  are  employed  to  dispose  of  money  or  other  articles  of 
value,  by  chance,  under  conditions  of  risk,  and  with  the  result  of 
profit  to  one  of  the  participants  and  loss  to  another.  Hence  a 
table  on  which  are  placed  articles  of  merchandise  of  unequal 
values,  the  particular  parcel  disposed  of  in  the  given  instance 
being  determined  by  the  revolution  of  a  spindle  and  the  stoppage 
of  the  same  opposite  the  point  where  the  article  rests  on  the 
table,  the  uniform  price  of  each  turn  of  the  spindle  being  ten 
cents,  is  a  table  of  like  character  with  a  roulette,  A  B  Cor  faro  table. 
The  question  of  ''like  character" or  not, as  to  the  species  of 
table,  is  one  of  law  for  determination  by  the  court,  but  the  ques- 
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tion  whether  the  particalar  table  is  of  that  species  is  one  of  fact 
for  the  jury.    The  finding  of  the  jury  was  a  necessary  result  from 
the  evidence  and  the  law  applicable  thereto,  and  tiiere  was  no 
error  in  refusing  a  new  trial.       ' 
March  5, 1892. 

Criminal  law.  Gaming-table.  Before  Judge  Martin. 
Marion  superior  court.     October  adjourned  term,  1890. 

The  defendant  was  convicted  of  the  offence  of  keep- 
ing a  gaming-table.  His  motion  for  new  trial  was  over- 
ruled, to  which  he  excepted.  In  addition  to  the  grounds 
that  the  verdict  was  contrary  to  law,  evidence,  etc.,  it 
was  alleged  in  the  motion  that  the  court  erred  in  charg- 
ing: "K  you  believe  from  the  testimony  that  the  de- 
fendant had  or  kept  a  table  upon  the  top  of  which  was 
a  spindle  that  revolved  on  a  pivot  and  had  a  hand  that 
pointed  outward,  which  spindle  in  rotating  or  turning 
described  a  circle,  and  in  the  line  of  this  circle  were 
pegs  or  nails  driven  to  the  number  of  seventy  or  more; 
that  at  one  of  these  pegs  or  nails  a  dollar  or  some  article 
of  its  value  is  placed,  at  another  fifty  cents  or  some 
article  of  its  value  was  placed,  and  at  the  other  pegs  or 
places  nothing  or  some  article  of  very  little  or  no  value 
was  placed ;  and  if  you  further  believe  from  the  testi- 
mony that  the  defendant  kept  such  table  for  the  pur- 
pose of  inducing  others  to  take  chances  at  the  articles 
of  value,  by  paying  him  money  for  the  privilege  of 
turning  the  spindle,  and  others  did  pay  for  and  hazard 
their  money  by  turning  the  spindle,  not  knowing  at 
what  point  the  hand  would  stop,  but  took  the  risk  of 
getting  the  article  of  much  value  or  article  of  little  or 
no  value,  then  I  charge  you  that  you  would  be  author- 
ized to  find  that  the  defendant  kept  a  gaming-table.** 
Also,  because  the  court  erred  in  refusing  to  charge  as 
follows :  "If  you  believe  this  was  a  table  at  which  play- 
ing and  betting  was  not  done,  then  you  should  find  the 
defendant  not  guilty ;  and  playing  and  betting  under 
the  law  governing  this  case  means  similar  playing  and 
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"betting  as  is  carried  on  at  a  faro  table,  E  O  table,  ABO 
table,  roulette  table,  or  other  table  of  like  character." 
The  evidence  showed  that  the  defendant  had,  on  the 
public  square  in  Buena  Vista,  a  common  wooden  table 
and  had  on  its  top  a  spindle  or  lever  revolving  on 
a  pivot,  which  spindle  or  lever  in  revolving  described 
a  circle,  which  circle  had  in  its  arc  pegs  or  nails  about 
four  inches  apart,  which  were  slightly  touched  by  a 
string  at  the  end  of  the  lever  as  it  turned,  and  by  which 
pegs  or  nails  lay  pencils,  collar-buttons,  rings,  socks, 
knives,  and  some  other  article  of  merchandise  by  each 
peg  or  nail.  By  one  peg  was  a  silver  napkin-ring  which 
the  defendant  said  was  worth  one  dollar;  by  another 
was  a  collar-button  which  he  said  was  worth  fifty  cents. 
Persons  would  come  to  the  table  and  pay  him  ten  cents 
for  the  privilege  of  turning  the  lever ;  such  person  would 
then  give  it  a  whirl,  and  would  get  the  pencil,  collar- 
button  or  other  article  lying  by  the  peg  at  which  it 
stopped.  There  was  something  by  each  nail  or  peg, 
some  article  of  merchandise  of  some  value.  The  table 
was  run  publicly  and  in  the  daytime.  The  defendant 
stated  to  his  patrons  that  if  any  of  them  got  the  napkin- 
ring  or  collar-button,  he  would  give  them  one  dollar  for 
the  ring  or  fifty  cents  for  the  button,  as  they  preferred. 
He  was  working  for  a  man  who  had  a  license  to  sell 
goods  as  an  itinerant  trader. 

M.  McMiCHAEL,  by  C.  J.  Thorxton,  for  plaintiff  in 
error. 

A.  A.  Cabson,  solicitor-general,  by  J.  H.  Worrill, 
contra. 


Williams  v.  The  State. 

The  bill  of  exceptions  not  specifying  any  part  or  parts  of  the  record 
as  material  to  a  clear  understanding  of  the  errors  complained  of, 
and  neither  the  certificate  of  the  judge  thereto  nor  that  of  the 
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clerk  to  tlie  transcript  of  the  record  being  euch  as  is  required  by 
the  act  of  November  11th,  1889,  the  writ  of  error  is  dismissed. 
Xaroh  0, 1892.  Writ  of  error  dismissed. 

A.  A.  DoziBR,  by  brief,  for  plaintiff  in  error. 
A.  A.  Carson,  solicitor-general,  by  J.  H.  Wobreul, 
contra* 


Cade  v.  Gordon,  Governor. 

The  costs  of  the  criminal  case  out  of  which  a  recognizance  arose  are 
not  recoverable  in  a  proceeding  by  Bcirs  facicm  to  enforce  the 
recognizance  as  forfeited.  And  when  such  costs  have  been  taxed 
in  the  judgment  rendered  in  the  scire /acuta  proceeding,  a  motion 
to  retax  so  as  to  exclude  from  that  judgment  these  non-taxable 
costs,  should  be  granted.  Judgment  reversed. 

March  B|  189S. 

Criminal  law.  Costs.  Scire  facias.  Before  S.  B. 
Hatcher,  judge  pro  hac  vice,  Chattahoochee  superior 
court.     March  term,  1891. 

Cade  made  a  motion  to  retax  certain  costs  which  had 
been  taxed  against  him.  It  was  admitted  that  the  facts 
stated  and  the  allegations  made  in  the  motion  were 
true.  The  motion  was  overruled,  and  Cade  excepted. 
The  allegations  of  the  petition  were  as  follows :  Richard 
Cobb  was  convicted  of  receiving  stolen  goods,  and  sued 
out  a  writ  of  error  to  the  Supreme  Court,  petitioner 
becoming  security  upon  his  bail-bond.  The  Supreme 
Court  affirmed  the  judgment,  And  Cobb  was  taken  out 
of  the  hands  of  petitioner  by  the  sheriff,  turned  over  to 
the  principal  keeper  of  the  penitentiary,  and  commenced 
to  serve  out  the  sentence  imposed  upon  him  and  con- 
tinued to  do  so  until  he  was  pardoned  by  the  Governor. 
Notwithstanding  this  a  forfeiture  nisi  was  entered  upon 
the  bond  and  made  absolute  for  the  cost  of  the  forfeit- 
ure. Petitioner  avers  that  he  was  not  and  is  not  liable 
for  any  cost  upon  the  forfeiture,  and  that  notwith- 
standing he  may  not  be  liable  for  any  such,  costs,  the 
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« 
clerk  has  taxed  him  with  the  cost  of  the  forfeiture, 

and  the  whole  cost  of  the  criminal  case  against  Cobb, 

and  has  issued  execution  against  him  for  such  costs.    He 

avers  that  he  does  not  owe  and  is  not  liable  for  any  cost, 

but  if  he  is  liable  for  any  it  is  the  cost  of  the  forfeiture 

and  not  the  cost  of  the  criminal  case. 

C.  J.  Thornton,  for  plaintiff  in  error. 

A.  A.  Carson,  solicitor-general,  by  J.  H.  Worrill, 
contra. 


McBride  v.  Baoley. 

The  evidence,  though  conflicting,  warranted  the  verdict,  and  there 
was  no  error  in  refusing  a  new  triaL  Judgment  affirmed. 

March  5, 1892. 

New  trial.  Evidence.  Before  Judge  Martin.  Chat- 
tahoochee superior  court.     March  term,  1891. 

Bagley  sued  McBride,  and  McBride  sued  Bagley.  By 
agreement  the  two  cases  were  consolidated  and  tried  to- 
gether, the  petition  of  McBride  being  taken  as  a  plea  to 
the  action  of  Bagley.  The  jury  found  in  favor  of  Bag- 
ley  $222.16  principal,  with  interest,  etc.  McBride's  mo- 
tion for  a  new  trial  was  overruled,  to  which  he  excepted. 
The  only  grounds  of  the  motion  for  a  new  trial  were, 
that  the  verdict  was  contrary  to  evidence,  without  evi- 
dence to  support  it,  decidedly  and  strongly  against  the 
weight  of  evidence,  and  contrary  to  law  and  the  princi- 
ples of  justice  and  equity.  The  only  witnesses  were 
McBride  and  Bagley. 

Bagley  testified  :  McBride  and  himself  formed  a  part- 
nership in  January,  1889,  to  run  a  saw-mill,  and  con- 
tinued the  business  until  October  1,  1889,  when  they 
dissolved  with  the  following  agreement  and  understand- 
ing :  They  ascertained  that  the  liabilities  exceeded  the 
assets  by  (200  or  $300,  that  Bagley  had  put  into  the 
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business  about  $1,200  and  had  drawn  out  about  $900, 
and  that  McBride  had  put  in  about  $500  and  had  drawn 
out  $700  or  $800.  They  therefore  agreed  that  Bagley 
was  to  assume  all  liabilities,  take  charge  of  all  the  assets 
and  pay  the  debts  of  the  firm,  and  to  this  end  he  was  to 
have  all  the  accounts  owing  the  firm,  among  others  an 
account  on  Jones  Brothers  for  $187.14,  one  on  Wesley 
Baker  for  $50,  and  one  on  Cantrell  &  Company  for  $35, 
which  accounts  had  been  included  in  the  calculations  of 
McBride  and  Bagley  and  were  considered  and  under- 
stood  by  both  as  assets  whii^h  Bagley  was  to  collect  and 
with  which  to  discharge  in  part  the  debts  of  the  firm. 
On  the  basis  of  this  understanding  the  settlement  was 
made.  After  the  dissolution  Bagley  called  upon  these 
parties  for  payment,  when  they  informed  him  they  had 
paid  McBride.  He  saw  McBride,  and  he  admitted  hav- 
ing collected  them,  but  refused  to  turn  the  money  over 
to  Bagley.  The  books,  at  the  time  of  the  dissolution 
and  now,  show  that  the  accounts  were  outstanding,  and 
the  memoranda  of  settlement,  which  is  a  statement  of 
figures  of  the  various  items  of  the  business,  show  that 
when  they  figured  up  the  assets  these  accounts  were 
considered  by  both  and  put  down  on  paper  as  part  of 
the  assets.  McBride  agreed  at  the  time  that  the  memo- 
randa was  correct,  and  at  another  time,  later,  they  met 
to  have  a  settlement,  McBride  claiming  that  there  were 
some  items  of  assets  left  out  and  overlooked  in  the  first 
settlement.  They  prepared  a  second  memoranda  show- 
ing the  affairs  of  the  business,  and  in  this  these  accounts 
were  included  as  assets,  which  McBride  agreed  was  cor- 
rect. After  McBride  admitted  that  he  had  made  these 
collections  and  refused  payment,  witness  brought  his 
suit.  All  the  items  set  forth  in  the  suit  brought  by  Mc- 
Bride were  included  in  the  settlement  at  the  dissolution 
and  in  both  the  first  and  second  memoranda,  as  will  be 
seen  by  the  memoranda.    As  to  $24  McBride  claims 
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witness  owes  him,  witness  denies  that  he  owes  it.  Mc- 
Bride  did  work  at  the  mill  several  days  after  October 
1st,  but  it  was  for  the  purpose  of  winding  up  the  affairs 
of  the  firm,  and  witness  did  not  agree  to  pay  him  for  it. 
Witness  has  not  paid  all  the  firm  debts. 

McBride  testified  :  At  the  time  of  the  dissolution,  Oc- 
tober 1,  1889,  Bagley  agreed  to  take  charge  of  the  assets 
and  pay  all  the  debts.  Bagley  had  charge  of  all 
the  books,  and  at  the  time  this  agreement  was  made 
the  books  did  not  show  all  the  entries  as  witness  under- 
stood  them.  All  the  items  set  forth  in  witness's  peti- 
tion were  left  out  through  mistake.  The  memoranda 
Bagley  speaks  of  are  his  own  figures,  and  witness  did 
not  agree  to  pay  or  admit  their  correctness.  He  did  not 
collect  the  account  of  Jones  Brothers  and  never  told 
Bagley  he  had,  nor  has  he  collected  the  account  on  Can- 
trell  &  Brother.  He  has  collected  the  $60  from  Baker 
and  paid  it  out  for  Bagley*s  account ;  $10  of  it  he  paid 
to  his  brother  who  hauled  lumber  for  the  firm,  for  which 
the  firm  owed  him  ;  $20  of  it  on  a  debt  of  the  firm  to 
VanHorn,  and  the  other  $20  to  a  sawyer  for  the  firm, 
which  payment  was  on  an  order  to  witness  for  that  pur- 
pose from  Bagley.  Bagley  owes  witness  the  $25 
claimed,  for  work  witness  did  at  the  saw-mill  after  the 
dissolution.  Both  parties  kept  the  firm  books,  that  is, 
both  made  entries  in  the  books  and  had  access  to  them. 
Witness  knew  of  all  the  items  at  the  time  of  dissolution ; 
all  the  items  of  account  sued  for  by  plaintiff  appeared 
in  the  memoranda  at  the  settlement. 

There  appeared  on  the  firm  books  in  the  handwriting 
of  McBride  the  sum  of  $10  to  McBride's  brother,  $20  to 
VanHorn  and  $20  to  Carroll,  the  dat^  of  these  entries 
being  prior  to  the  settlement  made  October  1st;  and 
these  sums  were  added  into  McBride's  account,  were  a 
part  of  the  same  and  were  included  in  the  settlement. 
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Thornton  &  McMichael,  for  plaintiff  in  error. 
Peabody,  Brannon  &  Hatcher  and  Eugene  Wynn, 
contra. 


Glover  v.  Cooper. 

Though  the  evidence  was  conflicting  it  warranted  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial.        Judgment  affirmed, 
Blarch  6, 1892. 

Conflict  of  evidence.  New  trial.  Before  Judge  Mar- 
tin.    Taylor  superior  court.     February  term,  1891. 

Cooper  obtained  an  attachment  against  Glover  for 
178.05  principal,  with  interest,  upon  the  ground  that 
Glover  was  about  to  remove  from  the  county  (Taylor 
county).  Glover  filed  a  traverse  and  alleged  that  it  was 
not  true  that  he  was  about  to  remove  from  Taylor 
county;  and  that  at  the  time  of  the  attachment  he  was 
a  citizfen  of  and  resided  in  Worth  county  and  had  been 
for  two  years.  He  also  filed  a  plea  to  the  jurisdiction, 
plea  of  not  indebted,  of  payment,  etc.  The  affidavit  for 
attachment  was  made  December  12,  1888.  The  bill  of 
exceptions  states  that  the  action  coming  on  for  hearing, 
the  defendant,  under  suggestion  of  the  court  and  waiving 
no  right  and  reserving  all  his  rights  under  the  traverse, 
filed  pleas ;  that  the  traverse  and  issue  upon  the  pleas 
were  all  tried  together,  and  there  was  a  verdict  for  plain- 
tiff;  that  a  motion  for  new  trial  was  made  and  over- 
ruled, to  which  defendant  excepted.  The  only  grounds 
of  the  motion  were,  that  the  verdict  was  contrary  to 
evidence,  to  law,  against  the  evidence,  and  so  far  against 
the  weight  of  evidence  as  to  shock  the  moral  sense.  The 
evidence  was  directly  conflicting  on  all  the  issues  in  the 
case. 

C.  J.  Thornton  and  C.  G.  West,  for  plaintiff  in  error. 
W.  8.  Wallace,  by  brief,  contra. 
t88  ao 
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Jacksok,  adm'r,  i>.  City  Council  o?  Bubna  Vista. 

There  was  evidence  on  which  to  submit  the  case  to  the  jury,  and  the 
court  erred  in  granting  a  nonsuit.  Judgment  reverted, 

Mftrch  S|  1892* 

Damages.  Municipal  corparatians.  Nonsuit.  Be- 
fore Judge  Martin.  Marion  superior  court.  April 
term,  1891. 

Action  against  the  City  Council  of  Buena  Vista  for 
damages  sustained  by  the  falling  of  the  plaintiffs  horse 
into  a  railroad  cut  which  defendant  had  allowed  to  be 
made  across  a  public  street,  and  which  had,  with  the 
knowledge  of  defendant,  remained  open  without  a  bridge 
or  jToad  excavation  being  built  or  made  over  or  at  the 
cut,  and  without  a  guard-rail  or  other  thing  for  the  pro- 
tection of  the  public.  The  plaintiff  was  nonsuited.  The 
evidence  showed:  In  July,  1890,  one  Wiggins  hired 
plaintiffs  horse,  and  drove  him  across  the  public*square 
to  a  barber-shop.  WTiile  there  the  horse  took  fright 
and  ran  down  Broad  street  until  he  came  to  the  inter- 
section of  Broad  and  Baker,  then  turned  up  Baker 
street.  In  the  meantime  Wiggins  had  jumped  or  fallen 
out  of  the  buggy.  The  horse  ran  up  Baker  street  until 
he  reached  the  railroad  cut  where  he  fell  in  exactly  at  a 
point  where  the  buggy  and  wagon-tracks  were  in  Baker 
street,  and  where  the  road  had  been  before  the  cut  was 
made.  The  night  was  dark,  but  the  horse  could  see 
well.  If  a  bridge  had  been  made  across  the  cut  or  a 
crossing  fixed,  or  if  guard-rails  had  been  put  up,  the 
horse  would  not  have  fallen  in.  The  railroad-cut  was 
twenty-eight  or  thirty  feet  deep  and  thirty  or  thirty-five 
feet  wide,  and  the  sides  nearly  if  not  quite  perpendicu- 
lar. Baker  street  is  a  public  street  or  road  running 
through  Buena  Vista.  The  point  where  the  horse  fell 
in  is  near  the  public  square  and  within  the  corporate 
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limits.  The  railroad-cut  was  made  directly  across  Baker 
street  in  the  construetion  of  the  railroad,  with  the  per- 
mission of  defendant,  in  the  fall  of  1889,  and  was  fin- 
ished by  January  1,  1890,  since  which  time  it  has  stood 
open  without  a  crossing  or  bridge  or  obstruction  of  any 
kind  being  placed  in  the  street  to  keep  stock  or  persons 
from  running  into  it.  The  city  council  had  full  knowl- 
edge of  this  fact.  The  street  has  never  been  abandoned, 
and  the  city  council  has  recently  expended  $400  in  im- 
proving and  working  it.  The  horse  fell  in  at  a  point 
directly  in  the  center  of  the  street  and  where  wagons 
and  buggies  have  crossed  and  would  cross  were  there  a 
bridge  across  the  cut;  the  horse  never  deviated  from  the 
center  of  the  street  at  all.  There  is  no  dirt  or  anything 
else  in  Baker  street  to  protect  the  public  against  the  cut. 
The  horse  belonged  to  plaintiff,  and  was  worth  at  the 
lowest  estimate  $100.  It  was  young,  previously  worked 
to  wagons  and  buggies,  and  was  gentle  so  far  as  plaintiff 
knew. — ^It  was  agreed  that  the  liability  and  duty  of  the 
defendant  were  fixed  by  Acts  1888,  p.  206,  and  Code, 
§786. 

Morgan  McMichael,  by  C.  J.  Thornton,  for  plaintiff, 
cited  71  Ga.  268;  74  Ga.  774;  2  Dill.  Mun.  Corp.  (2d 
ed.)  §796. 

Miller  &  Munro,  by  M.  H.  Blandford,  for  defendant. 


Garrett  k  Sons  v.  Taylor  &  "Williams. 

Without  a  petition  by  the  creditor  as  prescribed  by  section  8297  of 
the  code,  the  judge  of  the  superior  court  has  no  jurisdiction  to 
grant  or  issue  an  attachment  against  a  fraudulent  debtor.  A 
mere  affidavit  setting  forth  the  facts  is  proof,  not  pleading,  and  is 
no  substitute  for  a  petition.  In  this  case,  the  attachment  hav- 
ing been  issued  upon  affidavit  and  without  petition,  a  motion 
made  by  the  claimants  to  dismiss  the  levy  should  have  been 
granted.  Judgment  reversed, 

March  5, 1802. 
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Attachment.  Fraudulent  debtor.  Before  Judge 
Willis.     City  court  of  Columbus^    April  term,  1891. 

Attachment  on  behalf  of  Taylor  &  Williams  against 
Dewberry  was  issued  and  levied.  Garrett  &  Sons  inter- 
posed a  claim,  on  the  trial  of  which  the  property  was 
found  subject.  The  court  overruled  motions  in  arrest 
of  judgment  and  for  a  new  trial,  and  the  claimants  ex- 
cepted. Among  the  exceptions  are,  that  the  court  erred 
in  refusing  to  dismiss  the  levy  of  the  attachment,  on 
motion  of  the  claimants,  on  the  grounds  (1)  that  "there 
was  no  petition  presented  or  filed  to  the  judge,"  fully 
and  distinctly  stating  the  grounds  of  complaint  against 
the  defendant  in  attachment  and  praying  for  an  attach- 
ment against  his  property  liable  to  attachment;  (2)  that 
there  was  no  order  of  the  judge  ordering  or  granting  an  at- 
tachment to  be  issued.  The  affidavit  to  obtain  the  attach- 
ment was  sworn  to,  and  bond  executed,  before  the  judge 
of  the  superior  court  on  December  7,1888;  and  the  attach- 
ment was  issued  by  said  judge  on  the  same  day.  The 
ground  sworn  to  was,  that  Dewberry  had  "  sold  his 
property^  to  wit  a  certain  stock  of  goods  in  the  city  of 
Columbus,  which  is  liable  for  the  payment  of  his  debts, 
for  the  purpose  of  avoiding  the  payment  of  his  debts." 
On  December  14,  the  plaintiffs  filed  their  declaration  al- 
leging that  Dewberry  was  indebted  to  them  on  Decem- 
ber 1st  the  sum  for  which  the  attachment  was  sued  out 
under  the  code,  §3297. 

Thornton  &  McMichabl  and  McNeill  &  Levy,  for 
plaintiffs  in  error. 

Peabody,  Brannon  &  Hatcher,  contra. 


Pool  v,  Callahan. 


1.  A  juror  who  ia  sometimes  known  as  W.  W.  Bradley  and  sometimes 
as  W.  M.  Bradley,  and  who  writes  his  name  sometimes  one  way 
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and  sometimes  the  other,  may  be  described  in  the  j  ury-list  by  either 
name,  it  not  appearing  that  his  true  name  partakes  more  of  one 
form  than  of  the  other,  and  there  being  affirmative  evidence  tend- 
ing to  show  that  he  was  the  identical  person  referred  to  in  the 
jury-list,  and  no  evidence  to  the  contrary. 

2.  That  a  juror's  name  was  not  upon  the  books  of  the  tax-receiver 
is  no  cause  for  new  trial  where  the  objection  is  not  made  until 
after  verdict     Osgood  v.  State,  63  Ga.  791. 

3.  The  evidence  though  conflicting  warranted  the  verdict. 

March  5, 1992.  Judgment  affirmed. 

Jurors.  Practice.  Evidence.  Verdict.  Before  Judge 
Willis.     City  court  of  Columbus.     April  term,  1891. 

Callahan  sued  Pool  for  |65  balance  claimed  to  be  due 
on  a  house  building  contract,  and  obtained  a  verdict  for 
that  amount.  A  new  trial  was  denied,  and  Pool  ex- 
cepted. The  grounds  for  new  trial  were,  that  the  ver- 
dict was  contrary  to  law  and  evidence;  that  W.  W. 
Bradley,  one  of  the  jurors  that  tried  the  case,  was  not  in 
the  jury-box  nor  on  the  jury-list ;  and  that  the  name  of 
another  of  the  jurors,  M.  V.  Cook,  did  not  appear  upon 
the  tax-books  or  list  for  taxes.  The  facts  stated  as  to 
the  jurors  were  unknown  to  Pool  or  his  counsel  until 
after  the  trial,  as  appears  by  their  affidavits.  The  record 
also  contains  the  affidavit  of  "W.  W.  Bradley,  in  which 
he  says  that  he  was  one  of  the  jurors  who  tried  the  case, 
that  he  is  sometimes  known  as  W.  W.  Bradley  and  some- 
times as  W.  M.  Bradley,  that  he  sometimes  signs  his 
name  one  way  and  sometimes  the  other,  that  he  is  the 
W.  M.  Bradley  whose  name  is  on  the  jury-list,  that  there 
is  no  other  W.  M.  Bradley  on  said  jury-list  or  in  the 
county  in  his  certain  knowledge,  and  that  he  has  been  a 
citizen  and  tax-payer  of  the  county  for  five  or  six  years. 

By  the  contract  sued  on,  dated  March  4,  1890,  Calla- 
han agreed  to  rebuild  and  finish  all  wood  work  and  brick 
work  of  a  house  according  to  specifications  and  sketch  ; 
and  Pool  agreed  to  pay  him  $300  in  installments  as  the 
work  progressed,  twenty  per  cent,  of  that  amount  to  be 
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held  back  until  the  work  was  completed,  the  house  to  be 
finished  by  May  1,  1890;  if  the  weather  would  permit. 
Among  the  specifications  were,  that  the  contractor  was 
to  do  all  carpenter  and  brick  work,  and  the  owner  would 
lath,  plaster  and  paint  the  house ;  the  contractor  was  to 
do  a  good  job  of  such  materials  as  would  be  furnished 
him  by  the  owner,  who  was  to  furnish  all  materials,  and 
such  as  he  furnished  would  be  used ;  the  contractor 
would  use  all  old  material  from  a  house  which  was  to  be 
taken  down,  where  it  would  do  to  put  in,  andVemainder 
new;  chimneys  to  be  four  feet  broad  up  to  the  ceiling; 
and  house  to  be  finished  up,  good,  plain,  neat  work. 
There  was  testimony  for  the  plaintiff  to  the  following 
effect :  He  had  performed  the  work  and  complied  with 
the  terms  of  the  contract.  The  work  was  finished  on  or 
about  July  5,  1890,  when  the  balance  sued  for  became 
due  and  has  not  been  paid.  The  work  was  not  com- 
pleted on  the  1st  of  May,  1890,  for  the  reason  that 
plaintiff  had  to  wait  for  lumber  and  materials  which  de- 
fendant was  to  furnish  him.  The  mantels,  base-boards 
and  moldings  should  not  be  put  in  until  the  plastering 
had  been  done,  as  it  made  a  better  job  done  that  way. 
There  was  about  one  week  of  bad  weather  during  the 
progress  of  the  work.  He  used  all  the  old  material  of 
the  old  house  in  the  construction  of  the  new  one  that 
could  be  used,  and  the  balance  with  new  lumber ;  and 
the  entire  job  was  done  in  a  good,  plain,  neat,  substan- 
tial manner.  It  was  impossible  to  make  a  first  class  job 
out  of  the  old  house  materials,  or  part  old  and  part  new 
material.  New  lumber  would  shrink  ;  old  lumber  would 
warp,  and  would  not  fit  as  closely  and  evenly  as  new 
lumber.  The  work  was  done  as  well  as  it  could  have 
been  done  with  the  materials  furnished  by  the  defend- 
ant. On  the  5th  of  July,  1890,  the  plaintiff  and  de- 
fendant were  at  the  house,  and  defendant  examined  the 
house  and  found  that  a  lock  was  needed  on  one  of  the 
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doors.  He  called  this  to  the  attention  of  the  plaintiflF, 
who  promised  to  have  it  fixed ;  and  defendant  said  he 
was  perfectly  satisfied  with  the  job,  and  if  plaintiff 
would  go  down  town  with  him  and  get  the  lock,  he 
would  pay  him  up  the  balance  of  the  money  for  the  job 
at  once.  They  went  together  and  got  the  lock,  but  de- 
fendant put  off  the  payment  to  some  other  time.  Plain- 
tiff did  not  put  locks  in  two  windows  and  shelves  in  the 
closets  until  after  the  5th  of  July,  1891;  these  things 
were  not  in  the  contract  and  not  in  the  old  house,  but 
he  put  them  in  to  satisfy  the  defendant. 

Testimony  for  the  defendant :  The  house  has  not  yet 
been  finished  according  to  the  contract.  The  job  was 
very  poor  work,  was  unskillfuUy  and  carelessly  done  in 
many  respects ;  none  of  it  was  done  properly,  except  the 
shingling  of  the  roof.  There  were  defects  in  the  brick 
work  in  not  putting  in  two  brick  pillars  under  one  of 
the  sleepers  of  the  house  where  it  was  unsupported  by 
the  chimneys,  which  plaintiff  refused  to  put  in,  and  de- 
fendant placed  them  at  an  expense  of  f  1 .50.  The  chim- 
neys, instead  of  being  4  feet  wide,  were  made  wider, 
thereby  making  a  misfit  for  the  mantles.  The  brick 
pillars  under  the  front  veranda  were  not  uniformly  lo- 
cated and  did  not  make  a  neat  job.  The  window-frames 
were  not  put  in  line  with  each  other,  some  higher  and 
some  lower,  and  not  equal  distance  from  the  door  or 
center  of  house  in  the  rear  side.  The  veranda  posts 
in  front  were  irregularly  placed,  no  two  of  them  being 
the  same  distance  apart.  Defendant  exhibited  to  the 
jury  impressions  he  had  taken  in  wax  of  about  sixteen 
cracks  in  different  parts  of  the  house.  They  were  from 
over  one  mch  to  one  eighth  of  an  inch  in  size.  There 
was  a  ferack  next  to  a  door-frame  one  and  one  eighth 
inches  wide,  and  another  four  fifths  of  an  inch  wide. 
There  were  threeJ  or  four  cracks  over  the  water-tables 
one  half  inch  wide,  above  window  frames  on  the  outside; 
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also  three  or  four  other  cracks  on  outside  between 
weatherboarding  and  windows  and  door-frames,  from 
one  eighth  to  one  fourth  inch  in  size ;  also  three  or  four 
cracks  in  open  joints  of  one  fourth  inch  at  the  joints  of 
the  molding  on  base-plank  inside  the  house.  There 
were  defects  in  the  fitting  of  the  doors,  window-sash  and 
frames  of  both,  leaving  variations  from  one  fourth  to 
three  fourths  of  an  inch  from  the  rule  for  such  work. 
There  were  also  defects  in  the  flooring,  all  of  which  was 
new  lumber.  Defendant  used  all  diligence  and  eflfiort  to 
facilitate  and  aid  the  plaintiff  in  doing  the  work  well 
and  with  the  least  possible  delay;  he  authorized  and 
directed  plaintiff  to  get  all  lumber  and  material  that  he 
needed  at  any  lumber  yard  in  town;  and  no  delay  was 
caused  by  defendant  on  this  account.  All  material 
should  be  good  and  was  good,  except  some  pieces  put 
in  by  the  carelessness  of  some  of  the  workmen.  Plain- 
tiff locked  plasterers  out  at  one  time,  and  refused  to  do 
his  work,  and  demanded  payment  of  the  balance  to  be 
due  upon  completion  of  the  work,  and  refused  to  do  the 
work  until  this  balance  was  paid  him.  To  make  the  job 
complete  and  such  a  good,  plain,  neat  job  as  the  con- 
tract called  for,  would  require  an  outlay  from  $150  to 
$200.  A  good  and  neat  job  could  be  done  in  tearing 
down  and  rebuilding  an  old  house;  and  it  was  not  nec- 
essary for  the  plastering  to  be  done  in  a  house  before 
the  mantels,  base-boards  and  molding  were  put  up.  The 
defendant  testified  that  he  did  not  make  the  statements 
testified  to  by '  the  plaintiff  and  another  witness,  in 
reference  to  his  being  satisfied  with  the  work;  that  the 
job  was  not  completed  according  to  the  agreement,  and 
he  was  not  satisfied  with  it,  and  never  said  so;  that  at 
the  time  stated  there  was  other  unfinished  work;  fasten- 
ings to  windows,  repairing  a  sash,  and  shelves  to  be  put 
in  closets,  which  work  plaintiff  did,  and  defendant  did 
not  get  possession  of  the  house  until  the  6th  of  August, 
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1890.  Most  of  the  material  in  the  house  was  new ;  he 
instructed  plaintift*  to  use  none  but  the  best  material 
either  of  the  old  or  the  new.  Before  the  suit  was 
brought,  defendant  did  telephone  to  plaintiff's  counsel 
that  the  sash-locks  and  transom- lights  and  closet-shelves 
remained  to  be  done,  and  that  when  these  things  were 
done,  and  everything  else  there  might  remain  to  do 
which  he  could  not  think  of  then,  he  would  settle. 

W.  T.  Pool,  pro  se. 

F.  D.  Pbabody,  by  brief,  contra. 


BURKHALTER   V.   OLIVER. 


»8  47Hl 
alio  183 
I  88  473 
,eU9  248 

1.  The  act  of  1889  requires  that  only  such  parts  of  the  record  as  are   nzi  835 
material  to  a  clear  understanding  of  the  errors  complained  of  shall 

be  specified  in  the  bill  of  exceptions  and  sent  up  to  this  court. 
Where  the  error  complained  of  is  the  refusal  of  a  new  trial,  and 
the  bill  of  exceptions  sets  forth  the  verdict  and  each  ground  of 
the  motion  for  a  new  trial  on  which  error  is  assigned,  it  is  not 
necessary  to  require  the  verdict  or  the  motion  to  be  sent  up  in 
the  transcript  of  the  record;  and  the  judge*s  certificate  being  in 
the  requisite  form,  and  these  documents  not  being  included 
amongst  the  parts  of  the  record  specified  in  the  bill  of  exceptions, 
the  writ  of  error  will  not  be  dismissed  because  they  were  not 
specified  and  sent  up.    Lewis  v.  Clegg,  87  Oa,  449,  distinguished. 

2.  In  an  action  of  trespass  for  damages  both  to  the  possession  and 
to  the  freehold,  the  plaintiff  testifying,  "  I  did  not  hold  the  title 
to  the  land  that  was  damaged  at  the  time  it  was  damaged ;  I  did 
not  hold  the  title  to  the  right  of  way  of  the  railroad  at  the  time 
it  was  being  graded  by  defendant ;  I  bought  the  bottom  land  that 
was  damaged  and  the  right  of  way  that  was  graded  knowing  it 
was  damaged,"  he  cannot  recover  the  damage  done  to  the  free- 

.    hold ;  and  the  verdict  being  much  in  excess  of  the  damage  done 
to  the  possession  alone,  the  court  erred  in  not  granting  a  new 
trial. 
December  7, 1891. 

Pracjice  in  Supreme  Court.  Trespass.  Damages. 
Before  Judge  Eve.  City  court  of  Richmond  county. 
February  term,  1891. 

Oliver  sued  Burkhalter  for  damages  from  entering 
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upon  the  land  of  Oliver,  digging  up  and  destroying  his 
crop,  excavating  and  removing  the  soil  and  causing  em- 
bankments to  be  thrown  up,  thereby  causing  the  water 
to  be  arrested  in  its  flow  off  the  land  and  to  be  dammed 
up  on  it.  The  jury  found  for  the  plaintiff  $200.  The 
defendant  moved  for  a  new  trial  upon  the  grounds  that 
the  verdict  was  contrary  to  law,  evidence,  etc.,  and  was 
excessive.  The  motion  was  overruled,  and  he  excepted. 
Plaintiff's  evidence  was,  in  brief:  In  August,  1886, 
Burkhalter  came  on  his  land,  over  his  protest,  with  a 
large  force  of  hands  to  grade  a  railroad.  The  hands 
threw  the  dirt  upon  the  land,  covering  the  crops  and 
making  an  embankment  which  caused  the  water  to 
stand  on  the  land  and  sour  the  soil  and  ruin  the  land. 
Plaintiff  once  cut  through  the  embankment  and  let  out 
the  water,  but  it  soon  filled  up  again,  and  the  water  is 
still  there  and  the  land  upon  which  it  is  is  not  fit  for 
anything.  He  has  been  at  work  on  the  land  ever  since, 
but  it  is  still  in  a  bad  condition.  He  was  injured  by  the 
water  standing  on  his  land  about  $300.  He  had  corn 
on  part  of  the  land,  and  the  rest  was  in  grain.  Burk- 
halter went  about  three  hundred  yards  through  his 
crops,  and  the  crops  were  ruined.  Burkhalter  promised 
to  pay  him  for  the  corn  that  was  ruined,  but  never  did 
BO,  and  he  has  never  been  paid  for  the  damage  to  his 
land.  About  ten  bushels  of  corn  were  covered  by  the 
dirt.  Abqut  three  acres  were  spoiled.  It  was  plaintiffs 
own  land.  The  title  is  not  in  his  name,  it  never  has 
been;  one  Davis  holds  the  title  to  secure  a  debt.  Plain- 
tiffs bottom  land  was  dug  up.  He  does  not  know  how 
many  acres  are  in  the  bottom  land,  but  thinks  there  is 
about  an  acre.  The  water  covers  about  three  acres. 
Plaintiff  returns  this  land  at  $4  an  acre.  Burkhalter 
tore  up  the  corn,  which  was  ripe.  Plaintiff  asked  him 
to  have  the  com  pulled  up  and  laid  to  one  side.  Three 
or  four  thousand  feet  was  the  distance  Burkhalter  went 
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through  the  piace,  the  length  of  the  embankment  being 
about  thirty-five  hundred  feet.  There  are  about  four 
acres  in  the  bottom,  and  plaintiff  does  not  know  how 
much  of  it  was  ruined,  it  was  covered  up ;  there  are  one 
hundred  t^qd  eighty-seven  acres  in  his  place.  Davis 
holds  the  deed  to  the  place  to  secure  a  debt ;  plaintiff 
holds  the  title  to  the  line  of  the  railroad*  Plaintiff  had 
the  title  to  the  line  of  the  railway  and  to  the  land  that 
was  damaged.  He  did  not  hold  the  title  to  the  land 
that  was  damaged  at  the  time  it  was  damaged.  He  did 
not  hold  the  title  to  the  right  of  way  of  the  railroad  at 
the  time  it  was  being  graded  by  Burkh alter.  Plaintiff 
bought  the  bottom  land  that  was  damaged  and  the  right 
of  way  after  it  was  graded,  knowing  that  it  was  dam- 
aged. He  has  never  held  the  title  to  the  land,  does  not 
hold  it  now;  Davis  holds  the  title  now  and  did  at 
the  time  it  was  damaged ;  the  title  never  has  been 
in  plaintiffs  name.  Since  Biirkhalter  cut  up  the 
land  there  are  but  two  places  where  plaintiff  can  cross 
from  one  part  of  his  plantation  to  the  other.  When  the 
corn  was  pulled  up  it  Was  covered  up;  the  hands  did 
not  throw  the  dirt  out  far  enough,  and  it  covered  it  up. 
Plaintiff  does  not  know  how  much  com  was  ruined ;  he 
used  some  of  it,  but  not  much;  Burkhalter  said  there 
were  ten  bushels,  and  that  he  would  pay  plaintiff  for  it. 
Corn  was  worth  at  that  time  about  seventy -five  or  eighty 
cents  a  bushel.  A  witness  for  plaintiff  testifi^ed  that  the 
water  is  still  on  the  land.  He.  thought  the  land  had 
been  damaged  about  $250  or  |300 ;  but  further  testified 
that  his  land  was  better  than  Oliver's,  and  he  returned 
his  land  for  taxation  at  $5  per  acre.  Another  testified 
that  there  were  three  or  four  acres  in  the  whole  bottom, 
and  he  thought  the  land  was  damaged ;  if  it  had  been 
his,  he  would  not  have  had  it  done  for  less  than  $200  or 
$300.  Another,  that  Oliver  had  been  damaged  about 
$250,  and  witness  thought  it  was  very  inconvenient  to 
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have  to  go  way  around  to  get  through  your  place ;  that 
the  cut  had  spoiled  plaintifTs  plautatioa ;  that  plaintiff 
could  not  get  from  one  part  of  it  as  conveniently  as 
formerly,  but  had  to  go  around  about  a  quarter  of  a 
mile ;  that  the  cut  was  so  that  plaintift  could  not  get 
across  it,  and  to  make  a  good  crossing  through  the  em- 
bankment would  cost  about  $6. 

The  testimony  for  defendant  was  to  the  effect  that 
plaintiff  did  not  object  to  the  work  being  done,  but  said 
he  was  glad  the  railroad  was  going  through  his  land 
but  he  hoped  he  would  get  paid  for  it ;  that  about  four 
or  five  bushels  of  his  corn  was  ruined ;  and  that  plaintiff 
never  made  any  demand  on  Burkhalter  for  damages. 

Twiggs  &  Vbrdery,  for  plaintiff  in  error,  cited  40  Ga. 
481;  48  Ga.  42;  109  Mass.  527,  537;  17  Pick.  76. 

C.  Heard  and  J.  C.  C.  Black,  contra,  cited  23  Ga. 
590 ;  Code,  §§3015,  3066. 

Bleckley,  Chief  Justice. 

1.  Prior  to  the  act  of  1889,  there  had  to  be  brought 
to  this  court  a  complete  transcript  of  the  record  in  the 
court  below  of  the  case  to  be  reviewed,  but  that  act  re- 
stricts the  transcript  to  such  parts  of  the  record  as  are 
specified  in  the  bill  of  exceptions,  and  no  part  is  to  be 
specified  unless  the  same  be  material  to  a  clear  under- 
standing of  the  errors  complained  of.  Acts  of  1889,  p. 
114.  In  the  present  case  the  bill  of  exceptions  states 
that  the  trial  below  resulted  in  a  verdict  against  the  de- 
fendant for  the  sum  of  $200  ;  and  that  a  motion  for  a 
new  trial  was  made  by  the  defendant  and  overruled  by 
the  court,  a  brief  of  the  evidence  having  been  approved, 
filed  and  made  a  part  of  the  record.  Error  is  assigned 
on  the  refusal  of  the  court  to  grant  a  new  trial  upon 
each  ground  contained  in  the  motion,  the  exact  language 
of  each  ground  being  quoted  in  the  assignment  of  errors. 
The  parts  of  the  accord  specified  as  material  to  a  clear 
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understanding  of  the  errors  complained  of  are  the  peti- 
tion, the  brief  of  evidence,  and  the  order  overruling  the 
motion  for  a  new  trial  The  certificate  of  the  judge  is 
in  the  form  prescribed  by  the  statute.  We  know  by  the 
certificate  that  the  bill  of  exceptions  is  true,  and  conse- 
quently we  know  that  the  verdict  was  for  J200;  that  a 
motion  for  a  n6w  trial  was  made  and  denied,  and  what 
each  ground  of  the  motion  was.  We  also  know  that  in 
the  opinion  of  the  judge  who  certified  the  bill  of  excep- 
tions, no  part  of  the  record  is  material  to  a  clear  under- 
standing of  the  errors  complained  of,  except  the  parts 
specified.  These  parts,  including  the  brief  of  evidence, 
all  appear  in  the  transcript  duly  certified  by  the  clerk. 
On  this  state  of  facts  we  can  have  no  hesitation  in  de- 
nying the  motion  to  dismiss  the  writ  of  error,  that  mo- 
tion being  based  on  the  ground  that  the  verdict  and  the 
motion  for  a  new  trial  are  not  specified  as  parts  of  the^ 
record  to  be  sent  up,  and  are  not  embraced  in  the  tran- 
script. That  certain  facts,  such  as  the  amount  of  a  verdict 
and  the  grounds  of  a  motion  for  a  new  trial,  appear  of 
record,  will  not  hinder  the  same  facts  from  being  stated 
in  the  bill  of  exceptions  and  verified  by  the  certificate 
of  the  judge.  True,  this  could  not  be  done  under  the 
prior  law,  and  may  not  be  the  best  practice  under  the 
act  of  1889,  but  there  is  certainly  nothing  in  that  act 
which  prohibits  it,  and  the  general  spirit  and  policy  of 
the  act  is  to  have  no  more  of  the  record  brought  up  than 
is  necessary.  What  was  said  in  Lewis  v.  Clegg^  87  Qa. 
449,  is  to  be  understood  with  reference  to  the  facts  of 
that  case.  In  that  case  no  transcript  whatever  was  sent 
up.  The  bill  of  exceptions  set  out  what  purported  to 
be  copies  of  various  parts  of  the  record,  without  other- 
wise specifying  anything  as  material,  and  the  judge^s 
certificate  was  in  the  usual  form.  It  directed  a  complete 
copy  of  such  parts  of  the  record  as  were  in  the  bill  of 
exceptions  specified,  to  be  sent  up,  and  therefore  did  not 
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attempt  to  verify  the  copies  set  out  in  the  bill  of  excep- 
tions, but  left  the  verification  to  rest  on  an  official  tran- 
script to  be  furnished  by  the  clerk.  So  far  from  certi- 
fying that  these  parts  were  not  necessary  to  be  brought 
up  by  transcript,  the  judge  certified  in  effect  that  they 
were  necessary  to  be  so  brought  up,  for  he  directed  the 
clerk  to  send  them.  Here,  on  the  contrary,  the  judge 
virtually  says  that  what  appears  in  the  bill  of  exceptions 
concerning  the  verdict  and  the  motion  for  a  new  trial  is 
enough  when  taken  in  connection  with  the  evidence  and 
those  parts  of  the  record  which  are  specified  to  be  sent 
up,  and  which  the  clerk  has  sent  up  by  transcript.  And 
it  is  enough.  We  have  no  difficulty  in  arriving  at  a 
clear  understanding  of  each  and  every  error  complained 
of.  Nothing  is  wanting  which  is  requisite  to  enlighten 
us  fully.  The  motion  to  dismiss  the  writ  of  error  is  de- 
nied. Let  it  be  remembered  that  the  writ  of  error  itself, 
*that  is,  the  certificate  of  the  judge  annexed  to  the  bill 
of  exceptions,  is  not  defective,  the  same  being  in  the 
form  prescribed  by  the  statute. 

2.  The  action  was  for  damages  both  to  the  possession 
and  to  the  freehold.  The  plaintiff,  being  a  witness  in 
his  own  behalf,  testified :  "I  did  not  hold  the  title  to 
the  land  that  was  damaged  at  the  time  it  was  damaged ; 
I  did  not  hold  the  title  to  the  right  of  way  of  the  rail- 
road at  the  time  it  was  being  graded  by  the  defendant ; 
I  bought  the  bottom  land  that  was  damaged  and  the 
right  of  way  that  was  graded  knowing  that  it  was  dam- 
aged." To  reconcile  these  statements  with  other  parts  of 
his  testimony  may  be  difficult,  but  they  are  so  clear  and 
definite  that  there  can  be  no  good  reason  for  not  tak- 
ing them  as  true.  He  was  the  only  witness  who  testi- 
fied touching  these  facts,  and  if  his  evidence  as  a  whole 
bears  two  constructions,  the  one  which  is  less  favorable 
to  his  interest  ought  to  be  adopted.  Baggett  v.  TVulock, 
77  Ga.  369.     Though  he  was  in  possession  when  the 
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trespasB  wafi  committed,  it  affirmatively  appearing  that 
he  wa8  not  then  the  owner  of  the  freehold  but  bought 
it  afterwards,  his  recovery  should  be  restricted  to  th^ 
damages  which  he  himself  sustained  as  the  tenant  in 
possession,  the  right  of  recovery  for  damage  by  perma- 
nent injury  to  the  freehold  being  in  the  person  who  then 
owned  the  premises.  Code,  §§3016,  3016  ;  1  Sedgwick, 
Damages,  §69,  3  Id.  §926 ;  2  Rorer,  Railroads,  786.  It 
will  be  noticed  that  this  action  is  not  against  the  rail- 
road company,  but  against  the  contractor  who  graded 
and  constructed  the  road-bed ;  and  it  will  be  observed 
also  that  the  trespass  complained  of  is  not  a  continuous 
but  a  completed  trespass.  For  these  reasons  the  question 
involved  in  Pappenheim  v.  Metropolitan  Rwy.  Co.,  de- 
cided by  the  Court  of  Appeals  of  New  York,  28  N.  E. 
Rep.  518,  as  to  the  right  of  a  vendee  to  recover  for  a 
trespass  begun  during  the  ownership  of  his  vendor,  and 
continued  up  to  and  after  the  time  of  the  vendee's  pur- 
chase, does  not  arise.  That  is  a  question  of  grave  im- 
port. The  case  just  referred  to  decides  it  in  the  affirma- 
tive ;  but  whether  the  law  of  Georgia  in  this  respect  co- 
incides with  that  of  New  York,  is  open  for  future  deter- 
mination. Under  the  evidence  in  the  record  the  amount 
of  the  verdict  is  much  in  excess  of  the  damage  done  to 
the  possession  of  the  plaintiff  below,  and  for  this  reason 
the  court  erred  in  not  granting  a  new  trial. 

Judgment  reversed. 


DoTTBRER,  trustee,  et  al.  v.  Freeman. 


m    3691 
'bS    479 

1.  When  one  borrows  money  from  a  bank  to  pay  for  land,  gives  hia  ^^  ^"^ 

negotiable  promissory  note  to  the  bank  for  the  money  and  causes 
a  conveyance  of  the  land  to  be  made  to  the  president  of  the  bank, 
such  conveyance  b^ing  absolute  but  intended  only  as  security  for 
the  payment  of  the  loan,  it  is  no  cause  for  setting  the  deed  aside 
that  the  borrower  intended  that  it  should  be  made  to  the  bank 
and  not  to  its  president,  and  that  to  this  extent  the  transaction 
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waa  on  his  part  a  mistake,  more  especially  if  the  note  was  re- 
newed several  times  and  each  renewal  note,  as  well  as  the  original, 
described  the  deed  as  it  was  in  fact  made. 

2.  Such  deed  would  not  be  rendered  void  by  usury  in  the  last  renewal 
note,  there  being  no  usury  in  the  loan  nor  in  the  contract  between 
the  parties  to  the  deed  itself. 

3.  Such  renewal  note  being  negotiable  and  having  been  transferred 
after  due,  and  an  absolute  deed  to  the  premises  held  as  security 
having  been  made  by  the  president  of  the  bank  to  the  transferee 
of  the  note,  the  actual  amount  due  on  such  note  should  be  ten- 
dered to  the  transferee  in  order  to  entitle  the  debtor  to  maintain 
a  bill  against  such  transferee  to  vacate  his  title  to  the  land.  Even 
if  such  tender  could  be  made  after  filing  the  bill,  this  was  not 
done  in  the  present  case. 

4.  A  motion  for  a  new  trial  made  at  the  same  term  at  which  a  bill  is 
taken  pro  confeno  and  final  decree  thereon  rendered,  should  be 
granted  if  the  verdict  and  decree  be  founded  alone  on  the  order 
taking  the  bill  pro  confesw  and  on  complainant's  affidavit  as  pre- 
scribed in  section  4208  of  the  code,  required  to  render  the  same 
eflfective,  unless  the  bill  shows  on  its  face  all  the  facts  requisite  to 
a  recovery.  Certainly  this  rule  ought  to  be  applied  where  facts 
vouched  by  matters  of  record  in  the  same  court,  strongly  tending 
to  show  that  injustice  has  been  done,  are  brought  to  the  attention 
of  the  presiding  judge  at  the  hearing  of  the  motion  for  a  new 
trial. 

December  7, 1891. 

Equity.  Mistake.  Usury.  Deed.  Promissory  note. 
Tender.  New  trial.  Before  Judge  Roney.  Richmond 
superior  court.     April  adjourned  term,  1891. 

On  March  20,  1884,  Freeman  filed  his  bill  against 
Roberts,  the  Bank  of  Augusta  and  Mary  A.  Newby,  of 
Richmond  county,  and  her  trustee,  Dotterer,  of  South 
Carolina,  alleging,  in  brief  :  In  April,  1879,  he  bought 
at  the  city  of  Augusta  sheriffs  sales  for  taxes  certain 
described  land  with  the  improvements  thereon,  for  J800, 
and  agreed  with  the  Bank  of  Augusta  to  borrow  that 
sum  from  it  and  to  secure  it  by  a  conveyance  of  the  land. 
Having  obtained  the  money  he  went  to  the  sheriff  to 
receive  the  deed,  which  was  prepared  and  ready  for  sig- 
nature.  To  save  the  expense  of  two  deeds  he  requested 
the  sheriff  to  make  the  deed  directly  to  the  bank,  which 
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was  agreed  to  be  done,  though  by  some  mistake  the 
name  of  Roberts,  its  president,  was  inserted  as  grantee 
instead  of  the  bank.  The  bank  recognized  complainant 
as  the  owner,  subject  only  to  its  right  to  hold  the  prop- 
erty as  security,  and  took  from  him  a  note  for  the  sum 
mentioned,  reciting  therein  that  the  deed  was  held  by  it 
as  collateral  security  for  the  debt.  This  note  was  taken 
up  by  his  giving  a  new  note  with  the  same  conditions 
and  recitals,  and  finally,  after  successive  notes  had  been 
thus  given,  he  gave  a  note  dated  March  10, 1880,  which 
he  was  unable  to  pay  at  its  maturity,  but  retained  pos- 
session of  the  premises  until  some  time  in  April,  1882. 
He  has  never  been  sued  on  this  note  and  recognizes  that 
he  is  still  liable  thereon.  On  information  and  belief  he 
charges  that  after  he  failed  to  meet  this  last  note,  the 
bank,  by  some  pretended  conveyance  from  Roberts  and 
not  from  the  bank,  sold  the  note*  to  J.  M.  Newby  as 
agent  of  Dotterer,  trustee  of  Mary  Newby,  who  now 
holds  it  together  with  a  pretended  deed  to  the  land, 
dated  March  8,  1881,  signed  by  Roberts  individually. 
The  note  in  question  was  usurious  on  its  face,  and  Rob- 
erts, the  bank,  Newby  and  Dotterer,  at  the  time  of  the 
pretended  conveyance  had  notice  that  the  note  was  in- 
fected with  usury,  and  that  neither  the  bank  nor  Rob- 
erts got  any  title  nor  could  convey  a  good  title.  The 
conveyance  was  made  without  complainant's  knowledge 
or  consent,  without  taking  the  course  provided  by  law 
in  such  cases,  and  without  even  a  compliance  with  the 
terms  of  the  note,  if  it  should  be  held  that,  infected  with 
usury  as  it  was,  anything  therein  could  authorize  a  sale 
of  the  land.  Therefore  the  conveyance  is  void  and  Dot- 
terer has  no  title ;  but  owing  to  the  failure  to  have  a 
title  made  to  petitioner  by  the  sherifi^,  he  is  unable  to 
recover  by  law.  Newby,  Dotterer,  the  bank  and  Roberts 
had  knowledge  of  all  the  facts  above  set  forth.  In  Feb- 
ruary, 1881,  recognizing  that  he  was  justly  indebted  to 
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the  bank  $300  and  lawful  interest,  he  made  a  tender 
thereof  to  it  in  lawful  money  and  legal  tender,  demand- 
ing a  surrender  of  the  note  and  a  deed  from  the  bank 
to  the  property,  which  was  refused.  Offering  to  do 
equity,  he  prays  to  be  directed  how  much  is  due,  and 
whether  it  should  be  paid  the  bank  or  Dotterer,  offering 
to  pay  it  to  the  one  to  whom  it  is  due ;  for  a  decree 
against  the  defendants,  requiring  them,  upon  payment 
of  the  sum  due,  to  reconvey  the  land  to  him  ;  for  a  de- 
cree cancelling  the  deed  from  Roberts  to  Dotterer,  trus- 
tee, as  a  cloud  upon  his  title,  upon  the  payment  of  any 
sum  due  by  him ;  and  for  general  relief. — ^Attached  as 
exhibits  are  the  deed  from  Roberts  to  Dotterer,  trustee, 
for  a  consideration  of  $878.69,  made  March  14,  1881, 
and  recorded  April  5,  1882 ;  and  the  two  notes  of  Free- 
man, dated  respectively  May  1,  1879,  and  March  10, 
1880,  each  for  $300 j  payable  to  the  Bank  of  Augusta  or 
the  order  of  its  cashier.  They  recite  that  the  maker  has 
deposited  with  the  bank,  as  collateral  security  for  their 
payment,  the  deed  to  Roberts  to  the  property  in  question, 
which,  or  any  part  thereof,  the  maker  authorizes  the 
the  bank  or  its  president  or  cashier  to  sell  without  no- 
tice, at  public  or  private  sale,  at  the  option  of  the  bank 
or  its  president  or  cashier,  in  case  of  the  non-payment 
of  the  note,  applying  the  net  proceeds  to  its  payment, 
including  interest  at  the  rate  of  twelve  per  cent.,  and 
all  counsel  fees  and  expenses  incurred,  and  accounting 
to  him  for  the  surplus,  if  any,  and  in  case  of  deficiency 
he  promises  to  pay  the  bank  the  amount  thereof  forth- 
with after  such  sale,  with  legal  interest ;  and  that,  to  se- 
cure their  payment  with  any  other  indebtedness  due  or 
to  become  due,  the  bank  is  authorized  to  retain  and  sell 
said  collateral,  and  any  deposit  made  with  it,  whenever 
deemed  advisable,  and  apply  the  same  to  the  payment 
thereof. 

The  subpoena  to  this  bill  named  as  the  parties  defend- 
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ant,  "The  Bank  of  Augusta  and  William  S.  Roberts  et  aV 
The  bill  was  personally  served  upon  Roberts,  the  Bank 
of  Augusta  and  Mrs.  Newby  on  March  25,  1884.  On 
June  9,  1887,  an  order  was  taken  for  service  upon  Dot- 
terer,  trustee,  by  publication.  On  May  1, 1890,  an  order 
was  passed  by  which  Freeman  wafl  allowed  to  take  the 
bin  pn  mmftnQ  upon  making  an  affidavit  "  that  of  his 
own  personal  knowTe^je  ti[k£  allegations  in  said  bill  are 
true  and  were  each  and  all  within  thA  knowledge  of  the 
defendants  and  each  of  them,  and  that  each  and  all  of 
the  allegations  in  said  bill  must  have  been  admitted 
to  be  true  in  an  honest  answer  by  them  to  said  bill." 
The  order  recited  that  the  case  was  continued  from  time 
to  time,  but  assigned  for  trial  at  the  last  term  of  the 
court;  that  it  was  passed  without  trial  because  not 
reached;  that  it  was  regularly  assigned  for  trial  for  May 
1,  1890  ;  that  notice  thereof  had  been  given  defendants; 
that  no  demurrer,  plea  or  answer  had  been  filed;  and  that 
discovery  was  not  waived.  A  verdict  and  decree  were  ac- 
cordingly taken,  that  the  deed  to  Dotterer,  trustee,  be 
cancelled ;  that  he  and  Mary  A.  ITewby  convey  the  land 
to  complainant,  and  in  lieu  thereof  the  verdict  and  decree 
operate  as  a  conveyance ;  that  complainant  pay  to  the 
trustee  or  to  Mary  A.  ITewby  ^800  with  interest  at  twelve 
per  cent.,  and  that  all  question  of  mesne  profits  and  set- 
off for  improvements  be  left  open  for  adjustment  between 
the  parties,  or,  in  default  thereof,  be  settled  by  subse- 
quent and  separate  suit.  The  defendants,  and  especially 
Mrs.  Newby  and  Dotterer,  trustee  (as  the  only  ones 
having  any  real  interest  in  the  issue),  moved  for  a  new 
trial,  which  motion  was  overruled,  and  they  excepted. 
Besides  the  general  grounds  that  the  verdict  was 
contrary  to  law,  evidence,  etc.,  it  was  alleged  that  it  was 
without  any  truthful  evidence  to  support  it ;  and  that 
J.  M.  Newby,  who  expected  to  look  after  the  interest  of 
Dotterer,  trustee,  and  Mary  A.  Newby,  was  providen- 
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tially  prevented  from  attending  the  court  on  May  Ist, 
and  a  few  days  before  the  trial,  when  asked  by  J.  IL 
Lamar,  plaintiffs  counsel,  who  his  attorney  was,  and  not 
then  knowing  that  the  case  had  been  assigned  for  trial, 
had  expected  to  employ  counsel,  but  on  that  day,  from 
providential  cause,  was  prevented  .^nd  continued  so  to 
be  prevented  until  after  the  trial ;  and  that  said  N"ewby 
did  not  know  that  the  case  had  been  tried  until  about 
May  10, 1890.  The  motion  was  amended  by  filing,  as  a 
part  thereof,  a  copy  of  the  answer  made  to  a  bill  filed  by 
Freeman  to  the  April  term,  1882,  of  the  superior  court, 
the  affidavit  of  Roberts  used  upon  the  hearing  for 
injunction  under  that  bill,  the  judgment  refusing  the 
injunction,  and  the  judgment  dismissing  the  bill  on 
demurrer;  also  affidavits  by  Dotte^rer,  Mrs.  Newby, 
Roberts,  and  Picquet,  a  practicing  attorney;  and  a  new 
trial  was  asked  for,  because  the  record  showed  that  the 
allegations  under  which  Freeman  procured  his  verdict 
and  decree  were  untrue  and  without  foundation  in  fact, 
and  the  court  in  granting  the  same  was  misled  as  to  facts 
which  its  own  records  would  have  shown  if  brought  to 
its  attention,  because  the  record  showed  that  Freeman 
had  already  had  his  day  in  court  in  reference  to  all  the 
facts  in  the  case  and  the  issues  had  been  decided  against 
him,  and  because  the  evidence  before  the  court  upon  this 
motion  for  new  trial  showed  that  the  claim  of  Freeman 
was  unfounded,  and  the  verdict  and  decree  contrary  to 
equity  and  the  principles  of  justice,  working  ^ross 
wrong  and  injury  upon  the  parties  owning  the  property. 

The  motion  was  overruled,  and  defendants  excepted. 

Freeman's  bill  of  1882  was  against  Newby,  Dotterer, 
trustee  of  Mrs.  ITewby,  and  McLemore,  county  constable, 
alleging,  in  brief:  He  owns  the  property,  and  it  is  held 
as  collateral  security  for  the  Bank  of  Augusta  for  a  loan 
to  him  of  J300,  or  if  the  bank  has  assigned  the  claim, 
then  it  is  to  be  held  by  Newby  as  such  collateral  security. 
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A  copy  of  one  of  the  notes  is  attached  as  an  exhibit. 
Complainant  has  been  in  possession  since  ,  1881, 

claiming  the  property  as  his  own,  exercising  all  acts  of 
ownership  over  it,  and  recognized  as  the  owner  by  the 
bank.  Newby  is  illegally  and  fraudulently  seeking  to 
put  him  out  of  possession  without  shadow  of  right, 
claiming  to  be  the  agent  for  said  trustee,  and  has  made 
affidavit  that  complainant  is  a  tenant  at  sufferance  of 
the  trustee,  and  had  a  magistrate  to  issue  a  warrant  for 
the  removal  of  complainant,  which  warrant  is  in  the 
hands  of  McLemore  as  constable,  who  is  seeking  to  oust 
him.  Complainant  has  made  affidavit  in  the  words  of 
section  4079  of  the  code,  and  has  tendered  it  and  a  bond 
signed  by  himself  with  one  Austin  as  security,  payable 
to  Dotterer  as  trustee,  etc.,  which  counter-affidavit  and 
bond  are  in  the  hands  of  the  constable,  who  however 
alleges  he  will  put  complainant  out  of  the  premises. 
The  allegation  that  complainant  is  a  tenant  at  sufferance 
or  at  leave  is  untrue,  and  the  affidavit  in  that  respect  is 
totally  unfounded.  To  the  best  of  his  belief  Newby  is 
not  the  agent  of  the  trustee  nor  authorized  to  make  the 
afflditvit.  The  premises  belong  to  complainant,  and 
Newby  and  the  constable  are  insolvent.  He  prays  for 
perpetual  injunction  against  proceeding  with  the  war- 
rant, general  relief,  and  subpoena  addressed  to  Newby 
and  said  trustee. 

This  bill  was  answered  by  Dotterer,  trustee,  and  by 
Newby,  as  follows :  Freeman  was  a  tenant  at  sufferance 
of  the  trustee,  got  possession  of  the  premises  in  dispute 
by  a  trick  and  fraud,  and  was  simply  allowed  to  remain 
by  sufferance  of  the  trustee.  The  premises  are  not  occu- 
pied by  Freeman  or  his  family,  but  have  been  by  him 
rented  out  and  are  now  vacant,  the  last  tenant  who  had 
rented  them  removing  on  March  1,  1882,  because  the 
house  had  become  untenantable  for  want  of  repairs,  and 
the  house  is  now  wholly  out  of  repair,  is  leaking  and 


Digitized  by  VjOOQIC 


486  DoTTERER  V.  Frebman;  [88  Ga. 

daily  going  to  ruin.  Freeman  refuses  to  have  the  nec- 
essary repairs  made  and  to  allow  Dotterer,  trustee,  to 
have  them  made ;  and  Freeman  has  been  renting  out  the 
premises  and  appropriating  the  rent  to  his  own  use 
without  the  shadow  of  a  legal  claim  or  equitable  right 
to  the  premises.  The  property  was  sold  at  sheriff's 
sale  for  city  taxes  as  the  property  of  Picquet  on  April 
1,  1879,  and  bid  in  by  Freeman  for  $300,  who  subse- 
quently transferred  his  bid  to  Roberts  who,  upon  pay- 
ment of  the  money,  received  the  sheriff's  deed.  Roberts 
was  the  president  of  the  Bank  of  Augusta,  and  by  an 
agreement  between  him  and  Freeman  the  bank  was  to 
advance  the  $300  to  pay  for  the  property  so  sold,  and 
Roberts  was  to  hold  the  property  under  the  sheriff's 
deed  until  Freeman  repaid  the  bank,  which  repayment 
was  to  have  been  made  within  sixty  days  from  May, 
1879,  as  shown  by  Freeman's  promissory  note,  and  upon 
payment  of  the  note  and  interest  Roberts  was  to  convey 
the  property  to  Freeman.  Freeman  failed  to  pay  the  note 
or  any  part  of  it  at  maturity,  and  it  was  renewed  by  the 
bank  from  time  to  time  until  March  10, 1880,  when  Free- 
man again  renewed  it  for  thirty  days.  Each  of  the  notes 
were  what  were  called  collateral  notes,  and  the  collat- 
eral deposited  was  named  as  a  "  deed  of  property  for- 
merly belonging  to  A.  D.  Picquet  to  William  S.  Roberts 
for  $300."  The  note  also  made  further  provisions  for 
sale  of  the  property  and  application  of  the  proceeds  (all 
above  set  forth).  A  copy  of  the  note  was  annexed  as 
an  exhibit.  Freeman  failed  to  pay  the  note  or  any 
part  of  it  at  maturity  and  it  remained  unpaid  until 
March  8,  1881,  when  Dotterer,  trustee,  paid  it  with  in- 
terest and  received  from  Roberts,  on  March  14,  1881,  a 
quit-claim  deed  to  the  premises.  Though  the  bank  had 
the  legal  right  by  virtue  of  the  note  to  sell  the  premises 
without  notice  to  Freeman,  Newby,  who  acted  for  the 
trustee,  desired  that  actual  notice  should  be  given  Free- 
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man  of  the  intention  of  the  bank  to  sell  unless  he  paid 
his  note,  and  Roberts  personally  gave  Freeman  the  in- 
formation and  also  wrote  a  note  to  the  counsel  with 
whom  Newby  had  been  advising,  to  the  effect  that  he, 
Roberts,  had  seen  Freeman  and  Freeman  had  told  him 
he  intended  to  have  nothing  more  to  do  with  the  prop- 
erty, and  that  if  he  traded  with  Newby  it  was  all  right 
so  far  as  he  was  concerned.  After  the  receipt  of  this 
information,  relying  upon  its  truth  as  well  as  upon  the 
authority  in  the  note,  the  trade  was  concluded,  and 
Dotterer,  trustee,  at  once  through  Newby  entered  into 
possession  and  held  possession  over  two  months,  all 
of  which  was  known  to  Freeman,  as  Newby  was 
at  the  time  living  in  Freeman's  family.  At  the 
time  of  the  purchase  there  was  a  mortgage  out- 
standing upon  the  property  for  $2,600  and  inter- 
est. The  property  was  not  worth  more  than  $1,200, 
but  Newby,  believing  the  tax  sale  divested  the  lien  of 
the  mortgage,  was  willing  to  take  the  sheriff's  title  and 
test  the  question,  but  never  would  have  taken  it  unless 
satisfied  that  Freeman  had  no  claim.  On  May  10, 1881, 
a  JL  fa.  issuing  upon  the  foreclosure  of  the  mortgage 
was  levied  upon  the  premises,  and  they  were  advertised 
for  sale  upon  the  first  Tuesday  in  June,  1881.  Though 
notice  was  served  upon  the  tenant  in  possession.  Free- 
man paid  no  attention  to  it,  and  Dotterer,  trustee,  inter- 
posed a  claim,  the  trial  of  which  resulted  in  his  favor, 
but  the  plaintiff  in  ^. /a.  has  taken  the  issue  to  the  Sep- 
tember term,  1882,  of  the  Supreme  Court.  Knowing 
that  if  the  lien  of  the  mortgage  was  held  good  the  whole 
property  would  be  gone,  Dotterer  was  indifferent,  to 
some  extent,  as  to  Freeman's  possession,  he  having  got 
possession  by  getting  the  keys  upon  false  representations 
from  the  person  with  whom  S'ewby  left  them,  and  find- 
ing that  Freeman  would  not  surrender,  Dotterer  allowed 
the  matter  to  remain  and  Freeman  to  retain  possession 
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by  sufterance  until  the  mortgage  question  was  decided, 
but  since  the  issue  has  been  decided  in  his  favor  by  the 
lower  court,  and  believing  that  decision  will  be  sustained 
by  the  Supreme  Court,  he  desired  to  resume  possession 
to  make  repairs,  etc.,  and  rent  the  property.  Demand 
was  made  upon  Freeman  for  possession  and  he  declined 
to  deliver  February  27,  1882,  and  said  trustee  in  good 
faith,  after  taking  legal  advice,  took  out  the  disposses- 
sory  warrant  mentioned  in  the  bill.  Freeman  was  given 
legal  notice  and  tendered  a  counter-affidavit  accompanied 
by  a  bond  the  security  upon  which  was  wholly  insolvent, 
for  which  reason  alone  the  officer  declined  to  receive  it. 
Freeman  did  not  pretend  that  the  security  had  any  prop- 
erty nor  offer  any  other  security,  but  late  in  the  after- 
noon of  the  day  upon  which  the  counter-affidavit  and 
bond  were  tendered.  Freeman's  attorney  informed  the 
officer  that  he  had  obtained  an  injunction,  etc.  Defend- 
ant prayed  that  Freeman's  bill  be  dismissed  and  the  re- 
straining order  be  dissolved,  and  that  Freeman  be  re- 
quired to  account  for  and  pay  over  to  him  all  money 
received  by  him  from  the  property  since  November  13, 
1880,  and  be  enjoined  from  the  further  use  and  posses- 
sion of  the  property,  and  perpetually  enjoined  from  set- 
ting up  his  pretended  claim  and  further  interfering  with 
the  rights  of  the  trustee. — The  affidavit  of  Roberts,  used 
upon  the  hearing  for  injunction,  corroborated  this  an- 
swer, as  to  the  transactions  between  Freeman  and  the 
bank  and  the  bank  and  Newby  as  agent  for  Dotterer, 
trustee,  etc.  In  April,  1882,  the  judge  denied  the  in- 
junction prayed  for  by  Freeman,  and  in  June,  1882,  his 
bill  was  dismissed  on  demurrer  for  want  of  equity. 

The  affidavits  of  Dotterer  and  Mrs.  Newby  are  to  this 
effect:  Not  long  after  the  filing  of  the  bill  of  1884, 
they  learned  through  J.  M.  Newby  that  Freeman 
had  stated  to  him  he  did  not  expect  to  go  on  with 
the  suit  but  had  dropped  it,  and  they  heard  nothing 
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further  as  to  the  matter  until  February,  1887,  when  the 
trustee  received  a  letter  from  Foster  &  Lamar,  asking 
him  to  acknowledge  service,  which  he  declined  to  do. 
Newby  afterwards  came  to  Augusta  and  reported  that 
he  had  again  seen  Freeman,  and  that  Freeman  stated 
he  had  abandoned  the  case  and  expected  to  have  no 
further  connection  with  it ;  relying  on  which,  deponent 
gave  the  matter  no  further  thought  and  never  again 
heard  of  it  until  the  verdict  and  decree  of  May  1,  1890. 
Deponents  reside  in  Charleston.  The  facts  set  forth  in 
their  answer  to  the  bill  of  1882  are  true,  and  Freeman 
must  have  known  that  the  statements  in  his  second  bill 
were  untrue  and  had  already  been  denied  on  oath  by  all 
parties  in  interest,  and  when  Freeman  made  aflSidavit  to 
his  second  bill  he  stated  what  he  must  have  known  was 
untrue,  because  the  record  then  of  file  in  this  court  de- 
nied every  material  allegation  in  his  second  bill.  If  any 
service  by  publication  was  ever  effected  upon  Dotterer, 
he  never  saw  or  had  actual  notice  of  it.  Since  the  mo- 
tion for  new  trial  was  filed,  his  counsel  has  found  the 
publication  inserted  for  the  first  time,  June  22,  1887. 
In  defending  the  claim  case  the  trust  estate  has  been 
put  to  an  expense  of  nearly  $400,  and  has  continued  to 
pay  taxes  and  repairs.  The  property  is  now  worth 
about  |2,200.  Deponents  relied  upon  Newby  in  attend- 
ing to  the  suit  and  supposed  he  had  given  it  the  neces- 
sary attention,  or  would  have  done  so  had  he  not  been 
misled  by  the  statements  of  Freeman  above  mentioned. 
Had  deponents  known  the  case  was  pending,  they  would 
certainly  have  employed  counsel  and  defended  the  same; 
they  did  employ  counsel  as  soon  as  they  learned  of  the 
decree. 

The  affidavit  of  Roberts  is,  that  his  former  affidavit, 
above  mentioned,  was  true,  and  Freeman  was  given  every 
opportunity  to  buy  the  property,  that  is,  to  take  from 
the  bank  and  Roberts  the  title  which  Roberts  held,  but 
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declined  to  do  so  or  to  have  any  connection  whatever 
with  the  matter,  and  freely  and  voluntarily  told  Roberts 
to  sell  the  property  to  Dottererupon  the  payment  of  the 
note.  The  affidavit  of  Picquet  is  to  this  effect :  After 
the  bill  of  1884  was  filed,  he  was  spoken  to  by  Kewby 
in  reference  to  the  answer  to  the  bill  for  Dotterer,  trus- 
tee, and  Mrs.  Newby,  and  was  getting  up  data  therefor 
when  he  was  told  by  Newby  that  he  had  seen  Freeman 
and  that  Freeman  had  said  to  him  he  had  decided  to 
drop  the  whole  matter,  and  deponent  did  not  there- 
fore draw  up  the  answer.  Deponent  heard  nothing 
further  from  the  case  until  February,  1887,  when  he  was 
shown  a  letter  requesting  Dotterer  to  accept  service  of  the 
bill.  He  then  spoke  to  Newby,  who  again  repeated  that 
Freeman  had  stated  he  had  dropped  the  case,  but  said 
he  would  see  Freeman  again,  and  sometime  afterwards 
told  deponent  he  had  seen  Freeman,  who  said  he  had 
abandoned  the  case  and  expected  to  have  nothing  further 
to  do  with  it.  Newby  died  May  25,  1890,  over  seventy 
years  of  age.  He  was  seriously  injured  by  a  fall  April 
25,  1890,  and  was  confined  to  his  bed  until  some  days 
after  May  first;  he  was  then  very  feeble,  and  was  up 
only  a  short  time  when  he  again  went  to  bed  and  died. 
For  three  months  or  more  before  his  death,  from  con- 
stant use  of  liquor  and  other  stimulants  he  was  incapaci- 
tated for  business,  and  his  memory  was  not  reliable.  Up 
to  and  for  some  time  after  1887,  he  was  under  the  im- 
pression that  Freeman  had  abandoned  the  bill,  and  but 
for  this  impression  deponent  would  have  drawn  the  an- 
swer of  Mrs.  Newby  and  the  trustee.  Freeman  knew 
that  the  facts  stated  in  the  bill  of  1884  were  not  correct ; 
that  the  whole  matter  had  been  decided  against  him  in 
a  previous  bill ;  and  that  Mrs.  Newby  and  the  trustee 
had  already  denied  on  oath  the  allegations  of  his  second 
bill,  and  had  always  denied  that  he  had  any  right  or 
claim  to  the  property  or  any  part  of  it. 
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By  way  of  counter-showing  Freeman  used  his  bill  of 
1882,  above  recited,  and  the  affidavits  of  himself  and  of 
his  counsel  J.  R.  Lamar,  to  whom  the  management  and 
control  of  the  case  was  committed.  Lamar's  affidavit 
was:  Soon  after  the  bill  was  filed  Newby  told  him  that 
it  was  something  of  a  family  matter  and  he  did  not  de- 
sire any  service  by  publication, as  he  knew  Dotterer  would 
acknowledge  service;  and  deponent  feels  sure  Newby 
intended  to  obtain  it,  but  from  an  oversight  or  forgetful- 
ness  neglected  it  for  several  terms,  until  finally  Freeman 
(who  had  expressed  himself  as  preferring  not  to  have  pub- 
lication if  service  could  be  acknowledged)  and  deponent 
agreed  it  was  not  worth  while  to  wait  longer,  and  the 
order  was  taken  and  published.  Freeman  was  constantly 
in  deponent's  office  inquiring  after  the  case  and  showing 
the  deepest  interest  in  it,  and  frequently  wrote  to  him 
about  it,  and  he  never  at  any  time  be^rd  from  Freeman 
anything  that  in  the  slightest  indicated  an  abandonment 
of  the  case,  a  loss  of  interest  in  it,  or  a  determination  to 
have  nothing  more  to  do  with  it,  but  received  from  him 
several  letters  asking  when  a  trial  could  be  had.  Depon- 
ent was  ready  to  assign  it  several  times,  but  refrained 
because  of  the  state  of  the  docket,  not  desiring  to  put 
down  the  case  and  bring  Freeman  to  Augusta  when  the 
chances  were  it  could  not  be  tried.  The  case  was  regur 
larly  assigned  for  the  October  adjourned  term,  was  so 
entered  on  the  docket  and  published  in  the  newspapers  in 
the  list  of  assigned  cases,  but  it  wafl  not  tried  because  other 
business  assigned  ahead  of  this  took  so  much  time.  The 
case  was  regularly  assigned  for  tritvl  for  May  1, 1890,  on 
the  date  for  assigning  cases,  and  on  returning  from  the 
court-house  deponent  saw  Newby  and  told  him  he  had 
just  had  the  case  assigned  for  trial  for  May  1st,  and 
wanted  to  notify  him  of  it  as  he  did  not  desire  to  take  a 
snap  judgment  in  the  case.  He  asked  Newby  who  was 
their  attorney ;  Newby  said  they  did  not  have  anyj  that 
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they  had  come  from  Charleston  the  day  they  were  or- 
dered to  do  BO,  and  the  case  was  not  tried.  Deponent 
explained  that  he  did  not  keep  it  from  being  tried  at 
another  time,  and  asked  who  his  lawyer  was,  that  de- 
ponent might  call  on  him,  as  he  was  going  to  press  for 
a  trial.  Newby  then  said  he  did  not  have  any,  but  if  he 
decided  to  get  one  he  would  let  him  know  next  day. 
Newby  did  not  call  at  deponent's  office,  and  a  day  or  two 
later  he  again  spoke  to  Newby  about  the  case,  asking 
who  his  attorney  was,  and  he  said  he  did  not  have  one 
and  did  not  know  that  he  would  get  any.  Knowing 
that  J.  S.  &  W.  T.  Davidson  had  represented  them  in  the 
bill  of  1882,  deponent  stated  to  a  member  of  that  firm 
that  the  case  had  been  assigned  for  trial  and  inquired  if 
they  represented  them  in  this  case,  and  was  told  they 
did  not.  Deponent  had  only  a  speaking  acquaintance 
with  Newby  and  was  not  familiar  with  his  habits,  but  at 
the  time  of  the  conversation  referred  to,  saw  no  sign  of 
his  being  mentally  unable  to  attend  to  business,  but,  as 
deponent  only  spoke  to  him  a  moment  in  each  instance, 
he  is  unable  to  say  more  as  to  his  condition.  There  was 
an  affidavit  corroborating  Lamar  as  to  the  first  of  his 
conversations  with  Newby. 

The  affidavit  of  Freeman  was :  Since  the  filing  of  the 
bill  of  1884,  he  has  always  been  anxious  and  urgent  for 
the  trial  and  after  it  was  filed  it  was  passed,  as  his  coun- 
sel informed  him,  to  have  Dotterer,  trustee,  made  a  party, 
Dotterer  having  agreed  through  Newby,  as  deponent 
was  informed,  to  acknowledge  service  and  save  delay 
and  publicity  of  service  by  publication,  etc.  Finally 
service  was  procured,  and  the  case  was  assigned  for  trial 
for  May,  1890,  and  was  so  published.  Deponent  never 
stated  to  Newby  or  any  one  else  that  he  had  decided  not 
to  go  on  with  the  suit  and  would  drop  it,  and  never  said 
anything  from  which  any  such  conclusion  could  by  any 
possibility  have  been  drawn.     After  the  filing  of  the  bill 
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he  removed  from  Augusta  and  has  only  been  to  that 
city  four  times  since.  Since  N"ovember,  1881,  he  has 
not  spoken  to  Newby,  and  has  not  written  or  authorized 
any  one  to  write  to  him.  Defendants  knew  he  was 
pressing  the  suit,  and  he  never  wrote,  said  or  did  any- 
thing from  which  any  one  could  have  understood  that 
he  had  abandoned  it.  The  allegations  in  his  bill  are 
and  were  true,  and  must  have  been  admitted  to  be 
true  in  an  honest  answer  by  defendants.  Not  a  single 
fact  stated  in  his  bill  is  in  any  way  contradicted  by 
defendants  in  this  proceeding.  He  did  not  get  posses- 
sion of  the  keys  by  trick  or  fraud,  but  got  them  at  the 
request  of  Roberts  upon  his  promise  to  rent  the  prop- 
erty and  apply  the  rent  to  the  payment  of  the  |800 
debt,  and  upon  carrying  the  keys  to  the  bank  to  be 
handed  to  Roberts  he  found  Newby  present,  and  learning 
that  Roberts  proposed  to  turn  the  keys  over  to  Newby 
again,  (Jeponept  refused  to  permit  him  to  have  them  for 
that  purpose,  and  kept  them.  Thereafter  Dotterer, 
trustee,  claiming  title  under  deed  from  Roberts,  insti- 
tuted proceedings  to  oust  deponent  as  a  tenant  at  suf- 
ferance, which  deponent  resisted  by  counter-aflBidavit, 
tendering  security  which  was  refused  by  the  constable 
as  not  being  satisfactory,  under  instructions  from  de- 
fendant's counsel.  Thereupon  deponent  applied  for  an 
injunction,  on  the  hearing  of  which  the  answer  and 
affidavits  attached  to  the  present  motion  for  new  trial 
were  filed  and  the  injunction  refused.  That  bill  having 
been  filed  merely  to  enjoin  the  warrant  from  issuing, 
and  having  £ftiled  in  that,  deponent  thought  no  more  of 
that  proceeding  and  did  not  know  it  had  been  heard  on 
demurrer ;  but  he  is  advised  and  believes  the  injunction 
was  refused  and  demurrer  sustained  upon  the  ground 
that  the  allegations  in  the  bill  did  not  entitle  him  to  the 
injunction,  as  an  inability  to  give  other  bond  did  not 
excuse  the  legal  requirement  that  an  affidavit  to  oust 
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<iOuld  only  be  met  by  a  counter-affidavit  with  security 
satisfac^iH;^  to  the  officer.  He  denies  that  there  has 
been  any  adjudicafckm  upon  the  facts  or  merits  of  the 
case.  When  the  foregoing^  hill  was  filed  he  was  in  de- 
fault and  owed  the  $300;  since  then  he  hag  tciwtqraA  ths 
$300  with  interest,  and  put  himself  in  position  to  assert 
his  claim  to  the  property.  He  never  assented  to  the  pur- 
chase of  the  property  by  Dotterer  or  Newby.  Newby 
was  a  relative  of  his  wife,  frequently  staying  at  his 
house;  and  sometime  in  August,  1880,  deponent  did  offer 
to  sell  the  property  to  him  for  what  was  equivalent  to 
$800,  Ne why  to  assume  all  risk  of  the  mortgage  litigation 
then  pending,  but  Newby  refused  to  accept  the  offer. 
Deponent  denies  ever  having  told  Roberts  that  he  could 
trade  with  Newby,  or  that  he  would  not  have  anything 
further  to  do  with  it,  and  that  Roberts  was  at  liberty  to 
sell  for  less  than  $800.  He  has  always  denied  that 
Newby  or  Dotterer  had  any  title  to  an  interest  in  the 
property,  further  than  such  as  they  may  have  had  as 
holding  the  note,  and  has  ever  insisted  that  the  property 
was  his  with  an  incumbrance  of  $800  thereon,  and  be- 
fore filing  the  bill  and  since,  has  always  been  willing  to 
pay  the  sum  due  and  has  tendered  it. — ^Portions  of  this 
affidavit  were  corroborated  by  the  affidavit  of  Mrs.  Free- 
man. 

J.  8.  &  W.  T.  Davidson,  for  plaintiff  in  error. 

J.  R.  Lamar,  contra. 
Bleckley,  Chief  Justice. 

1.  The  bill  does  not  pray  in  express  terms  to  set  aside 
the  deed  from  the  sheriff  to  Roberts ;  nor  would  it  be 
any  cause  to  set  aside  this  deed  that  by  mistake  on  the 
part  of  Freeman,  it  conveyed  the  property  to  Roberts, 
the  president  of  the  bank  which  made  the  loan  the  deed 
was  intended  to  secure,  instead  of  directly  to  the  bank 
as  Freeman  intended  it  should  be  made.  The  mistake 
was  not  mutual.     The  bank,  aa  well  as  the  president, 
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was  satisfied  with  the  deed  as  it  was,  and  whether  it  was 
made  to  the  one  or  the  other,  its  effect  as  to  Freeman 
was  the  same,  its  purpose  being  to  secure  the  loan. 
Whenever  the  loan  was  repaid,  the  land  would  be  as 
fully  discharged  under  the  conveyance  to  Roberts  as  it 
would  if  the  conveyance  had  been  made  to  the  bank. 
Moreover,  if  a  mistake  on  the  part  of  Freeman  was 
made  in  the  original  execution  of  the  deed,  he  must 
have  waived  it  more  than  once  after  he  discovered  it,  for 
he  several  times  renewed  the  note  given  for  the  loan, 
and  each  renewal  note,  as  well  as  the  original,  described 
the  deed  as  a  deed  made  to  Roberta. 

2.  The  bill  does  not  complain  of  usury  in  the  loan  or 
in  any  note  given  therefor  except  the  last  renewal  note, 
and  as  to  this  it  does  not  claim  that  the  note  is  void,  but 
on  the  contrary  the  plaintiff.  Freeman,  expressly  recog- 
nizes in  his  bill  that  he  is  still  liable  thereon  "for  the 
principal  and  lawful  interest."  The  whole  charge  of 
the  bill  in  relation  to  usury  is  as  follows :  "Your  orator 
further  shows  that  said  note  still  past  due  was  usurious 
on  its  face ;  that  said  Roberts,  the  said  bank  and  said 
Newby  and  said  Dotterer,  at  the  time  of  the  pretended 
conveyance  of  said  land,  had  notice  that  said  note  was 
infected  with  usury,  and  that  neither  said  bank  nor  said 
Roberts  got  any  title  to  said  land,  nor  could  it  or  Rob- 
erts convey  a  good  title  to  the  said  Dotterer  or  said 
Newby ;  that  said  conveyance  was  made  on  March  8th, 
1881,  without  the  knowledge  or  consent  of  your  orator, 
without  taking  the  course  provided  by  law  in  said  cases, 
and  without  even  compliance  with  the  terms  of  said 
note,  if  it  should  be  held  that,  infected  with  usury  as  it 
was,  anything  therein  could  authorize  a  sale  of  said 
land ;  that  therefore  said  conveyance  is  absolutely  void, 
that  said  Dotterer  has  no  title  to  said  land." 

Obviously  this  charge  relates  to  the  last  renewal  note 
alone.     If  it  means  to  attack  the  deed  from  the  sheriff 
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to  Roberts  as  void  because  of  usury  in  the  note,  two 
answers  may  be  made  to  it.  The  first  is  that  the  deed 
was  coeval  with  the  loan  and  with  the  first  note  given 
therefor,  and  if  neither  the  loan  nor  this  first  note  was 
tainted  with  usury — and  it  is  not  directly  alleged  that 
either  was  so  tainted, — ^the  deed  was  eflicacious  in  pass- 
ing title  into  Roberts  for  the  security  of  the  loan,  and 
that  title  would  not  be  divested  by  subsequent  usury 
contracted  for  in  the  renewal  note ;  certainly  not  unless 
the  taint  of  usury  not  only  rendered  that  note  void  but 
poisoned  all  the  previous  contracts  for  the  payment  of 
the  loan.  That  the  renewal  note  is  not  void  so  far  as 
principal  and  lawful  interest  is  concerned,  is  expressly 
recognized  in  the  bill,  as  we  have  before  stated. 

The  second  reason  why  usury  in  the  renewal  note 
would  not  affect  the  validity  of  the  deed  is,  that  the 
parties  to  the  deed  were  the  sheriff  and  Roberts,  and 
certainly  there  never  was  any  usury  as  between  them, 
or  as  between  the  sheriff  and  the  bank  for  whose  security 
the  deed  to  Roberts  was  executed.  Even  usury  in  the 
original  loan  from  the  bank  to  Freeman  would  not  have 
prevented  the  title  from  passing  into  Roberts  by  the 
sheriff*s  deed.  The  title  never  was  in  Freeman.  He 
sought  to  acquire  it  eventually  by  having  it  first  pass  into 
the  bank,  or  into  Roberts  to  secure  the  bank.  K  this  deed 
be  void,  the  formal  legal  title  is  yet  in  the  defendant  in 
execution,  as  whose  property  the  sheriff  sold  the  prem- 
ises ;  but  the  title  did  pass,  and  whether  there  was  usury 
or  not  between  Freeman  and  the  bank,  Freeman  must 
repay  the  principal  of  the  loan  with  lawful  interest  at 
least,  as  a  condition  precedent  to  any  right  legal  or 
equitable  to  have  a  conveyance  made  to  himself.  The 
money  embraced  in  the  loan  was  purchase  money.  Pope 
V.  HeartweU,  79  Ga.  482 ;  Bugg  v.  Russell,  75   Oa,  887. 

It  is  proper  to  add  that  it  is  by  no  means  certain  that 
the  charge  above  recited  from  the  bill  contemplates  the 
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deed  from  the  sheriff  to  Roberts  as  an  object  of  attack 
for  usury.  It  would  seem  to  be  directed  more  imme- 
diately to  the  deed  from  Roberts  to  Dotterer,  but  cer- 
tainly the  latter  deed  could  not  be  vitiated  by  a  usurious 
contract  between  the  bank  and  Freeman.  There  is  no 
charge  that  Dotterer  paid  usury  or  agreed  to  pay  any, 
either  to  the  bank  or  to  Roberts.  By  purchasing  the 
note  he  simply  put  himself  in  the  bank's  shoes,  and  by 
taking  a  conveyance  of  the  land  from  Roberts,  he  suc- 
ceeded to  all  the  rights  which  Roberts  and  the  bank  had 
in  the  land,  if  to  no  more. 

8.  The  renewal  note  was  on  its  face  negotiable,  and 
the  bill  charges  that  the  bank,  through  its  president, 
had  sold  it  to  the  defendant,  Dotterer,  trustee  for  Mrs. 
Newby,  and  that  he  was  the  holder  of  it  when  the  bill 
was  filed.  Thus  Dotterer  at  that  time  was  the  holder  of 
the  note,  and  by  the  deed  from  Roberts  to  himself  as 
trustee,  was  invested  with  the  legal  title  to  the  land. 
The  bill  prays  for  a  decree  requiring  the  title  to  be  con- 
veyed to  Freeman  on  payment  of  the  sum  due,  for  a 
decree  cancelling  the  deed  from  Roberts  to  Dotterer  as 
a  cloud  upon  Freeman's  title,  and  for  general  relief.  It 
alleges  a  tender  made  to  the  bank,  offers  to  do.  equity, 
and  prays  direction  as  to  how  much  is  due  and  whether 
the  money  should  be  paid  to  the  bank  oi:  to-  Dotterer, 
offering  to  pay  it  to  the  one  to  whom  it  may  be  due.  No 
reason  is  assigned  why  a  tender  was  not  made  to  Dot- 
terer. There  would  seem  to  be  no  justification  for  call- 
ing him  into  court,  when  it  was  known  that  he  had 
become  the  holder  of  the  note,  without  first  tendering 
payment  of  principal  and  lawful  interest  to  him.  Until 
such  a  tender,  no  equity  to  have  the  deed  cancelled  would 
be  complete.  Campbell  v.  Murray^  62  Oa.  87.  The  ten- 
der made  to  the  bank  was  before  this  deed  came  into 
existence,  and  that  tender  was  not  made  at  the  maturity 
of  the  note,  but  long  afterwards.    It  is  not  alleged  that 
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Dotterer  holds  as  a  mere  agent  for  the  bank,  and  nothing 
appears  which  would  negative  his  ownership  of  the  note 
as  trustee  for  Mrs.  Newby,  or  his  right  to  receive  the 
money  both  as  against  the  bank  and  as  against  any 
rightful  claim  of  Roberts  to  withhold  it.  Without  inti- 
mating whether  a  tender  hereafter  made  to  Dotterer 
would  suffice  to  put  equity  in  the  bill  as  against  him,  we 
are  confident  that  the  omission  to  make  and  allege  a 
tender  prior  to  the  hearing  which  has  been  had  left  the 
bill  deficient  in  a  necessary  element  to  obtain  the  relief 
sought.  The  offer  to  do  equity,  etc.,  is  no  substitute  for 
making  a  tender  which  ought  to  have  been  made  before 
the  bill  was  filed. 

4.  An  order  was  passed  that  the  bill  be  taken  pro 
confessOy  and  thereupon  the  facts  charged  in  the  bill  were 
taken  as  confessed  on  the  affidavit  such  as  is  prescribed 
in  section  4208  of  the  code.  The  court,  however,  did 
not  decree  directly  on  this  affidavit,  but  submitted  the 
case  to  a  jury,  and  a  verdict  was  rendered  finding,  among 
other  things,  that  the  deed  from  Roberts  to  Dotterer  be 
cancelled  and  that  Dotterer  convey  to  Freeman.  The 
evidence  on  which  this  verdict  was  founded  consisted 
alone  of  the  charges  of  the  bill  and  the  affidavit  above 
referred  to.  This  being  so,  there  was  not  enough  proved 
to  warrant  the  finding,  and  the  court  should  have  granted 
a  new  trial,  the  motion  therefor  being  made  in  due  time, 
because  the  verdict  was  contrary  to  law  and  without  evi- 
dence to  support  it.  The  bill  not  showing  on  its  face  a 
state  of  facts  requisite  to  the  specific  relief  mentioned, 
there  ought  to  be  no  decree  for  that  relief,  predicated 
either  upon  the  verdict  or  directly  on  the  order  taking 
the  bill  pro  con/esso  and  the  affidavit  following  up  that 
order.  This  is  sound  on  principle,  and  in  harmony  with 
the  authorities.     Thomson  v.  Wooster,  114  U.  8.  104. 

At  the  hearing  of  this  motion,  certain  facts  vouched 
by  matters  of  record  in  the  same  court  strongly  tending 
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to  show  that  injustice  had  been  done  by  the  verdict,  were 
brought  to  the  attention  of  the  presiding  judge.  Though 
these  facts  were  not  needed  to  render  the  right  to  a  new 
trial  complete,  yet  they  could  be  looked  to  as  a  guide  to 
discretion,  and  in  their  presence,  we  think  it  was  mani- 
fest error  to  overrule  the  motion.     Judgment  reversed. 


McNisH  V.  The  State. 


Where,  according  to  the  usual  course  of  business  of  a  partnership 
which  transacted  a  wharfage  business  for  itself  and  represented  a 
transportation  company  in  the  collection  of  freights,  a  clerk  of 
the  partnership  was  in  the  habit  of  delivering  bills  of  lading  to 
customers  aiid  receiving  from  them  checks  in  prepayment  of  bills 
for  freight  and  wharfage;  and,  acting  in  conformity  to  this  cus- 
tom, such  clerk  received  a  check  from  a  customer  payable  to  the 
order  of  one  of  the  partners  (agent)  or  bearer,  collected  the 
money  and  fraudulently  converted  the  same  to  his  own  use,  he 
was  not  guilty  of  the  statutory  offence  of  larceny  after  a  trust 
delegated  upon  an  indictment  charging  that  he  was  entrusted  by 
the  customer  with  the  check  to  be  applied  for  the  customer's  use 
and  benefit,  the  trust  created  by  the  transaction  as  a  whole  not 
being  one  between  the  customer  and  the  clerk,  but  one  between 
the  partnership  and  the  clerk.  The  delivery  of  the  check  and 
the  collection  of  the  money  upon  it  operated  as  a  payment  of  the 
bill  against  the  customer,  and  furnished  a  fund  for  which  the 
clerk  was  accountable  to  his  employers. 
January  11, 1892. 

Criminal  law.  Larceny  after  trust.  Before  Judge 
Falligant.  Chatham  superior  court.  December  term, 
1890. 

Reported  in  the  decision. 

C.  N".  West,  for  plaintiff*  in  error. 

W.  W.  Fraser,  solicitor-general,  contra. 

Bleckley,  Chief  Justice. 

By  disposing  of  the  general  grounds  in  the  motion 
for  a  new  trial,  all  the  special  grounds,  in  so  far  as  they 
are  verified  by  the  presiding  judge,  will  be  ruled  inci- 
dentally.    They  will  need  no  separate  discussion. 
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The  indictment  being  for  larceny  after  a  trust  had 
been  delegated,  in  order  to  convict  the  accused,  it  was 
necessary  to  prove  the  creation  of  the  trust  described  in 
the  indictment,  and  a  fraudulent  breach  of  it  in  the 
manner  alleged.  To  charge  one  trust  and  prove  another 
would  not  suffice.  Carter  v.  The  State,  53  Ga.  826 ; 
McCrary  v.  The  State,  81  Qa.  334.  The  indictment 
alleges  that  McNish  was  entrusted  by  Raymond  Judge 
with  a  certain  check  drawn  by  Judge  on  a  bank,  and 
made  payable  to  the  order  of  Wm.  E.  Guerard,  agent, 
or  bearer,  "for  the  purpose  of  applying  the  same  for  the 
use  and  benefit  of  said  Raymond  Judge,"  etc.  By  the 
evidence  it  appears  either  directly  or  by  fair  inference 
that  Guerard,  the  payee  of  the  check,  was  a  member 
of  the  firm  of  James  B.  West  A  Co.,  a  partnership 
which  transacted  a  wharfage  business  for  itself,  and  rep- 
resented the  Merchants'  and  Miners'  Transportation 
Company  in  the  collection  of  freights;  that  Mc^ish 
was  a  clerk  of  James  B.  "West  &  Co.,  and  was  in  the 
habit,  in  the  usual  course  of  business,  of  delivering  bills 
of  lading  to  customers  and  receiving  checks  from  them 
in  prepayment  of  bills  of  freight  and  wharfage ;  that 
one  of  these  customers  was  Raymond  Judge,  from  whom 
McNish,  acting  in  conformity  to  the  custom,  received 
the  check  described  in  the  bill  of  indictment,  the 
amount  of  the  check  representing  a  bill  for  $330.83,  of 
which  bill  $321.62  was  for  freight  accruing  to  the  Mer- 
chants' and  Miners'  Transportation  Company,  and  $9.21 
was  for  wharfage  due  to  Jas.  B.  West  &  Co.  It  is  man- 
ifest that  Judge  dealt  with  Mclfish,  not  as  his  own 
bailee,  servant  or  agent,  but  as  the  clerk  and  represent- 
ative of  Jas.  B.  West  &  Co.  His  object  was,  not  to 
create  a  trust,  but  to  pay  a  debt.  He  did  not  rely  upon 
McNish  to  apply  the  check,  but  applied  it  himself. 
What  he  expected  McNish  to  do  was  to  deliver  the 
check  to  the  payee  or  to  Jas.  B.  West  &  Co.,  or  to  col- 
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lect  it  for  their  use  and  the  use  of  the  transportation 
company.  When  McNish  did  collect  it,  if  not  before, 
the  debt  was  paid,  and  he  held  the  money,  not  for  the 
use  of  Judge,  but  for  the  use  of  Jas.  B.  West  &  Co., 
his  employers.  He  was  accountable  to  them.  At  their 
suit  he  could  have  been  compelled  to  pay  over  the 
money,  but  at  the  suit  of  Judge  no  recovery  could  have 
been  had  against  him,  for  the  reason  that  the  debt  of 
Judge  being  paid,  the  bill  collected  was  discharged.  He 
never  for  a  moment  held  the  money  for  the  use  of  Judge 
or  as  his  bailee.  There  was  certainly  a  trust  relation, 
but  it  was  not  between  Judge  and  McN*ish,  but  between 
McNish  and  his  employers.  They  entrusted  him  to 
make  collections  from  customers  in  such  cases,  and  to 
them  he  was  accountable  for  the  faithful  execution  of 
his  trust.  True  the  evidence  shows  that  there  was  no 
express  authority  conferred  upon  him  to  collect  this 
particular  bill  against  Judge,  but  it  does  not  appear 
that  he  was'  forbidden  to  collect  it,  and  it  is  affirmatively 
shown  that  he  dealt  with  Judge  in  this  instance  as  he 
had  in  others,  and  according  to  the  usual  course  of  bus- 
iness. These  facts  served  to  invest  him  with  authority 
to  represent  his  employers  in  this  particular  transaction, 
and  to  cast  upon  him  all  the  responsibilities,  civil  and 
criminal,  which  attached  to  the  exercise  of  such  au- 
thority. We  do  not  mean  to  suggest  that  he  was  ac- 
accountable  only  to  Jas.  B.  West  &  Co.  Doubtless  so 
long  as  he  had  not  accounted  to  them,  he  would  also  be 
accountable  to  the  transportation  company  to  the  extent 
of  its  interest  in  the  ownership  of  the  fund ;  but  the 
controlling  fact  is  that  he  was  not  answerable  to  Ray- 
mond Judge,  and  that  no  trust  between  him  and  Judge 
was  created. 
The  court  erred  in  not  granting  a  new  trial. 

Judgment  reversed. 
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88^5081  The  Ocean  Steamship  Company  v.  Ehrlich  &  Bro. 

fios  m 

Where,  after  the  freight  and  wharfage  were  paid  and  the  bHla  there- 
for receipted,  the  bill  of  lading  was  exhibited  but  not  assigned,  and 
the  goods,  though  upon  the  wharf,  were  not  actually  delivered 
by  the  carrier  to  the  consignee,  the  right  of  stoppage  in  trangita 
was  not  defeated  by  a  sale  to  a  bona  fide  purchaser  for  value,  pay- 
ment of  the  purchase  money,  delivery  of  the  freight  and  wharf- 
age bills  together  with  an  order  upon  the  carrier  for  the  goods, 
and  actual  delivery  of  a  part  of  the  goods  in  pursuance  of  such 
order.  The  goods  remaining  undelivered  when  the  right  of  stop- 
page was  exercised  were  subject  to  the  right. 
January  11, 1892.  * 

Stoppage  in  transitu.  Bona  fide  purchaser.  Carriers. 
Before  Judge  Harden.  City  court  of  Savannah.  May 
term,  1891. 

Reported  in  the  decision. 

Lawton  &  Cunningham,  for  plaintiff  in  error. 
Garrard  &  Meldrim,  contra. 

Bleckley,  Chief  Justice. 

The  right  of  stoppage  in  transitu  was  exercised  by 
certain  vendors  and  consignors  of  goods  sold^  and  con- 
signed to  Epstein  &  Wannbacher  under  the  following 
circumstances :  The  goods  were  shipped  from  New  York 
to  Savannah,  the  carrier  being  the  Ocean  Steamship 
Company.  They  arrived  and  were  put  on  the  wharf 
of  the  steamship  company  at  Savannah.  The  freight 
and  wharfage  had  been  paid,  the  bills  therefor  were 
receipted,  and  nothing  remained  to  be  done  to  change 
the  actual  possession  from  the  carrier  to  the  consignees 
except  to  remove  the  goods  from  the  wharf.  It  was 
the  custom  of  the  carrier  to  deliver  goods  thus  situated 
upon  presentation  of  the  receipted  bills  for  freight  and 
wharfage,  without  requiring  bills  of  lading  to  be  pro- 
duced. Epstein  &  Wannbacher,  the  consignees,  sold  the 
goods  to  Ehrlich  &  Brother,  exhibiting  to  them  the  bills 
of  lading,  but  executing  no  assignment  of  the  same.     In 
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lieu  of  such  assignment  they  delivered  to  them  the  re- 
ceipted freight  and  wharfage  hills,  together  with  an 
order  upon  the  carrier  for  the  goods,  and  Ehrlich  & 
Brother  paid  the  agreed  purchase  price*  Under  this 
order  a  portion  of  the  goods  were  delivered  to  their 
drayman  and  hauled  away.  Upon  the  following  day 
the  drayman  returned  for  the  residue,  but  as  to  this 
residue  the  right  of  stoppage  in  transitu  had  been  exer- 
cised on  that  morning  by  the  consignors ;  and  for  this 
reason  the  carrier  refused  to  make  delivery  to  Ehrlich  & 
Brother.  This  suit,  brought  by  Ehrlich  &  Brother 
against  the  carrier,  is  the  result  of  such  refusal. 

Did  the  consignors  stop  too  late,  or  were  they  in 
time  ?  The  provisions  of  the  code  on  the  subject  are  as 
follows : 

"The  right  of  stoppage  in  transitu  exists  whenever 
the  vender  in  a  sale  on  credit  seeks  to  l^esume  the  pos» 
session  of  goods  while  they  are  in  the  hands  of  a  car* 
rier  or  middle  man,  in  their  transit  to  the  vendee  or  COtt« 
signee,  on  his  becoming  solvent.  It  continues  until  the 
vendee  obtains  actual  possession  of  the  goods."  (§2075.) 

"If  the  goods  are  delivered  before  the  price  is  paid, 
the  seller  cannot  retake  because  of  failure  to  pay ;  but 
until  actual  receipt  by  the  purchaser  the  seller  may  at 
any  time  arrest  them  on  the  way  and  retain  them  until 
the  price  is  paid.  If  credit  has  been  agreed  to  be  given, 
but  the  insolvency  of  the  purchaser  is  made  known  to 
the  seller,  he  may  still  exercise  the  right  of  stoppage  in 
transitu:'     (§2649.) 

"A  bona  fide  assignee  of  the  bill  of  lading  of  goods 
for  a  valuable  consideration,  and  without  notice  that  the 
same  were  unpaid  for,  and  the  purchaser  insolvent,  will 
be  protected  in  his  title  against  the  seller's  right  of  stop- 
page in  transitu:^     (§2650.) 

Under  these  provisions  nothing  defeats  the  right  of 
stoppage  but  actual  possession  in  the  vendee,  or  bona  fide 
assignment  of  the  bill  of  lading.     In  this  case,  as  to  the 
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goods  remaining  upon  the  wharf,  there  was  neither. 
The  wharf  was  the  wharf  of  the  carrier,  and  the  order 
for  delivery  recognized  that  the  goods  were  still  in  the 
carrier's  custody,  as  indeed  they  were;  nor  did  a  delivery 
of  part  of  them  operate  to  change  the  actual  possession 
of  the  residue.  No  doubt  the  purchasers  from  Epstein 
&  Wannbacher  acquired  title  to  the  whole  lot  as  against 
them,  but  this  title  was  acquired  as  they  held  it,  subject 
to  the  right  of  stoppage  by  the  consignors.  The  actual 
possession  of  the  goods  not  removed  from  the  wharf 
was  certainly  never  in  Epstein  &  Wannbacher,  and  what 
they  did  not  have  they  could  not  confer  on  their  ven- 
dees. The  latter,  by  means  of  their  purchase,  acquired 
the  title  and  the  right  of  possession,  and  by  means  of 
the  order  of  delivery  they  intended  and  expected  to  de- 
rive actual  possession  from  the  carrier ;  but  this  was 
accomplished  only  as  to  the  goods  not  stopped.  It  failed 
of  accomplishment  as  to  those  which  were  stopped. 
As  the  consignors  were  not  too  late  relatively  to  the 
consignees,  they  were  not  too  late  as  to  purchasers  from 
the  consignees  who  had  not  obtained  actual  possession. 
Confessedly  there  was  no  assignment  of  the  bills  of 
lading.  If  these  bills  had  been  assigned,  that  would 
have  been  equivalent  to  an  actual  delivery  of  the  goods. 
The  law  recognizes  no  substitute  for  such  assignment. 
The  parties  sought  to  make  a  substitute  for  it  by  de- 
livering the  receipted  bills  for  freight  and  wharfage; 
but  as  to  the  right  of  stoppage  in  transitu  neither  this 
substitute  nor  any  other  will  avail.  The  custom  of  the 
carrier  to  dispense  with  the  production  of  bills  of  lad- 
ing, and  to  deliver  to  the  holders  of  receipted  bills  for 
freight  and  wharfage,  can  in  no  wise  modify  or  qualify 
the  right  of  stoppage  in  transitu.  This  right  is  regulated 
by  law,  and  is  terminated  or  defeated  only  in  the  ways 
which  the  law  recognizes. 

The  court  erred  in  not  granting  a  new  trial. 

Judgment  reversed. 
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Latham  et  al.  v.  Inman.  I^t^ 

1.  On  the  trial  of  a  petition  by  the  heirs  at  law  of  a  decedent,  con- 
sisting of  his  widow  and  children,  the  object  of  the  petition  being 
to  attack  and  set  aside  certain  deeds  made  by  third  persons  and 
purporting  to  convey  some  of  the  land  to  which  the  heirs  claim 
title,  the  record  of  homestead  proceedings  by  which  the  widow 
had  a  homestead  in  the  disputed  property  set  apart  to  herself  and 
minor  children  is  not  relevant  evidence. 

2.  If  deeds  sought  to  be  cancelled  as  a  cloud  upon  the  plain  tiffs  title 
are  valid  and  operative  muniments  of  title  in  favor  of  the  defend- 
ant to  the  extent  of  one  undivided  half  of  the  premises  to  which 
they  relate,  although  the  plaintiff  may  be  the  rightful  owner, 
legal  and  equitable,  of  the  other  half,  the  prayer  for  cancellation 
must  be  denied. 

3.  Where  the  owner  of  several  subdivisions  of  a  larger  tract  in  which 
he  has  an  undivided  half-ownership  sells  such  subdivisions  and 
the  purchaser  pays  the  purchase  money  in  full,  taking  receipts 
therefor  but  no  conveyance,  such  purchaser  acquires  a  perfect 
equity;  but  if  his  vendor  afterwards  sells  for  value  and  conveys 
by  deed  to  a  third  person  his  original  one  undivided  half  of  the 
whole  tract,  such  third  person,  if  unaffected  with  notice  of  the 
outstanding  equity  in  the  prior  purchaser,  will  acquire  title  supe- 
rior thereto  in  one  undivided  half  of  said  subdivisions ;  if  affected 
with  such  notice,  his  title  will  be  subject  to  such  equity.  This  is 
true  whether  the  deed  be  recorded  within  twelve  months  from  its 
execution  or  not. 

4.  A  bona  fide  purchaser  for  value  without  notice,  taking  legal  title 
from  a  purchaser  and  holder  of  the  legal  title  affected  with  notice, 
is  protected  against  an.  outstanding  equity  though  it  be  a  perfect 
equity.  The  evidence  in  this  case  did  not  require  a  finding  that 
there  was  such  possession  as  served  either  to  give  notice  or  to 
raise  title  by  prescription. 

December  7, 1891.    By  two  Justices. 

Title.  Equity.  Deeds.  Evidence.  Homestead. 
Bona  fde  purchaser.  Before  Judge  Marshall  J. 
Clarke.    Pulton  superior  court.     March  term,  1891. 

The  heirs  at  law  of  George  W.  Latham,  his  widow 
and  minor  children,  filed  their  petition  against  Inman,  for 
cancellation  of  two  deeds  held  by  him,  as  being  a  cloud 
on  the  plaintiffs'  title  to  certain  land,  alleging  as  fol- 
lows :  Latham  died  in  1872.  In  1870  he  bought  land 
sold  as  part  of  the  estate  of  Atwood,  lying  in  land  lot  140 
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in  Fulton  county.  The  land  was  auctioned  off  and  sold 
by  lots  according  to  a  plat  then  used,  and  Latham  pur- 
chased, among  other  property,  lots  19,  20, 21,  22,  23  and 
24  of  the  plat,  which  lots  lay  in  one  block.  He  paid 
§200  therefor,  and  was  declared  the  purchaser  of  the 
land  by  the  auctioneer  of  the  Atwood  estate,  and  so 
entered  on  the  auctioneer's  books.  He  was  given  pur- 
chase money  receipts  by  the  agent  of  J.  M.  Atwood,  the 
heir  to  whom  the  proceeds  of  this  sale  went  by  some 
sort  of  arrangement  between  the  administrator  and 
heirs.  The  sale  was  for  purposes  of  distribution.  J.  M. 
Atwood  being  thus  entitled  to  the  proceeds  of  the 
sale,  Latham  paid  the  money  to  said  Atwood's  agent, 
who  executed  due  acknowledgments.  Latham  went 
into  immediate  possession  of  the  land  and  cleared  it,  but 
his  death  in  1872  put  a  stop  to  further  improvements 
by  him.  His  administratrix  (his  wife)  continued  his 
possession  and  has  remained  in  possession  up  to  the 
present  time,  controlling  the  property,  paying  taxes  on 
it,  using  it  for  any  purposes  desired,  keeping  it  in  repair, 
and  about  a  month  before  the  filing  of  the  petition, 
fenced  it.  About  1877  J.  M.  Atwood  made  a  deed  to 
Venable,  both  Atwood  and  Venable  having  actual  and 
constructive  notice  of  petitioners'  title.  On  June  13, 
1881  Venable  sold  the  premises  to  Inman,  who  also  had 
actual  and  constructive  notice  and  has  never  attempted 
to  go  into  actual  possession  of  the  land,  but  holds  the 
deed  and  claims  title.  The  conveyances  from  Atwood 
to  Venable  and  from  Venable  to  Inman  are  void  and  a 
cloud  upon  the  title.  After  the  premises  were  fenced 
in  as  stated  above,  certain  negroes,  acting  under  defend- 
ant's directions,  tore  down  the  fence,  etc.  Henry  At- 
wood in  1863  purchased  the  premises  of  one  Rice,  and 
died  intestate  in  1864  seized  and  possessed  of  the  prem- 
ises, and  administration  was  taken  on  his  estate.  His 
heirs  were  J.  M.  Atwood,  Matilda  Atwood  and  others 
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of  his  children.  Commissioners  were  appointed  to  di- 
vide among  his  heirs  the  realty  which  had  belonged  to 
him,  and  the  premises  in  question  with  other  realty  were 
awarded  to  J.  M.  Atwood  and  the  legatees  of  Matilda 
Hopkins,  formerly  Atwood,  in  equal  shares.  J.  M.  and 
the  representatives  of  Matilda  partitioned  the  land,  and 
the  premises  in  question  fell  to  J.  M.,  etc. 

Defendant  in  his  answer  denied  that  plaintiffs  are  or 
ever  have  been  in  possession  of  the  premises,  or  that 
George  Latham  ever  was,  and  insisted  that  the  legal 
title  was  in  himself  and  J.  W.  English. 

By  agreement  the  case  was  submitted  to  the  judge 
without  a  jury.  He  found  against  the  plaintiffs.  They 
excepted  to  this  judgment  and  to  the  overruling  of  their 
motion  for  a  new  trial. 

The  facts  as  found  by  the  judge  were,  in  brief,  as  fol- 
lows :  Henry  Atwood  died  in  1864,  owning  a  tract  of 
about  85  acres  of  land  embracing  the  land  in  question. 
In  1866  commissioners  appointed  for  the  purpose  dis- 
tributed his  estate,  assigning  to  Matilda  and  John  M. 
Atwood,  the  children  of  Henry  Atwood,  an  undivided 
half-interest  in  the  tract,  which  action  of  the  commis- 
sioners was  made  the  judgment  of  the  court  in  Decem- 
ber, 1866.  In  August,  1870,  one  Thigpen  made  a  plat 
on  which  the  land  was  divided  into  blocks  and  the 
blocks  into  lots ;  one  of  the  blocks  contained  the  land 
now  in  litigation.  It  does  not  appear  by  what  authority 
this  plat  was  prepared.  The  land  so  platted  was  sold 
at  public  auction  in  September,  1870,  but  by  whose 
direction  was  not  shown.  The  sale  was  advertised  by 
large  bills  in  which  the  plat  was  copied,  and  the  land 
described  as  "The  Atwood  Property."  J.  M.  Atwood 
was  present  and  bid  off  lots  19,  20  and  28  for  himself 
and  21  and  22  for  his  mother,  Mrs.  Ann  Atwood.  The 
person  who  bid  off  number  24  refused  to  comply  with 
his  bid,  and  that  lot  was  taken  by  J.  M.     "Various 
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members  of  the  Atwood  family,"  but  who  they  were  or 
what  interest  they  had  in  the  land  the  evidence  did  not 
show,  were  present  at  the  sale  and  bid  in  much  of  the 
property.  Miss  Matilda  Atwood,  so  far  as  the  evidence 
indicated,  had  no  knowledge  of  the  sale  and  nothing  to 
do  with  it.  Sometime  between  this  sale  and  December 
80,  1870,  J.  M.  Atwood  made  to  George  Latham  a 
parol  sale  of  the  six  lots  mentioned,  for  $200,  which 
was  a  fair  price,  and  Latham  by  various  payments  to 
the  agent  of  John  M.,  paid  the  purchase  money,  the 
last  payment  being  on  October  12,  1872.  In  receipts 
given  by  this  agent  to  Latham  for  these  payments  the 
land  was  variously  described  as  '*six  lots,  numbers  19 
to  24  inclusive,  of  the  Atwood  property  near  West  End, 
Rice  place,"  "lots  19,  20,  21,  22,  23  and  24  of  John  M. 
Atwood,  the  Rice  place  beyond  West  End,"  and  ''six 
lots  sold  him  of  West  End  Atwood  property."  One  of 
the  receipts  was  signed  "L.  B.  Davis,  agent  John  M. 
Atwood,"  and  others  "L.  B.  Davis,  agt."  From  very 
soon  after  his  purchase  to  his  death  in  1873,  Latham 
cut  and  corded  wood  on  the  land  and  hauled  it  to  At- 
lanta for  sale,  in  this  way  making  a  considerable  clearing. 
He  told  persons  that  he  owned  the  land  and  pointed 
out  the  lines.  Since  his  death  Mrs.  Latham  and  her 
tenants  have  grazed  cattle  on  the  land,  kept  oft*  tres- 
passers, walled  up  and  used  a  spring  on  it,  kept  the 
spring  in  repair  and  made  a  road  leading  to  the  spring. 
The  tenants  used  the  spring  as  a  laundry,  and  for  ten 
years  prior  to  the  fall  of  1890  had  benches  and  tubs 
there  for  such  purpose.  Some  of  them  procured  fire- 
wood and  dead  leaves  from  the  land.  No  one  interfered 
with  such  possession  and  it  has  been  open  and  noto- 
rious. Latham  never  inclosed  the  land,  nor  did  plain- 
tifis  until  the  last  of  July,  1889,  when  they  put  around 
it  a  wire  which  defendant  tore  down  in  two  or  three 
weeks  after  it  was  put  up,  and  upon  its  being  restored 
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he  again  destroyed  it.  The  land  is  vacant  woodland 
covered  with  trees.  The  tenants  mentioned  did  not  re- 
side on  the  land,  but  on  an  adjacent  tract  owned  by 
plaintiffs.  The  spring  is  in  the  northwest  comer  of  lot 
22.  On  August  27,  1877,  John  M.  Atwood  made  and 
delivered  to  one  Camp  a  power  of  attorney  with  au- 
thority, for  Atwood  and  in  his  name,  "to  ask,  demand, 
sue  for,  recover,  and  make  deeds  to  lands  or  lots  of  lands 
in  Fulton  county,  Georgia,"  and  "to  make,  seal  and  de- 
liver, and  to  do  all  other  lawful  acts  and  things  what- 
soever, concerning  the  premises,  as  fully  and  in  every 
respect*'  as  Camp  himself  might  or  could  do  were  he 
personally  present.  This  was  executed  before  only  one 
witness,  the  ordinary  of  Mcintosh  county.  In  pursu- 
ance of  this  authority  Camp,  on  August  31,  1877,  con- 
veyed to  Venable  all  the  interest  of  Atwood  in  the  tract 
first  mentioned,  which  was  described  as  being  "one  -^ 
undivided  interest  which  said  Atwood  had  as  one  of  the 
heirs  of  Mrs.  A.  M.  Atwood,  and  a  ||  undivided  in- 
terest which  he  also  held,  in  all  f|.  This  deed  also  re- 
cited the  Thigpen  plat,  and  was  recorded  together  with 
the  power  of  attorney  on  October  8,  1878.  On  April 
1, 1878,  Venable  filed  in  Fulton  superior  court  a  peti- 
tion against  Jackson  and  others  (to  which  petition 
neither  the  administratrix  nor  heirs  of  Latham  were 
parties),  alleging  that  they  were  tenants  in  common 
with  him  of  the  tract  of  land,  and  praying  that  it  might 
be  partitioned.  On  January  22, 1888  (?),  a  judgment  of 
partition  was  rendered,  in  which  lots  19,  20,  23  and  24 
were  assigned  to  Venable,  and  lots  21  and  22  to  the 
executors  of  Mrs  Ann  Atwood.  On  June  13,  1881, 
Venable  conveyed  to  Inman  the  lots  set  apart  to  him 
under  the  partition,  and  this  deed  was  recorded  June 
25,  1881.  On  July  8,  1885,  the  executory  of  Mrs.  Ann 
Atwood  conveyed  to  English  the  lots  allotted  to  them, 
which  deed  was  recorded  July  22, 1885.     On  July  21, 
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1885,  English,  by  deed  recorded  July  22, 1885,  conveyed 
a  two  thirds  undivided  interest  in  these  lots  to  Inman. 
On  June  18, 1887,  J.  M.  Atwood  made  a  deed  to  Liman, 
in  which  he  recited  the  power  of  attorney  to  Camp, 
and  the  deed  by  Camp  to  Venable  under  such  power, 
and  confirmed  the  latter;  the  design  of  this  conveyance 
being  declared  therein  to  be  to  protect  defendant  from 
any  possible  trouble  because  the  power  of  attorney  was 
attested  by  one  witness  only.  This  deed  was  duly  re- 
corded. From  the  time  defendant  became  interested  in 
the  land  he  had  a  man  employed  to  look  after  and  keep 
off  intruders,  and  neither  he  nor  English  had  any  no- 
tice whatever  of  the  Latham  claim  before  their  pur- 
chase, nor  until  a  few  weeks  before  the  petition  was 
filed.  As  to  whether  Venable  had  notice  of  such  claim 
when  he  bought,  the  evidence  is  conflicting.  The  judge 
concludes  that  Venable's  purchase  was  without  notice  of 
Latham's  rights ;  that  George  Latham  became  the  owner 
as  against  John  M.  Atwood  of  an  undivided  half-interest 
in  the  land ;  that  Venable's  deed  not  having  been  re- 
corded until  twelve  months  from  the  date  of  its  execu- 
tion had  expired,  it  cannot  prevail  over  the  equitable 
title  of  Latham,  and  if  the  present  litigation  were  be- 
tween Latham's  heirs  and  Venable,  they  would  recover 
an  undivided  half-interest  in  the  premises  in  dispute ; 
but  that  the  suit  is  between  them  and  Inman,  and  while 
Venable  failed  to  record  within  the  statutory  period, 
Liman,  who  bought  from  him,  was  not  so  delinquent,  his 
deed  being  duly  registered. 

In  the  motion  for  new  trial  it  is  alleged  that  the  judg- 
ment is  contrary  to  the  evidence ;  and  it  is  contended 
that,  conceding  the  facts  to  be  as  found  by  the  judge, 
the  conclusions  of  law  deduced  therefrom  are  erroneous, 
because  the  grantee  of  a  second  purchaser  who  fails  to 
record  his  conveyance  in  due  time,  stands  in  no  better 
position,  as  respects  the  first  purchaser,  than  the  second 
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purchaser,  notwithstanding  such  grantee  records  his  con* 
veyance  within  twelve  months;  because  possession 
(which  movant  contends  was  shown  by  the  acts  found 
by  the  court)  is  notice  actual  or  constructive,  and  neither 
Venable  nor  Inman  could  be  purchasers  in  good  faith 
when  plaintiffs  were  in  possession  of  the  premises;  be- 
cause, independently  of  title  by  purchase,  plaintiffs  and 
their  privy  acquired  title  by  prescription  by  holding  the 
land  openly,  notoriously,  continuously  and  adversely  for 
over  seven  years  under  written  evidence  of  title ;  and 
because,  notwithstanding  Venable  and  Inman  may  have 
been  without  actual  knowledge  of  plaintiffs'  claim,  the 
law  will  impute  to  them  knowledge  from  plaintiffs'  pos- 
session. It  is  also  urged  that  the  effect  of  the  partition  of 
Venable  was  to  vest,  by  relation  back,  the  title  to  lots 
19,  20,  23  and  24  in  J.  M.  Atwood,  and  in  George 
Latham  his  privy  in  estate. 

Another  gound  for  new  trial  is  that  the  court  erred  in 
excluding  from  evidence  the  original  papers  showing 
that  in  March,  1874,  Mrs.  Latham  had  the  land  in  ques- 
tion (as  belonging  to  the  estate  of  George  Latham)  set 
apart  as  a  homestead  for  herself  and  three  minor  chil- 
dren, and  that  the  proceedings  were  duly  recorded  in 
the  office  of  the  clerk  of  the  superior  court  of  Fulton 
county  on  April  23,  1874.  It  is  contended  that  this 
homestead  was  notice  of  plaintiffs'  claim,  to  Venable, 
Inman  and  their  grantees  and  privies,  and  was  admissi- 
ble as  color  on  which  to  found  a  prescriptive  title,  and 
as  showing,  in  connection  with  other  facts,  the  extent 
and  good  faith  of  plaintiffs'  possession. 

Authorities  cited  by  the  judge  and  by  counsel :  Code, 
§§1950,  1951,  2639,  2640,  2679,  2680,  2706,  3087; 
Ga.  Reports,  8—5,  446;  7—432;  10—191,  253  ;  12—464; 
13—1 ;  15—202  ;  17—600  ;  19—604 ;  20—732  ;  26—132, 
183;  25—201,  648;  27—406,  637;  29—450,  485; 
30_336,  619,  626;  32—239,  418,-532,  619;  33—539, 
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565 ;  35—81 ;  89—91 ;  45—84,  182  ;  48—461 ;  49—165 ; 
61—15  ;  54—192  ;  55—91 ;  56—877 ;  57—158 ;  58—510; 
60— 114;  70—716;  71—374;  72— 127;  10  Peters,  412; 
11  Id.  41 ;  27  Fed.  Rep.  160 ;  Tiedeman,  Eeal  Prop.  773. 

Arnold  &  Arnold  and  T.  P.  Westmorbland,  for 
plaintiffs. 

Ellis  &  Gray,  for  defendant. 

Bleckley,  Chief  Justice. 

1.  The  title  of  Mrs.  Latham's  deceased  husband,  or  of 
herself  and  children  as  his  heirs  at  law,  was  in  no  way 
strengthened  by  the  fact  that  she  claimed  and  had  set 
apart  a  homestead  in  the  premises  for  herself  and  the 
minor  children.  It  was  not  error,  therefore,  to  reject 
the  record  of  the  homestead  proceedings  tendered  in 
evidence. 

2.  The  action  was  not  brought  .to  recover  possession, 
the  plaintiffs  alleging  that  they  already  had  possession. 
The  ultimate  relief  prayed  for  was  that  the  two  deeds 
under  which  the  defendant  claims  (one  from  Atwood  to 
Venable  ;  the  other  from  Venable  to  Inman,  the  defend- 
ant) be  delivered  into  court  and  cancelled.  To  say  noth- 
ing as  to  what  other  parties,  if  any,  ought  to  be  before 
the  court  in  order  to  cancel  these  deeds,  it  is  manifest 
that  if  the  deeds  pass  title  either  to  the  whole  or  to  an 
undivided  part  of  the  premises  into  Inman  and  consti- 
tute the  muniments  of  such  title,  these  plaintiffs  could 
have  no  decree  that  the  deeds  be  cancelled.  The  deeds 
might  be  too  large  and  undertake  to  convey  too  much, 
but  this  would  not  subject  them  to  cancellation  if  they 
carried  title  as  against  the  plaintiffs  to  any  part  of  the 
premises.  The  plaintiffs  might  be  entitled  to  some 
other  relief,  but  not  to  this.  If  the  defendant  is  a  tenant 
in  common  with  them  by  reason  of  title  to  one  undivided 
half  of  the  premises  being  effectively  conveyed  by  these 
deeds,  there  is  no  ground  to  cancel  them. 
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3.  If  John  M.  Atwood  was  sole  and  exclusive  owner 
of  the  small  lots  which  were  subdivisions  of  a  larger 
tract  in  which  he  had  an  undivided  half-ownership,  and 
sold  these  lots  by  parol  contract  at  auction  to  Latham, 
who  paid  the  purchase  money  in  full  and  took  receipts 
therefor  from  the  auctioneer,  but  no  conveyance,  Lajham 
acquired  a  perfect  equity.  The  plaintiffs,  as  his  heirs  at 
law,  would  be  full  and  complete  owners  as  against  At- 
wood. The  formal  legal  title  would,  however,  be  left 
in  him,  he  holding  it  as  trustee,  first  for  Latham,  and 
after  his  death  for  his  heirs.  The  evidence  might  war- 
rant the  conclusion  that  such  were  the  facts,  but  it  also 
warrants  the  conclusion  that  whilst  thus  invested  with 
title  as  trustee,  Atwood  through  his  attorney  in  fact  sold 
and  conveyed  for  value  to  Venable  his  original  undi- 
vided half,  together  with  a  one  forty-eighth,  of  the 
larger  tract,  thus  passing  into  Venable  by  deed  the 
formal  legal  title  to  one  undivided  half,  with  an  addi- 
tional one  forty-eighth,  of  the  small  lots  previously  sold 
by  Atwood  to  Latham.  K  Venable  took  with  notice 
of  Latham's  rights,  he  would  be  affected  thereby  just  as 
his  vendor,  Atwood,  was  affected,  and  would  hold  in 
trust  to  the  extent  of  one  half,  and  perhaps  the  addi- 
tional forty-eighth,  of  these  lots  for  Latham  or  his  heirs. 
If,  on  the  other  hand,  he  paid  his  money  and  acquired 
title  without  such  notice,  he  would  not  be  affected  by 
the  outstanding  equity,  and,  as  to  all  the  deed  covers, 
would  hold  free  from  that  equity,  and  from  any  trust  in 
behalf  of  Latham  or  his  heirs.  This  would  be  so 
whether  he  caused  his  deed  to  be  recorded  within  twelve 
months  after  its  execution  or  not,  for  the  recording  of 
a  deed  within  that  time  is  made  indispensable  by  the 
statute  only  where  there  are  two  or  more  conveyances 
by  the  same  grantor.  The  provision  is  not  applicable 
to  a  case  in  which  only  one  conveyance  has  been  exe- 
cuted.    Code,  §2705;  Cobb's  Dig.  175 ;   Webby.  Witchery 
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33  Gu.  665.  The  letter  of  the  statute  is  confined  to 
deeds^  but  as  a  bond  for  titles,  being  under  seal,  is  in  a 
large  sense  a  deed,  perhaps  it  could  be  treated  as  within 
the  statute  after  payment  of  the  purchase  money  in 
full.  This  assumption  seems  involved  in  Alien  v.  Holding^ 
29  6j^.  485,  and  in  the  same  case  on  a  second  writ  of 
error,  32  Qa.  418.  And  see  Nethery  v.  Payne^  71  Ga. 
874.  But  there  is  no  ruling  that  a  parol  contract,  or  a 
mere  receipt  for  purchase  money,  would  prevail  against 
a  younger  unrecorded  deed  made  to  a  bona  fide  pur- 
chaser without  notice. 

An  examination  of  the  deed  from  Atwood  to  Ten- 
able shows  that  it  left,  if  not  an  undivided  half  of  these 
small  lots,  certainly  an  undivided  part  equal  to  twenty- 
three  forty-eighths,  outside  of  the  scope  of  the  convey- 
ance ;  and  consequently  Venable  never  had,  so  far  as 
appears,  any  conveyance  which  purported  to  pass  title 
to  him  to  more  than  an  undivided  share  equal  to  twenty- 
five  forty-eighths  in  these  lots.  It  would  thus  seem 
that  until  Venable  conveyed  to  Inman,  he  and  Latham's 
heirs  were  tenants  in  common,  even  conceding  that 
Venable  was  a  purchaser  from  Atwood  without  notice. 
Nor  was  this  tenancy  in  common  necessarily  dissolved 
by  the  judgment  of  partition  by  which  some  of  these 
small  lots  were  assigned  to  Venable  in  severalty.  That 
judgment  did  not  bind  the  plaintiffs,  because  of  the  gen- 
eral rule  that  judgments  inter  partes  bind  only  parties 
thereto  and  their  privies.  Plaintiffs  were  not  parties — 
not  served  nor  otherwise  notified  of  the  proceeding. 
Therefore  the  judgment  could  not  bind  them.  It  was 
not  an  adjudication  that  Venable  was  the  owner  of  the 
lots  assigned  to  him  as  against  the  world,  but  only  as 
against  the  parties  to  the  judgment  and  their  privies. 
It  was  not  a  judgment  in  rem.  Childs  v.  Hayman^  72 
Ga.  791.  Venable's  title  was  not  strengthened  by  it 
Its  sole  effect  as  against  the  world  was  to  assign  a  d^- 
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nite  abode  to  that  title  which  was  before  a  vagrant  over 
the  whole  tract.  The  change  wrought  by  the  partition 
was  merely  in  the  locus  operandi^  and  not  in  the  strength 
of  the  title.  Of  course,  if  the  parties  to  the  partition, 
other  than  Venable,  had  the  true  title,  or  a  better  title 
than  that  of  the  plaintiffs,  to  the  fractional  interest  in 
these  small  lots  which  was  not  covered  by  the  deed  from 
Atwood  to  Venable,  then  Venable  did,  by  reason  of  the 
partition,  acquire  such  true  or  better  title  in  the  partic- 
ular lots  assigned  to  him,  if  he  was  still  without  notice 
of  the  plaintiffs'  equity ;  for  by  partition  each  tenant 
who  participates  in  the  division,  where  the  property  is 
divided  in  kind,  gives  to  the  others  as  much  as  he  re- 
ceives from  them,  and  is  therefore  a  purchaser  for  valuo 
of  their  interest  in  the  parcel  allotted  to  him. 

4.  Inman  being  a  bona  fide  purchaser  for  value  from 
Venable  of  a  portion  of  the  premises  in  controversy, 
would  take  all  his  rights  in  that  portion  of  the  prem- 
ises, with  the  additional  right  of  not  being  affected  by  * 
any  notice  which  Venable  may  have  had  of  the  Latham 
equity,  unless  he  (Inraan)  also  had  notice.  But  in  either 
event,  he  too  might  be  a  tenant  in  common  with 
Latham's  heirs  to  the  same  extent  to  which  Venable 
was  such  tenant. 

The  finding  of  the  Judge  that  under  the  evidence  be- 
fore him  there  was  not  such  possession  in  Latham  or  his 
heirs  as  served  either  to  give  notice  of  the  Latham 
equity,  or  to  raise  title  by  prescription,  may  or  may  not 
have  been  correct.  A  careful  examination  and  study  of 
the  evidence  has  convinced  us  that  it  was  not  sufficiently 
decisive  to  require  a  different  finding  from  that  made ; 
and  as  the  judge  was  the  arbiter  of  the  facts,  chosen  by 
the  parties  in  lieu  of  a  jury,  we  think  they  should  abide 
by  the  conclusion  at  which  he  arrived.  Though  we  dif- 
fer with  the  judge  in  his  interpretation  and  application 
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of  the  recording  statute,  we  can  still  agree  with  him 
that  the  relief  prayed  for  ought  to  have  been  denied. 

Judgment  affirmed. 


Green  v.  The  State. 

,  *  ^1  A  confession  or  criminating  admission  made  by  a  person  in  jail  to 

the  sheriff  and  another,  the  latter  of  whom  had  arrested  him  and 


^    lij  brought  him  to  prison  on  another  charge,  and  who  expected  a  re- 

ward in  case  of  a  conviction  on  the  charge  now  in  question,  is  not 
admissible  in  evidence  where  it  was  induced  by  a  remark  made  to 
the  prisoner  by  such  third  person  in  the  presence  of  the  sheriff  in 
these  terms:  ''Edmund,  if  yon  know  anything,  it  may  be  best  for 
you  to  tell  it,"  or,  "Edmund,  if  yon  know  anything,  go  and  tell  it, 
and  it  may  be  best  for  you."  The  evidence  having  been  received 
before  this  inducement  appeared,  it  having  been  brought  out  on 
cross-examination  of  the  State's  witnesses,  a  motion  then  made  to 
withdraw  and  exclude  it  from  the  jury  should  have  been  granted. 
December  S8,1B9L 

Criminal  law.  Evidence.  Confessions.  Before  Judge 
Gober.     Fannin  superior  court.     May  term,  1891. 

Edmund  and  Ansil  Green  and  two  others  were  in- 
dicted for  the  murder  of  Keener.  Edmund  and  Ansil 
were  put  upon  trial ;  both  were  found  guilty,  the  jury 
recommending  that  Ansil.  be  imprisoned  for  life.  Ed- 
i^und  moved  for  a  new  trial ;  his  motion  was  overruled, 
and  he  excepted.  One  ground  of  the  motion  was,  that 
the  court  erred  in  not  ruling  out  the  testimony  of  Wil- 
son and  Arp  as  to  the  confession  of  Edmund  Green,  on 
motion  of  the  defendant  on  the  ground  that  the  confes- 
sion was  not  freely  and  voluntarily  made.  This  testi- 
mony was  as  follows  :  Wilson  was  sheriff.  Higdon 
and  Arp  brought  Edmund  Green  and  put  him  in  jail. 
Wilson  had  a  conversation  with  him  in  jail  in  the  pres- 
ence of  Arp.  Edmund  sent  for  Wilson  to  come  to  the 
jail,  and  he  went.  He  asked  Edmund  what  he  wanted 
to  see  him  about,  and  Edmund  replied  he  wanted  to 
talk  a  little  with  him  concerning  some  things,  but  did 
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not  say  what.  lie  did  not  then  talk  with  Wilson,  who 
told  him  he  (Wilson)  was  going  to  start  the  next  day  to 
Marietta,  having  orders  from  the  judge  to  carry  Edmund 
there.  Wilson  went  back,  and  Edmund  said :  *'I  sup- 
pose I  am  charged  with  being  in  the  crowd  that  killed 
Mr.  Keener."  Witness  replied  he  had  heard  that  but 
knew  nothing  about  it.  Arp  said,  "jS'ow,  Edmund,  you 
understand  if  you  tell  the  sheriff  anything  you  do  it  vol- 
untarily." Wilson  said,  of  course ;  it  was  nothing  to 
him ;  he  was  just  doing  his  duty.  Edmund  then  told 
him  and  Arp  that  he  saw  Keener  shot  from  a  clay  road 
when  they  fixed  a  blind.  Ho  said  there  were  four  in 
the  crowd,  himself,  Ansil  and  two  Carters ;  that  Ansii 
and  the  two  Carters  did  the  shooting ;  that  four  guns 
were  fired;  that  Ansil  shot  the  big  bored  gun;  that 
Keener  went  off  holloing ;  that  the  boys  went  off  down 
there;  that  there  were  some  dogs  barking;  that  he 
heard  some  holloing  and  some  more  guns  fire  ;  that  the 
boys  came  back  to  where  he  was  and  said,  "We  have 
done  him  up  ;  he  is  done  up."  Wilson  told  him,  if  he 
told  about  this  killing  it  was  voluntary  with  himself ; 
did  not  tell  him  he  had  better  tell  on  those  fellows  and 
get  out  himself.  This  witness  was  asked  if  he  and  Arp 
did  not  tell  Edmund,  if  he  made  this  acknowledgment 
it  would  be  better  for  him,  and  replied  that  Arp  said, 
"Edmund,  if  you  know  anything,  it  may  be  best  for  you 
to  tell  it."  Arp  testified :  He  brought  Edmund  to  Mor- 
ganton  (the  county  site  where  he  was  tried)  and  had  a 
conversation  with  him  in  the  jail  about  the  killing.  "He 
said  Ansil  Green,  Jake  Carter  and  Robert  Carter  were 
with  him  at  the  time  Keener  was  killed.  He  said  four 
shots  were  fired  the  first  volley,  that  Keener  ran  off  hol- 
loing, and  the  other  three  followed  him ;  he  heard  more 
shooting ;  they  then  came  back  and  said  they  had  done 
him  up.  He  said  nothmg  about  the  killmg  until  we 
passed  Cleveland;  on  the  way  back  he  became  uneasy 
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and  said  the  kuklux  would  take  him  and  kill  him,  and 
begged  us  not  to  let  them  take  him.  Me  and  Geo.  Wil- 
son talked  with  him  here  in  jail ;  my  recollection  is  that 
Green  said,  ^Now,  men,  I  want  you  to  understand  I  am 
not  hired  and  I  am  not  scared,  and  I  tell  you  this  with 
my  own  free  will  and  acdbrd,*  and  my  recollection  is  I 
told  him  <it  might  be  the  best  for  youto  tell  it.'  "  Ques- 
tion :  After  you  said  that,  he  then  told  you  ?  Answer, 
"Yes,  sir,  he  was  talking  along." 

W.  T.  Day  and  M.  J.  Jbrman,  for  plaintiff  in  error. 
W.  A.  Little,  attorney-general,  and  Geo.  R.  Beown, 
solicitor-general,  contra. 

Lumpkin,  Justice. 

A  careful  and  laborious  examination  of  a  large  num- 
ber of  text-books  and  decisions  touching  the  admissi- 
bility of  confessions  in  evidence  in  criminal  cases,  shows 
that  the  authorities  are  in  considerable  conflict,  and  that 
it  is  difficult  to  draw  a  precise  line  between  confessions 
which  should  be  received  and  those  which  should  be 
rejected.  The  tendency  of  modem  judicial  opinion  is 
to  refuse  to  admit  them  when  there  is  any  reasonable 
ground  to  believe  that  they  were  induced  by  hope  or 
fear.  Precisely  what  words  or  conduct  will  constitute 
such  inducement  is  not  easily  determined,  and  differ- 
ences of  opinion  concerning  the  effect  and  meaning  of 
many  expressions,  varying  in  language  but  more  or 
less  similar  in  import,  have  given  rise  to  the  conflict 
mentioned.  We  do  not  think  it  would  be  profitable 
now  to  review  and  discuss  these  Authorities,  either  with 
the  view  of  attempting  to  harmonize  them,  or  of  deduc- 
ing from  them  a  rule  which  could  be  applied  to  all 
cases.  We  shall  content  ourselves,  in  this  case,  with 
announcing  our  purpose  to  adhere  closely  to  the  plain 
mandates  of  our  own  statute  as  expressed  in  §§3792 
and  3793  of  the  code,  and  with  putting  the  seal  of  our 
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condemnation  upon  the  practice  too  much  Indulged  in 
by  officers  and  quasi  officers,  such  as  detectiTes,  in 
extortmg  or  otherwise  improperly  obtaining  confessions 
from  prisoners  in  their  custody.  It  is  a  gross  and  inex- 
cusable abuse  of  authority^  on  the  part  of  men  occu- 
pying official  positions  or  assuming  to  act  officially,  to 
thus  take  advantage  of  the  helplessness  or  ignorance 
of  persons  charged  with  crim#,  who  are  to  a  greater  ot 
less  extent  under  their  control  or  in  their  power,  and 
we  deem  it  our  duty  to  thus  rebuke  such  conduct  in 
unmistakable  terms. 

In  the  cases  of  Rafe  v.  The  State,  20  Ga.  60,  and  Vat-^ 
entine  v.  The  State^  77  Ga.  470,  this  court  went  ad  far  an 
any  court  should  ever  go  in  sanctioning  the  admission 
of  confessions  made  under  the  circumstances  therein 
shown.  In  the  former.  Judge  McDonald  expressly  dis- 
approved of  the  manner  in  which  they  were  obtained, 
and  in  the  latter,  the  point  was  not  really  before  this 
court  as  to  whether  or  not  the  court  below  properly  ad- 
mitted them.  An  examination  of  these  cases  will  show 
that  neither  of  them  is  in  all  respects  like  the  case  at 
bar.  In  all  of  them,  perhaps,  the  real  object  of  the  con- 
versations had  with  the  prisoners  was  to  obtain  confes- 
sions of  guilt,  rather  than  to  ascertain  the  truth,  what- 
ever it  might  be.  Of  this  there  can  be  no  doubt  in  the 
case  before  us,  and  besides,  the  person  accompanying 
the  sheriff  and  leading  in  the  conversation  had  a  pecun- 
iary interest  in  the  prisoner's  conviction,  of  which  the 
sheriff  was  aware,  and  he  lent  his  presence  and  assist- 
ance to  the  accomplishment  of  the  other's  purpose  in 
obtaining  a  confession.  Under  these  circumstances,  we 
cannot  believe  that  the  criminating  admissions  made  by 
the  prisoner,  following  the  expressions  used  to  him  as 
stated  in  the  head-note,  were  "  made  voluntarily,  with- 
out being  induced  by  another,  by  the  slightest  hope  of 
benefit  or  the  remotest  fear  of  injury.'*    Indeed,  it  is 
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difficult  to  conceive  how  the  words  spoken  to  him  could, 
under  any  circumstances,  do  otherwise  than  create  the 
impression  or  belief  that  if  he  confessed,  it  would 
secure  him  a  benefit  of  some  kind.  The  error  in  refus- 
ing to  rule  out  the  evidence  specified  would  require  the 
granting  of  a  new  trial,  irrespective  of  the  question 
whether  or  not  the  testimony  of  the  accomplice  was 
sufficiently  corroborative  to  authorize  a  conviction. 

Judgment  reversed. 


Hamilton  v.  Lusk. 


Where  the  action  is  by  vendee  against  vendor  on  covenants  of  war- 
ranty in  the  deed,  and  the  breach  alleged  is  eviction,  the  breach 
is  not  established  by  evidence  that  a  prior  vendor  executed  upon 
the  same  day  two  deeds  covering  the  premises,  one  a  conveyance 
in  fee  to  the  defendant,  and  the  other  a  mortgage  passing  legal  title 
to  other  persons  with  a  power  of  sale  in  the  mortgage,  which 
power  has  been  exercised,  there  being  no  extrinsic  evidence  as  to 
which  of  the  two  conflicting  deeds  was  first  executed,  or  that  the 
purchaser  at  the  mortgage  sale  has  ever  asserted  hia  title  against 
the  present  plaintiff,  the  premises  being  still  vacant  and  none  of 
the  persons  connected  with  the  title  having,  so  far  as  appears, 
ever  entered  into  actual  possession. 
Jaouary  11, 1892. 

Vendor  and  purchaser.  Deed.  Mortgage.  Breach 
of  warranty.  Before  Judge  Hutchins.  Clarke  superior 
court.     April  term,  1891. 

Lusk  sued  Hamilton  for  $4,100,  alleging  that  on  Feb- 
ruary 7,  1887,  Hamilton  executed  to  him  a  warranty 
deed  to  certain  land  in  Jefferson  county,  Alabama  (de- 
scribing it),  that  he  was  evicted  therefrom  on  October  28, 
1888,  and  that  Hamilton  refuses  to  indemnify  him  for 
his  damages  in  that  behalf.  The  plaintiff  obtained  a 
verdict  for  $4,000,  and  the  defendant's  motion  on  the 
general  grounds  for  a  new  trial  was  denied.  The  evidence 
showed  that  on  December  14,  1886,  Burnett  conveyed 
the  land  to  Hamilton  by  warranty  deed  in  consideration 
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of  $1,950,  and  on  the  same  day  made  a  mortgage  on  it 
to  Huey.  These  conveyances  were  filed  for  registration 
on  the  same  day  and  were  recorded  in  the  same  volume  of 
records,  the  date  of  the  record  of  the  mortgage  not  ap- 
pearing. It  was  ^ven  to  secure  certain  notes,  and  stipu- 
lated that  if  the  mortgagor  failed  to  pay  them,  the 
mortgagee  or  his  assigns  might  take  possession  of  the 
property,  and  after  giving  thirty  days*  notice  by  adver- 
tisement, might  sell  the  same  at  the  court*house  door  of 
Jefferson  county,  Alabama,  to  the  highest  bidder  for 
cash,  and  devote  the  proceeds  to  paying  the  expenses  of 
the  sale  and  the  amount  due  on  the  notes,  any  surplus 
to  go  to  the  mortgagors.  On  February  14, 1887,  Hamil- 
ton made  to  Lusk,  in  consideration  of  a  tenth  interest  in 
a  mine  (valued  at  $2,500)  and  $830,  a  warranty  deed  cov- 
enanting that  he  was  lawfully  seized  in  fee  simple  of  the 
premises,  that  they  were  free  from  all  incumbrances, 
and  that  he  had  a  good  right  to  sell  and  convey  the 
same.  On  October  29, 1888,  a  deed  was  made  by  Seixas 
to  Letchford  to  the  property,  reciting  the  giving  of  the 
mortgage,  transfer  and  assignment  of  the  mortgage  and 
notes  by  Huey  to  Seixas,  default  in  payment  of  the 
notes,  due  and  legal  notice  by  advertisement  of  the 
place  and  terms  of  sale,  and  sale  at  public  outcry  at 
twelve  o'clock  m.,  October  29,  1888,  at  the  court-house 
door  of  Jefferson  county,  Ala.,  to  Letchford,  the  highest 
and  best  bidder,  for  $3,187.  Lusk  testified  that  at  the 
time  he  bought  the  land  he  and  the  defendant  lived  in 
Birmingham,  Ala.;  that  he  knew  it  was  unimproved 
land,  and  he  does  not  know  that  he  ever  saw  it,  or 
whether  any  one  is  in  possession,  but  he  paid  for  it, 
took  the  deed  and  never  realized  anything  on  the  trans- 
action ;  that  he  never  received  a  dollar  from  the  sale  of 
it;  and  that  he  did  not  know  anything  of  the  existence 
of  the  mortgage  and  never  heard  of  it  until  the  land 
was  advertised  for  sale. 
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J.  J.  Banks,  Stlvanus  Morris  and  Frank  S,  White, 
for  plaintiff*  in  error. 
Alex.  S.  Erwin,  contra. 

Bleckley,  Chief  Justice, 

When  two  deeds  or  other  instruments  bearing  the 
same  date  and  executed  by  the  same  person  would  be 
consistent  with  each  other  if  executed  in  one  order  of 
time,  but  inconsistent  if  executed  in  another  order,  the 
presumption  is  that  they  were  in  fact  executed  in  that 
order  which  makes  for  their  consistency.  But  in  the 
case  before  us,  the  mortgage  and  the  deed  of  absolute 
conveyance  of  the  same  date,  both  made  by  Burnett 
and  covering  the  same  premises,  are  inconsistent,  no 
matter  which  was  first  executed.  By  the  laws  of  Ala- 
bama, the  mortgage  as  well  as  the  deed  would  pass  the 
title  and  legal  seisin.  The  mortgage  contains  a  war- 
ranty against  incumbrances  and  against  any  adverse 
claim.  The  deed  warrants  that  the  vendor  is  lawfully 
seized  of  the  premises  in  fee  simple ;  that  they  are  free 
from  all  incumbrances  ;  that  he  has  a  good  right  to  sell 
and  convey ;  and  that  he,  his  heirs,  etc.,  will  defend  the 
title  forever  against  the  lawful  claims  of  all  persons. 
Under  such  warranties  as  these  we  see  not  how  any  pre- 
sumption can  arise  that  the  deed  was  executed  after  the 
mortgage.  Each  of  the  instruments  absolutely  ignores 
the  other,  and  their  coexistence  is  irreconcilable  upon 
any  theory  which  would  screen  the  maker  against  the 
imputation  of  having  done  a  wrongful  act.  Had  he  by 
the  deed  conveyed  only  an  equity  of  redemption  in  the 
premises,  this  would  have  been  consistent  with  the 
mortgage;  but  he  conveys  the  absolute  fee,  and  backs 
his  conveyance  with  all  the  warranties  usually  relied 
upon  by  purchasers  for  assurance  of  clear  and  unin- 
cumbered title.  Under  these  circumstances  we  see  no 
reason  for  presuming  that  the  rightful  instrument  was 
the  mortgage  and  the  wrongful  one  the  deed,  and  we 
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are  sure  no  such  presumption  can  be  raised  and  then 
extended  so  as  to  make  it  establish  an  eviction  of  one 
who  is  not  a  direct  party  to  either  of  the  instruments, 
and  whose  right  of  action,  if  any,  does  not  arise  upon 
either  of  them,  but  upon  warranties  contained  in  an- 
other deed  made  by  the  vendee  to  whom  the  deed  in 
question  was  executed  and  delivered.  This  action  is  by 
Lusk  against  Hamilton.  Hamilton  has  made  but  one 
deed — ^that  which  conveys  the  premises  to  Lusk.  Lusk 
complains  that  he  has  been  evicted,  and  claims  as  dam- 
ages his  purchase  money  and  interest  thereon.  The 
evidence  he  submitted  to  prove  eviction  was  only  that 
Hamilton's  vendor,  Burnett,  executed  a  deed  to  Ham- 
ilton and  a  mortgage  to  another  person  on  the  same  day, 
and  that  the  mortgage  conferred  a  power  of  sale  on  the 
mortgagee  which  was  afterwards  executed  by  making 
an  actual  sale  and  conveyance.  The  evidence  indicates 
that  the  premises  were  vacant  and  have  remained  va- 
cant. So  far  as  appears,  there  is  no  obstacle  to  taking 
possession  by  Lusk.  The  purchaser  at  the  mortgage 
sale  has  not  entered,  nor  is  there  any  evidence  that  he 
has  ever  asserted  his  title  in  any  way  adversely  to  Lusk. 
Non  constat  that  he  ever  will.  Lusk  has  no  more  sur- 
rendered or  yielded  to  him  than  he  has  to  Lusk.  There 
is  no  better  reason  for  treating  Lusk  as  evicted  by  a  sale 
under  the  mortgage  than  for  treating  the  mortgagee  or 
his  vendee  as  evicted  by  the  sale  which  Hamilton  made 
to  Lusk.  The  deed  from  the  mortgagor  to  Hamilton 
being  an  absolute  conveyance  in  fee  simple,  imported  a 
power  of  sale  in  Hamilton  no  less  than  the  express  power 
contained  in  the  mortgage  imported  a  power  of  sale 
in  the  mortgagee.  Two  sales  have  been  made,  and  if 
the  purchaser  at  one  is  to  be  considered  as  evicted,  the 
purchaser  at  the  other  ought  to  be  considered  as  evicted 
too.  But  what  we  hold  is,  that  if  by  the  law  of  Alabama, 
or  any  other  law,  a  mere  sale  in  pursuance  of  a  power 
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embraced  in  a  mortgage  will  work  an  eviction,  it  must 
affirmatively  appear  that  the  mortgage,  by  reason  of 
priority  of  execution  or  for  some  other  cause,  passed 
the  better  title ;  in  other  words,  that  a  sale  under  the 
power  invested  the  purchaser  with  title  paramount 
This  would  be  the  least  which  would  suffice ;  and  we  do 
not  say  even  that  would  in  the  absence  of  anything 
showing  that  the  purchaser  had  asserted  his  title  or  that 
the  person  claiming  to  be  evicted  had  done  anything  in 
the  nature  of  yielding  to  such  purchaser  before  bringing 
his  action.  Of  course,  what  we  have  said  applies  only 
to  the  breach  of  covenant  alleged  in  the  plaintiff's  dec- 
laration, "We  need  not  consider  how  much  less  evidence 
would  serve  to  support  an  action  alleging  a  breach  of 
the  covenant  of  seisin  or  of  the  covenant  against 
incumbrances.  These  covenants  are  contained  in  the 
deed  from  Hamilton  to  Lusk,  but  the  breach  complained 
of  is  eviction,  not  want  of  seisin  nor  the  existence  of 
outstanding  incumbrances.  We  are  inclined  to  think, 
however,  that  the  mere  identity  of  date  in  the  mortgage 
and  the  deed  would  be  as  insufficient  to  establish  against 
Hamilton  the  want  of  seisin,  or  the  outstanding  of  an 
incumbrance,  as  to  show  that  Lusk,  his  vendee,  has  been 
evicted  under  title  paramount.  The  burden  of  proof 
being  always  upon  the  plaintiff  to  make  out  his  case,  it 
is  manifest  that  the  evidence  was  insufficient  to  prove 
an  eviction  or  to  warrant  a  recovery  of  the  purchase 
money  and  interest.  The  court  erred  in  overruling  the 
motion  for  a  new  trial.  Judgment  reversed. 


88  52#|  Wall  et  al.  v.  Johnson. 

118^^1 

1.  In  an  action  for  the  recovery  of  personal  property  brought  with- 
out previous  demand,  if  the  defendant  was  in  possession  of  the 
property  when  the  action  was  brought,  unless  he  disclaims  title 
at  the  first  term,  he  is  liable  for  costs,  if  cast  in  the  suit,  and  the 
action  may  proceed  for  the  recovery  of  costs  and  hire,  although 
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the  plaintiff,  under  the  law  of  bail-trover,  has  replevied  the  prop- 
erty and  thus  acquired  possession.  Cbde,  {§3028,  8057. 
2.  That  the  contract  of  conditional  sale  stipulates  that  the  purchaser 
agrees  **  to  pay  ten  per  cent,  counsel  fees,  and  all  other  expenses 
incurred  in  the  collection  of  this  claim,"  will  not  entitle  the  seller 
to  collect  counsel  fees  in  an  action  of  bail-trover  brought  to  re- 
cover the  property  and  its  hire ;  and  where  the  property  was  ten- 
dered before  suit  and  the  tender  refused,  and  no  subsequent  de- 
mand made  for  it,  the  recovery  of  anything  for  counsel  fees  was 
unwarranted. 
Februaiy  1S»  1892 

Trover.  Title.  Demand.  Costs.  Attorney's  fees. 
Before  Judge  Jenkins.  Baldwin  superior  court.  Jan- 
uary term,  1891. 

Reported  in  the  decision. 

C.  P.  Crawford,  by  brief,  for  plaintiff  in  error. 

J.  D.  Howard  and  Rogers  &  Pottle,  by  brief,  contra. 

Bleckley,  Chief  Justice. 

The  mules  were  sold  conditionally,  the  seller  retaining 
title.  The  note  given  for  the  purchase  money  contained 
a  stipulation  "  to  pay  ten  per  cent,  counsel  fees  and  all 
other  expenses  incurred  in  the  collection  of  this  claim." 
Nothing  was  paid.  The  purchasers  had  the  possession 
and  use  of  the  mules.  After  the  term  of  credit  had  ex- 
pired, the  seller,  instead  of  suing  on  the  note  for  the 
purchase  money,  brought  an  action  of  complaint  in  the 
nature  of  trover  to  recover  the  mules  and  hire  for  the 
same.  At  that  time  the  mules  were  in  the  possession 
of  defendants,  and  the  plaintiff  had  made  no  previous 
demand  on  them  for  possession.  Bail  was  required  to 
secure  the  forthcoming  of  the  property  to  answer  the  re- 
sult of  the  action.  As  a  consequence  of  this  require- 
ment, the  mules  were  seized  by  the  sheriff,  and  the 
evidence  indicates  that,  the  defendants  failing  to  give 
the  requisite  bail-bond,  the  plaintiff  or  his  agent  gave 
bond  and  thus  replevied  the  property  and  acquired 
possession.     Subsequently  the  mules  were  sold  under 
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some  order  granted  by  the  ordinary,  and  the  plaintijB^ 
through  his  agent,  purchased  them.  The  action  came 
on  to  be  tried,  and  it  appeared  in  evidence  that  before 
the  maturity  of  the  note,  one  of  the  defendants  had  re- 
quested the  plaintiff's  agent  to  take  the  mules  back, 
which  the  agent  refused  to  do.  A  while  before  the  suit 
was  brought  (whether  before  or  after  the  note  matured 
does  not  appear),  they  were  tendered  and  the  agent 
again  refused  to  take  them. 

1.  As  the  defendants  had  the  use  of  the  mules  from 
the  time  of  the  conditional  purchase  up  to  the  time  they 
were  seized  by  virtue  of  the  bail  process,  were  in  posses- 
sion of  them  when  the  action  was  brought,  and  had 
failed  not  only  to  pay  for  them  according  to  contract  but 
to  pay  anything  whatever,  there  is  no  reason  why  the 
plaintiff  could  not  recover  for  hire  and  the  costs  of  the 
proceeding.  The  code,  section  8028,  provides  that  it 
shall  not  be  necessary  to  prove  any  conversion  of  the 
property  where  the  defendant  is  in  possession  when  the 
action  is  brought.  And  section  8057  is  in  these  words : 
"In  actions  for  the  recovery  of  personal  property,  if  the 
defendant  at  the  first  term  will  tender  the  property  to 
the  plaintiff,  together  with  a  reasonable  hire  for  the 
same  since  the  conversion,  disclaiming  all  claim  of  title, 
the  costs  of  the  action  shall  be  paid  by  the  plaintiff, 
unless  he  can  prove  a  previous  demand  of  the  defendant, 
and  a  refusal  to  deliver  it  up."  After  seizure  the  d^ 
fendants  could  not  tender  the  property,  but  they  could 
have  tendered  reasonable  hire  and  disclaimed  title, 
neither  of  which  was  done.  They  were  therefore  subject 
to  a  recovery  in  the  action  to  the  extent  of  hire  and 
costs. 

2.  But  there  could  be  no  recovery  for  counsel  fees. 
The  action  was  not  based  on  the  contract  nor  brought 
to  enforce  it.  The  plaintiff  sued  upon  his  title,  and  after 
declining  a  tender  by  which  his  title  was  recognised.     He 
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was  not  driven  to  his  action  in  order  to  obtain  possession 
of  the  mules;  he  could  have  obtained  it  by  accepting 
the  tender.  Independently  of  the  contract,  therefore, 
there  is  no  ground  for  recovering  counsel  fees,  and  the 
contract  furnishes  no  such  ground,  because  the  action  is 
not  predicated  upon  it. 

A  new  trial,  however,  is  not  necessary,  but  the  judg- 
ment is  reversed  with  direction  that  the  counsel  fees  be 
written  off  by  the  plaintiff,  and  that  the  judgment  when 
thus  modified  stand  affirmed,  the  cost  of  the  writ  of 
error,  both  in  this  court  and  the  court  below,  to  be  paid 
by  the  defendant  in  error. 

Judgment  reversedy  with  direction. 


Johnson  v.  Champion,  executrix. 

A  widow  whose  husband  died  intestate  after  the  passage  of  the  act 
of  December  12th,  1882  (Acta  of  1882-3,  p.  47),  leaving  no  lineal 
descendants,  is,  in  the  absence  of  evidence  that  he  left  debts 
which  are  still  unpaid,  entitled  to  his  whole  estate  without  taking 
out  letters  of  administration  thereon.  And  being  so  entitled, 
she  is  his  "personal  representative/'  and  in  a  suit  against  her  hf 
one  claiming  to  be  a  creditor  of  her  husband,  the  plaintiff  is  not 
a  competent  witness  to  establish  an  alleged  contract  between 
himself  and  the  deceased  out  of  which  the  alleged  indebtedness 
arose. 
February  lft>  1892^ 

Witness.  Personal  representative.  Before  Judge 
Jenkins.  Baldwin  superior  court.  January  adjourned 
term,  1891. 

Reported  in  the  decision. 

C.  P.  Crawford,  by  brief,  for  plaintiff. 

D.  B.  Sanford  and  R.  W.  Roberts,  for  defendant.        ^ 

Simmons,  Justice. 

The  sole  question  in  this  case  is  whether  the  widow, 
who  was  sued  as  executrix  de  son  tort  of  her  husband,  was 
his  personal  representative  within  the  meaning  of  the 
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"witness  act"  of  1889,  so  as  to  preclude  the  plaintiff 
from  testifying  as  to  transactions  between  himself  and 
the  decedent  out  of  which  the  alleged  indebtedness 
arose.  Under  that  act,  "where  any  suit  is  .  .  de- 
fended .  .  by  the  personal  representative  of  a  de- 
ceased person,  the  opposite  party  shall  not  be  admitted 
to  testify  in  his  own  favor,  as  to  transactions  or  com- 
munications with  such  •  .  deceased  person."  Acts 
1889,  p.  85,  §l(a). 

It  appeared  from  the  allegations  of  the  plaintiff,  as 
well  as  from  the  evidence  on  the  trial,  that  the  defend- 
ant was  in  possession  of  her  husband's  estate,  without 
administration,  as  his  sole  heir,  he  having  died  in  1887, 
intestate  and  leaving  no  child  or  children.  There  was 
no  evidence  that  he  had  left  any  debts  unpaid.  The  act 
of  December  12th,  1882,  amendatory  of  section  1762  of 
the  code  (Acts  1882-3,  p.  47),  declares :  "Upon  the  death 
of  the  husband  without  lineal  descendants,  the  wife  is 
the  sole  heir,  and  upon  the  payment  of  his  debts,  if  any, 
may  take  possession  of  his  estate  without  administra- 
tion, sue  for  and  recover  the  same."  Under  the  facts 
above  stated,  the  defendant,  so  far  as  appeared,  was 
rightfully  entitled  to  the  estate,  and  in  this  case  must  be 
treated  as  the  personal  representative  of  the  deceased. 
It  being  admitted  by  the  plaintiff  and  established  by 
the  proof  that  the  husband  had  died  intestate  and  with- 
out children,  and  that  the  defendant  was  in  possession 
of  the  estate  as  his  wife  and  sole  heir,  her  right,  without 
administration,  to  be  regarded  in  law  as  the  personal 
representative  of  the  husband  in  this  action,  must  be 
assumed,  in  the  absence  of  evidence  that  there  were 
debts  of  the  husband  still  unpaid.  And  that  there  was 
any  debt  could  not,  of  course,  be  established  by  the 
plaintiff^s  testifying  to  the  debt  in  question.  He  could 
not  render  himself  competent  to  testify  to  the  fact  at 
issue  by  first  swearing  to  the  existence  of  that  fact. 

Judgment  affirmed. 
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QjL.  Southern  &  Fla.  Railroad  Co.  v.  Asmorb.  I-^  ^ 

A  passenger  on  a  ndlway  train  who  refuses  to  accede  to  a  wrongful  ^gg  6^1 
demand  for  fare  is  entitled  to  be  carried  on  acceding  to  the  de>  lu^^i 
mand,  though  the  train  may  have  been  stopped  with  a  view  to  his  |ii9  ^| 
expulsion ;  but  II  the  demand  upon  him  is  rightful  he  cannot 
avoid  expulsion  by  tendering  the  fare  whilst  the  train  is  being 
stopped  or  after  the  (Stoppage.  Where  the  failure  of  the  pas* 
aenger  to  have  a  ticket  is  due  to  the  non-attendance  of  the  agent 
at  the  ticket-office,  or  to  other  iaalt  or  default  of  the  company, 
the  passenger  is  entitled  to  be  carried  at  the  ticket  rate  of  fare ; 
but  where  his  failure  is  attributable  to  any  other  cause,  he  has 
BO  right  to  be  carried  without  paying  the  higher  lawful  rate 
exacted  by  the  roles  of  the  company. 

Vebraaiy  15. 1802. 

Railroads.  Paasengers.  Before  Jadge  Miller.  Hous- 
ton superior  court.    April  term,  1892. 

Repprted  in  the  deeision. 

GusTiN,  QuBRRY  &  Hall,  for  plaintiff  in  error. 
A.  G.  Giles,  contra. 

Blsoklbt,  Chief  Justice. 

The  testio^ony  was  in  some  conflict.  It  raised  the 
question  of  fact  whether  the  failure  of  the  passenger  to 
have  a  ticket  was  due  to  the  fault  or  default  of  the  com- 
pany, or  to  the  omission  of  proper  diligence  by  the  plain- 
tiff to  supply  himself  with  a  ticket.  Another  question 
of  fact  on  which  the  testimony  differed  was  whether  the 
passenger  offered  to  pay  at  the  conductor's  rate  before 
or  not  until  after  the  train  was  stopped  or  being  stopped 
for  his  expulsion.  That  he  made  the  offer  before  he  left 
the  car,  there  is  no  dispute.  The  court  charged  the  jury 
that  if  he  started  to  leave  the  train,  and  before  doing  so, 
himestly  changed  his  mind  and  in  good  faith  determined 
to  remain  and  pay  the  amount  charged,  he  had  a  right 
to  do  so;  and  if  he  tendered  that  amount  before  he  left 
the  car,  the  conductor  was  bound  to  receive  it,  and  ejec- 
tion after  such  tender  would  be  illegal  and  wrongful. 

T88-M 
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Was  this  instractioa  correct  ?  Tested  by  the  letter  of  the 
decision  in  SoiUh  Carolina  Railroad  v.  Nix^  68  Ga.  672,  it 
was  correct.  Permission  was  granted  in  the  argument 
here  to  review  that  case  in  respect  to  this  question,  and 
we  have  reviewed  it.  Oar  conclusion  is,  that  it  is  not 
sustainable  either  on  principle  or  by  sound  authority, 
and  we  feel  constrained  to  overrule  it  in  so  far  as  it  lays 
down  in  universal  and  unqualified  terms  the  proposition, 
or  its  equivalent,  that  a  passenger  by  making  a  tender 
at  any  time  before  his  ejection  may  acquire  the  right  to 
remain  on  board  and  be  carried.  Whenever  a  passenger 
refuses  to  accede  to  a  just  and  lawful  demand  made  upon 
him  by  the  conductor  for  the  payment  of  his  fare,  after 
being  allowed  reasonable  time  and  opportunity  to  com- 
ply, he  renounces,  his  right  to  the  position  and  the  privi- 
leges of  a  passenger,  and  subjects  himself  to  expulsion 
from  the  train.  If  he  changes  his  mind  and  tenders  the 
fare  before  anything  is  done  towards  bringing  the  train 
to  a  stop  in  order  to  eject  him,  his  refusal  will  be  re- 
tracted in  time  and  his  right  to  remain  and  be  carried 
will  stand  unaficcted.  If  he  higgles  and  hesitates  until 
he  becomes  a  proper  subject  for  ejection,  and  until  steps 
have  been  taken  to  that  end,  he  is  too  late.  Any  rule 
which  would  allow  one  passenger  to  play  fast  and  loose 
with  the  conductor  would  allow  all  the  passengers  to  do 
so,  and  a  train  might  thus  be  kept  halting  and  alternat- 
ing between  running  at  ordinary  speed  and  stopping 
throughout  the  whole  of  its  journey,  and  to  this  embar- 
rassment not  only  one  train,  but  every  train  run  for  the 
carriage  of  passengers,  would  be  exposed.  See  the  ob- 
servations 6f  Denio,  J.,  in  Hibbard  v.  Railway  Co.,  15 
N.  T.  456 ;  Hutch,  on  Car.  (2  ed.)  §589.  The  code,  sec- 
tion 2082,  declares  that  "Carriers  of  passengers  may  re- 
fuse to  admit,  or  may  eject  from  their  conveyances,  all 
persons  refusing  to  comply  with  reasonable  regulations, 
or  guilty   of  improper  conduct."    It  is  certainly  im- 
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proper  conduct  for  a  passenger  to  delay  the  payment  of 
his  fare  beyond  the  time  when  he  ought  to  pay  it,  and  a 
regulation  that  he  shall  pay  on  demand  of  the  conductor 
is  reasonable  and  so  necessary  for  the  orderly  conduct 
and  transaction  of  business  that  it  may  fairly  be  pre- 
sumed to  be  a  regulation  which  all  railway  companies 
carrying  passengers  adopt  and  expect  to  enforce.  This 
method  of  dealing  with  passengers  who  travel  by  rail- 
road is  so  universal  as  to  be  a  matter  of  general  public 
observation  and  experience,  and  we  apprehend  that  it 
would  be  a  very  rare  instance  in  which  a  passenger 
would  be  surprised  to  find  it  in  use.  In  the  present  case, 
the  passenger  when  called  upon  did  not  object  to  paying 
promptly  what  he  admitted  to  be  due.  In  fact,  he  put 
into  the  hands  of  the  conductor  money  more  than  suffi- 
cient for  the  payment  of  his  fare  at  the  higher  rate. 
Touching  what  immediately  followed  the  testimony  is 
conflicting,  but  it  is  clear  that  a  discussion  arose  as  to 
whether  payment  should  be  made  at  the  ticket  rate  or 
at  the  train  rate,  in  consequence  of  which  none  of  the 
money  was  retained  but  all  of  it  was  returned.  The 
plaintiff  contended  for  the  ticket  rate,  upon  the  ground 
that  he  tried  to  get  a  ticket  and  that  the  agent  was  not 
at  his  place ;  the  conductor  insisted  upon  the  higher  rate, 
which  was  the  usual  and  legal  one  exacted  of  passengers 
who  had  not  procured  tickets.  According  to  sound  legal 
principle,  the  right  of  the  plaintiff  to  remain  upon  the 
train  and  be  carried  on  payment  or  tender  of  the  ticket 
rate  should  depend  alone  upon  the  fact  whether  the  non- 
attendance  of  the  ticket-agent  at  the  office,  or  any  other 
fault  or  default  of  the  company,  was  the  true  reason  why 
the  plaintiff  was  not  supplied  with  a  ticket.  If  his  fail- 
ure to  have  it  was  due  to  his  own  neglect,  or  to  any  cause 
not  chargeable  to  the  company,  its  agents  or  employees, 
the  tender  of  the  ticket  rate  had  no  relevancy  whatever 
to  the  right  of  the  plaintiff  to  be  carried  or  to  shun  ejec- 
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tion  from  the  cars.  He  might  as  well  have  tendered 
nothing  as  not  enough.  On  the  other  hand,  if  it  was 
the  company's  x>mi8sion  or  fault  that  prevented  the  plain- 
tiff from  having  a  ticket,  the  conductor  had  no  right  to 
demand  the  payment  of  fare  at  a  higher  than  the  ticket 
rate,  no  right  to  reject  that  rate  when  tendered,  and  after 
its  tender  he  could  not  lawfully  expel  the  passenger  for 
not  complying  with  his  unlawful  demand  of  payment  at 
a  higher  rate.  This  test  of  the  respective  rights  of  the 
passenger  and  the  carrier  goes  to  the  foundation,  and 
rests  upon  the  actual  state  of  facts,  and  not  upon  mere 
belief  or  good  faith  either  of  the  passenger  or  of  the  con- 
ductor. It  requires  them  to  know  their  respective  rights 
and  to  act  accordingly.  A  passenger  always  knows  why 
he  fails  to  obtain  a  ticket ;  a  conductor  represents  the  com- 
pany, and  if  the  company  has  failed  in  any  of  its  duties 
to  afford  passengers  opportunity  to  obtain  tickets,  he 
should  be  so  informed.  If  the  company  will  not  allow 
him  to  take  the  word  of  the  passenger,  it  must  adopt 
some  other  means  of  informing  him,  as,  for  instance,  re- 
quiring him  to  ascertain  at  each  station  before  leaving 
it  whether  the  ticket-office  has  been  properly  kept  open 
and  attended  for  the  sale  of  tickets,  or  not.  What  the 
company  by  any  of  its  proper  agents  or  employees  knows 
on  that  subject,  the  conductor,  as  representing  the  com- 
pany on  the  train,  may  be  presumed  to  know,  and  this 
presumption,  as  a  general  rule,  should  be  treated  aa  con- 
cdusive.  The  respective  legal  rights  of  the  parties  being 
as  we  have  just  announced,  can  those  rights  be  changed 
by  either  without  the  consent  of  the  other?  It  is  clear 
to  us  that  they  cannot.  Bither  may  waive  his  own 
rights,  but  neither  can  compel  any  waiver  by  the  other. 
If  the  passenger  has  the  necessary  state  of  facts  to  back 
him,  nothing  which  the  conductor  can  do  will  justify 
his  expulsion.  So  if  the  conductor,  on  the  other  hand, 
has  at  his  back  the  necessary  state  of  facts,  he  may  en- 
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force  the  rule  of  expulsion  over  any  tender  whatever 
which  the  passenger  may  make  after  steps  have  been 
rightfully  taken  to  stop  the  train  in  consequence  of  the 
refusal  to  pay.  Of  course,  this  applies  only  to  instances 
occurring  between  stations,  and  where  the  sole  reason 
for  stopping  the  train  is  to  effect  expulsion.  We  desire 
to  restrict  our  ruling  to  what  is  necessary  for  a  decision 
of  the  case  before  us.  The  sum  of  the  matter  is,  that  a 
passenger  cannot  force  a  railroad  company  to  reject  him 
as  a  patron,  and  then  force  it,  by  making  a  tender  which 
he  ought  to  have  made  before,  to  cancel  the  rejection 
and  perform  service  the  same  as  if  there  had  been  no 
fjEdlure  to  agree  originally.  Judgment  reversed. 


Thomas  v.  Price. 


Party.    Principal  and 
Bibb  superior  court. 


1.  After  a  plaintiff  in  bail-trover  is  nonsuited,  the  defendant  is  en« 
titled  upon  motion  to  judgment  on  the  bond  given  by  the  plaintiff 
to  acquire  possession  of  the  property  under  the  bail  process  ac- 
cording to  J3420  of  the  code. 

2.  To  a  >vrit  of  error  from  the  judgment  denying  such  motion  the 
security  on  the  bond  is  not  a  nec^sary  party,  he  being  represented 
by  his  principal,. 

Febrnary  15, 189L 

Trover.    Nonsuit.    Judgment, 
surety.    Before  Judge  Millbr. 
November  adjourned  term,  1890. 

Reported  in  the  decision. 

L.  D.  Moore,  by  brief,  for  plaintiflF  in  error. 
Dbssau  &  Bartlbtt,  contra. 

Simmons,  Justice. 

1.  Property  seized  under  bail  process  in  trover  having 
been  turned  over  to  the  plaintiff'  upon  his  giving  the 
required  bond,  the  defendant,  after  the  plaintiff;'  was 
nonsuited  and  a  judgment  of  dismissal  entered,  moved 
for  a  judgment  of  restitution  against  the  plaintiff  and 
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his  surety,  electing  to  enter  judgment  for  the  value  of 
the  property  as  recited  in  the  bond.  The  motion  was 
denied  by  the  court,  on  the  ground  that  the  nonsuit  was 
granted  upon  the  defendant's  motion ;  and  this  is  the 
ruling  excepted  to.  In  support  of  this  ruling  it  was 
argued  that  the  defendant  could  have  gone  to  the  jury 
and  had  a  verdict,  and  that  to  terminate  the  case  by  a 
dismissal  upon  his  own  motion,  took  away  the  power  to 
enter  judgment  on  the  plaintiff's  bond. 

We  think  the  defendant  should  have  been  allowed  to 
enter  judgment  upon  the  bond.  No  verdict  was  neces- 
sary to  entitle  him  to  restitution  of  the  property  or  its 
value.  The  dismissal  alone,  as  was  held  in  Livingston 
v.  Marshall^  77  Ga.  21,  amounted  in  law  to  a  judgment 
of  restitution,  and  ipso  facto  entitled  the  defendant  to  a 
writ  of  restitution  or  to  a  writ  of  fieri  facias  for  the 
value  of  the  property,  against  the  plaintiiBT  and  his 
surety  upon  the  bond.  Though  in  that  case  the  dis- 
missal was  at  the  instance  of  the  plaintilF,  this  result 
was  not  confined  to  such  cases,  but  was  said  to  follow 
"where  the  plaintift*  fails  in  his  suit."  "We  do  not  see 
why  the  dismissal  should  differ  in  its  effect  because 
granted  at  the  instance  of  the  defendant.  It  must  in 
any  event  follow,  where  the  plaintiff  fails  in  the  pro- 
ceeding, that  all  rights  acquired  by  virtue  of  that  pro- 
ceeding must  fall  with  it.  The  foundation  being  de- 
stroyed, all  that  rests  upon  it  must  go  also.  Although 
a  dismissal  may  not  preclude  the  plaintiff  from  gaining 
possession  by  another  and  like  process,  or  from  estab- 
lishing his  right  to  the  property  in  some  future  proceed- 
ing, the  necessary  result  is  that  he  is  not  entitled  to 
hold  it  under  color  of  a  process  which  no  longer  sub- 
sists. The  law,  which  by  virtue  of  that  process  took 
the  property  from  the  defendant  and  placed  it  in  the 
hands  of  the  plaintiff,  puts  it  back  where  it  came 
from,  or  requires  the  plaintiff  to  pay  over  its  value. 
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By  the  dismissal  the  liability  under  the  bond  for  the 
forthcoming  of  the  property  becomes  fixed,  and  under 
the  terms  of  the  statute  judgment  may  be  signed  up 
against  the  principal  and  surety  "and  execution  had 
thereon  without  further  proceeding/*  Code,  §§3419, 
8420.     See  Clark  v.  Lee,  86  Ga.  30. 

2.  A  motion  was  made  to  dismiss  the  writ  of  error 
upon  the  ground  that  the  surety  on  the  bond  was  not 
made  a  party  to  the  bill  of  exceptions.  We  hold  that 
the  surety  was  not  a  necessary  party,  being  represented 
by  his  principal  and  equally  bound  with  him  by  the  judg- 
ment. See  Code,  §8419 ;  Jackson  v.  Guilmartiny  61  Ga. 
644.  Judgment  reversed. 


88    535i 

Bright  v.  The  Central  City  Street  Railroad  Co.      »««  ^^ 

Where  property  is  under  the  control  of  the  court,  in  the  hands  of  a 
receiver,  and  a  creditor  of  the  defendant  intervenes  by  petition 
pro  irUeresse  sui),  the  petition  is  amendable  at  any  stage  of  the  pro- 
ceeding so  as  to  develop  all  the  material  facts  out  of  which  the 
substantial  rights  of  the  petitioner  as  a  creditor  arose.  Where 
the  claim  set  forth  originally  was  a  promissory  note  given  by  an 
officer  of  the  corporation  after  the  receiver  was  appointed,  an 
amendment  setting  forth  the  consideration  of  the  note,  and  the 
contract  under  which  that  consideration  was  realized  by  the  com- 
pany before  the  receiver  was  appointed,  is  allowable. 

February  16, 1«92. 

Amendment.  Debtor  and  creditor.  Promissory  note. 
Before  Judge  Miller.  Bibb  superior  court.  November 
adjourned  term,  1890. 

Reported  in  the  decision. 

James  L.  Anderson,  for  plaintiff. 
Hardeman,  Bavts  &  Turner,  for  defendant. 

Lumpkin,  Justice. 

Upon  the  petition  of  Blair  et  al.  in  behalf  of  them- 
selveb  and  such  other  creditors  as  might  be  made  par- 
ties, the  property  of  the  Central  City  Street  Railroad 
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Company  was  placed  in  the  hands  of  a  temporary  re- 
ceiver. Bright  was  made  a  party  to  the  case  on  his  own 
petition  in  the  nature  of  an  inten^ention,  in  which  he 
alleged  that  the  defendant  was  indebted  to  him  upon  a 
promissory  note,  the  consideration  of  which  as  recited 
therein  was  "value  received  as  commission  on  loan**  to 
defendant  This  note  was  executed  and  delivered  to 
Bright  after  the  appointment  of  the  receiver,  but  was 
given  for  a  debt  which  had  accrued  before  that  time. 
On  the  day  of  the  hearing  to  determine  whether  or  not  a 
permanent  receiver  should  be  appointed.  Bright  offered 
to  amend  his  intervention  by  alleging  in  detail  the  facts 
showing  how  his  debt  against  the  company  was  created, 
and  that  the  note  when  made  was  simply  an  acknowl- 
edgment of  a  pre-existing  debt,  and  given  to  liquidate 
the  amount  thereof.  Ko  formal  action  was  then  taken 
on  this  offered  amendment,  but  it  seems  to  have  been 
treated  as  duly  filed  and  made.  The  court  passed  an 
order  discharging  the  temporary  receiver,  but  allowing 
the  petition  to  proceed  as  an  ordinary  suit  as  to  the  con- 
tested and  unsettled  claims  therein  set  forth  against  the 
company.  The  claims  of  Bright  and  one  other  creditor 
were  the  only  ones  left.  When  the  case  came  on  to  be 
tried  before  the  jury.  Bright  again  asked  leave  to  amend 
his  intervention  by  alleging  in  still  greater  detail  the 
facts  concerning  his  claim,  including  averments  that  the 
note  was  not  given  in  payment  or  settlement  for  his 
services  rendered  the  company,  but  merely  as  an  ac- 
knowledgment of  its  indebtedness  to  him  for  services 
rendered  and  performed  before  the  appointment  of  the 
receiver,  and  praying  judgment  for  the  principal  and 
interest  due  him  on  the  contract  for  those  services.  The 
amendment  was  refused  on  the  ground  that  the  original 
petition  set  out  no  cause  of  action  and  contained  noth- 
ing to  amend  by,  and  a  demurrer  to  the  intervention 
was  then  sustained  for  the  reason  that  plaintiff  Bright 
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could  not  proceed  upon  a  note  made  by  the  defendant 
after  its  property  was  placed  in  the  hands  of  a  receiver. 
The  question  is,  should  the  court  have  allowed  the 
amendment,  and,  in  consequence,  have  overruled  the  de* 
murrer?  It  has  been  repeatedly  held  by  this  court  that 
a  suit  upon  a  note,  even  in  the  short  statutory  form,  can 
be  amended  by  a  count  for  money  had  and  received,  or 
other  count,  provided  the  original  cause  of  action  be  ad<* 
hered  to.  Akin  v.  Ordinary ^  54  Ga.  68;  Kennedy  v. 
VandiveTy  55  Ga.  171 ;  Lewis  v.  Harper^  73  Ga.  564. 
See  also  Hardee  v.  Lovetty  88  Ga.  208.  The  case  at  bar 
falls  fully  within  the  sections  of  our  code  relating  to 
amendments,  as  construed  in  the  decision  of  this  court 
in  Mlison  v.  Georgia  R.  iZ.,  87  Ga.  691,  delivered  by 
Chief  Justice  Bleckley.  Special  attention  is  called  to 
the  language  used  on  pages  708, 712  and  714.  What  is 
there  said  is  precisely  applicable  to  the  facts  of  the  case 
now  before  the  court.  The  effect  of  defendant's  conten- 
tion is  that  the  alleged  cause  of  action  arose  after  the 
appointment  of  a  receiver,  that  the  giving  of  the  note 
was  the  creation  by  the  defendant  of  a  new  debt  while 
under  restraint  of  the  court,  and  was  therefore  a  void 
contract,  and  consequently  the  intervention  based  upon 
the  same  set  forth  no  cause  of  action.  The  amend- 
ment offered  by  the  plaintiff  shows  that  the  cause  of  ac- 
tion— the  services  done  by  plaintiff  for  defendant  under 
contract,  which  constituted  the  consideration  of  the  note 
sued  on — arose  prior  to  the  appointment  of  the  receiver, 
and  that  the  note  was  given  merely  as  an  acknowledg- 
ment of  the  debt.  This  amendment  makes  it  quite  plain 
that  the  plaintiff's  cause  of  action  was  valid  and  good  in 
law,  and  his  intervention  as  amended  should  not  have 
been  dismissed.  Under  the  liberal  principles  announced 
in  the  Mlison  case,  this  intervention  could  not  have  been 
void,  if  it  was  founded  upon  a  valid  cause  of  action  and 
a  manifest  attempt  was  made  to  set  forth  this  cause  of 
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action  in  the  intervention  as  originally  filed.  Had  no 
amendment  been  offered,  it  might  have  been  said  with 
some  force  that  no  complete  cause  of  action  was  set  up, 
because  it  would  not  appear  that  the  debt  was  actually 
contracted  prior  to  the  appointment  of  the  receiver.  But 
**in  the  light  of  what  is  alleged  in  the  declaration  com* 
pared  with  what  is  alleged  in  the  amendment,"  a  good 
and  complete  cause  of  action  appears.  "  The  two  sets 
of  allegations  harmonize  so  as  to  be  parts  of  one  and  the 
same  sufficient  design,  and  so  as  to  fill  out  that  design, 
and  render  it  as  complete  on  paper  as  the  law  requires 
it  to  be."  There  can  be  no  doubt  that  the  original 
declaration  and  the  amendments  offered  refer  to  one  and 
the  same  cause  of  action — ^that  cause  of  action  which 
from  the  beginning  was  in  the  pleader's  mind,  and 
which  he  wished  and  intended  to  prosecute  by  suit  to 
j  udgraent.  Although  this  cause  of  action  may  have  been 
badly  described  at  first,  so  as  to  appear  to  have  little  or 
no  life,  it  is  made  completely  alive  by  the  proposed 
amendment.  Under  the  ruling  in  the  case  last  cited, "A 
cause  of  action  is  indestructible  by  any  such  means  as 
incomplete  description.  On  the  contrary,  it  remains  so 
absolutely  alive  that  without  the  least  change  in  itself,  a 
proper  supplement  to  the  description  will  set  the  whole 
business  right."  It  follows  from  the  foregoing  that  the 
rejection  of  the  proposed  amendment  was  manifest  error. 
If  it  had  been  allowed,  the  plaintrfTs  case  was  in  proper 
condition  to  proceed  to  judgment,  after  proof  establish- 
ing the  allegations  of  his  petition.     Judgment  reoersed. 


Horn  r.    The    Western  Union   Telegraph    Company. 

By  the  act  of  October  22d,  1887,  telegraph  companies  are  subject  to 
the  penalty  prescribed  for  not  transmitting  dispatches  with  due 
diligence,  whether  the  persons  to  whom  they  are  addressed  re- 
side within  one  mile  of  the  telegraphic  station,  or  within  the  city 
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or  town  in  which  euch  station  is  located,  or  not.  The  proviso  in 
the  second  section  of  the  act  relates  to  the  duty  of  delivery,  and 
not  to  the  duty  of  transmission. 

Elebnmry  19>  1892. 

Telegraph  companies.  Penalties.  Before  Judge  Ross. 
City  court  of  Macon.     March  temi,  1892. 

Reported  in  the  decision. 

Jambs  A.  Thomas,  for  plaintiff.  > 

GusTiN,  GuERRY  &  Hall,  for  defendant. 

Simmons,  Justice. 

In  this  action  the  sender  of  the  dispatch  sought  to  re- 
cover the  statutory  penalty  for  failure  to  transmit  with 
due  diligence,  and  also  special  damages.  The  telegraph 
company  admitted  its  liability  for  special  damages,  and 
confessed  judgment  therefor,  but  contended  that  under 
the  proviso  in  the  second  section  of  the  statute  (Acts 
1887,  p.  112),  it  was  exempt  from  the  penalty,  because,  as 
was  admitted  in  the  agreed  statement  of  facts,  the  person 
to  whom  the  dispatch  was  addressed  did  not  reside  within 
one  mile  of  the  telegraphic  station,  nor  in  the  town 
where  the  station  was.  The  case  turns  upon  the  con- 
struction to  be  given  to  this  proviso.  Is  the  proviso  to 
be  confined  to  the  section  of  which  it  forms  a  part,  and 
which  relates  merely  to  delivery,  or  does  it  extend  to 
the  first  section  of  the  act,  which  relates  also  to  trans- 
mission, so  as  to  relieve  the  company,  under  the  facts 
above  stated,  from  the  penalty  for  failure  to  transmit  ? 
The  'sections  referred  to  are  as  follows : 

Section  I,  in  substance,  provides  that  telegraph  com- 
panies shall  during  the  usual  office  hours  receive  dis- 
patches, and  on  payment  or  tender  of  the  usual  charge, 
"  shall  transmit  and  deliver  the  same  with  impartiality 
and  good  faith,  and  with  due  diligence,  under  penalty 
of  one  hundred  dollars,"  and  prescribes  the  manner  of 
its  recovery. 

Section  II  is  as  follows :  "  Sec.  II.  Be  it  further  en- 
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acted,  that  such  companies  shall  deliver  all  dispatches 
to  the  persons  to  whom  the  same  are  addressed,  or  to 
their  agents,  on  payment  of  any  charges  due  for  the 
same ;  provided^  such  persons  or  agents  reside  within 
one  mile  of  the  telegraphic  station  or  within  the  city  or 
town  in  which  such  station  is." 

This  proviso  in  terms  applies  merely  to  delivery,  and 
wo  cannot  by  construction  extend  it  so  as  to  apply  also 
to  transmission.  There  is  nothing  either  in  the  letter 
or  the  spirit  of  the  act  which  would  warrant  such  a  con- 
struction. The  purpose  of  the  proviso  was  explained 
in  the  case  of  Moore  v.  Telegraph  Co.j  87  Ga.  614.  The 
legislature  evidently  had  in  view  the  difficulty  or  im- 
practicability, in  many  cases,  of  prompt  delivery  to  per- 
sons residing  at  a  distance  from  the  station,  or  to  strangers 
with  no  fixed  place  of  abode  in  the  town  or  city ;  and  to 
meet  such  cases  the  proviso  was  adopted.  But  it  is  ob- 
vious that  the  reason  here  given  cannot  apply  to  the 
transmission  of  a  dispatch  from  one  office  of  the  company 
to  another,  where  it  can  be  gotten  if  called  for.  This 
is  a  duty  altogether  distinct  from  that  of  delivery  out- 
side of  the  company's  office,  and  its  prompt  performance 
is  in  no  way  hindered  or  affected  by  the  non-residence 
of  the  person  to  whom  the  dispatch  is  addressed,  or  the 
distance  he^resides  from  the  station. 

Our  attention  has  been  called  by  counsel  for  the  tele- 
graph company  to  certain  expressions  used  in  the  opinion 
in  the  Moore  case,  supra^  in  which  it  is  said  that  the  act 
is  intended  to  apply  only  to  that  part  of  the  public  who 
reside  within  the  limits  stated  in  the  proviso.  That 
opinion,  however,  deals  only  with  the  duty  of  delivery, 
the  recovery  being  sought  wholly  upon  the  ground  of 
failure  to  deliver  outside  of  the  company's  office ;  and  the 
language  there  used  must  be  construed  with  reference 
to  the  case  decided.  It  will  be  seen,  moreover,  that  the 
reasoning  of  the  opinion  sustains  the  conclusion  here 
announced.  Judgment  reversed. 
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EisBB  &  Co.  et  id.  V.  The  Dakkenberg  Co.  et  oL 

L  A  mortgage  and  other  writings  executed  at  the  same  time,  and 
all  springing^  out  of  the  eame  agreement  between  debtor  and 
creditor,  are  to  be  oonatraed  together  as  one  instrument. 

%  An  insolvent  debtor,  besides  assigning  to  one  of  his  creditors 
about  $3,000  of  not^and  accounts  as  collateral  security,  having 
made  to  him  a  mortgage  upon  a  stock  of  goods  and  other  per- 
sonalty to  secure  an  indebtedness  of  $3,400,  the  mortgage  con- 
taining a  power  to  sell  the  goods  at  wholesale  or  retail,  and  the 
creditor,  by  contemporaneous  writings,  having  stipulated  to  pay 
off  the  debt  of  another  creditor  out  of  the  proceeds  of  the  notes, 
accounts  and  mortgaged  property,  and  also  to  pay  over  to  such 
other  creditor  all  the  money  realized  over  and  above  $2,600,  and 
stipulating  moreover  that  when  sold,  the  stock  of  goods  should 
bring  eighty  per  cent,  of  invoice  cost,  the  mortgage,  together  with 
the  contemporaneous  writings,  constituted  an  assignment  within 
the  meaning  of  the  act  of  18^1,  and  unless  the  sworn  inventory 
and  schedule  required  by  that  act  were  prepared  and  attached, 
the  mortgage  was  void. 

S.  The  amendment  to  the  petition  offered  and  allowed  being  rel- 
evant to  the  purpose  of  the  original  petition,  which  was  to  ob- 
tain a  receiver  and  set  aside  the  mortgage,  there  was  no  error  in 
aUowing  the  amendments. 

4.  Where  several  defendants  are  all  interested  in  the  relief  prayed 
against  them,  admisrions  of  one  of  them  made  against  his  own 
interest,  are  receivable  in  evidence  to  affect  him,  although  they 
would  not  be  evidence  to  affect  his  codefendants. 

fk  The  Judge  did  not  abuse  his  discretion  in  granting  an  injunction 
and  appointing  a  receiver. 
Vebraoylfl^lSOS. 

Injunction  and  receiver.  Debtor  and  creditor.  Mort- 
gage. Assignment.  Evidence.  Amendment.  Before 
Judge  Miller.  Crawford  county.  At  chambers,  Oc- 
tober 20, 1891. 

The  Dannenberg  Co.,  Qibian  &  Co.  and  others  by  their 
petition  alleged :  Hartley  was  recently  a  merchant  doing 
business  in  Crawford  county,  and  is  indebted  by  note 
to  Dannenberg  &  Doody,  a  sum  past  due  since  Sep- 
tember 15, 1891,  payment  of  which  has  been  demanded 
and  refused ;  also  by  note  to  another  of  petitioners,  a 
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part  having  been  past  due  since  October  1,  1891,  and 
payment  thereof  has  been  demanded  and  refused ;  also 
to  Gibian  &  Co.  $661.50  by  an  account.  Up  to  Oc- 
tober 9,  1891,  he  was  in  possession  of  a  stock  of  ^oods, 
books  of  account,  notes,  personalty,  etc.  On  that  day 
Kiser  &  Co.,  promising  him  that  if  he  would  turn  over  to 
them  the  stock  of  goods  for  an  alleged  indebtedness  of 
$3,400,  they  would  in  future  befriend  him  in  such  way 
as  he  might  desire,  they  knowing  at  the  time  that  he 
was  insolvent  and  was  indebted  to  petitioners  as  before 
alleged,  and  their  eftbrts  being  to  make  such  an  arrange- 
ment with  him  as  to  defeat  petitioners  in  the  collection 
of  their  claims,  in  order  to  carry  out  this  scheme,  pro- 
cured from  him  a  pretended  mortgage  for  $3,400.  Im- 
mediately upon  its  execution,  and  as  part  of  the  same 
transaction,  he  turned  over  the  keys  of  the  store  in 
which  were  his  goods,  books  of  account,  notes,  etc., 
making  the  agreement  that,  while  the  mortgage  was 
apparently  to  secure  an  indebtedness  of  $3,400,  Kiser 
would  really  collect  only  $2,600,  and  at  the  same  time 
agreeing  that  he  (Kiser)  would  sell  the  stock  of  goods 
at  not  leas  than  eighty  per  cent,  of  their  value,  out  of 
which  he  would  first  pay  C.  S.  Taylor  $785,  and  the  sur- 
plus should  be  paid  over  to  Taylor,  stating  at  the  time 
that  it  would  be  illegal  to  agree  to  pay  this  surplus  to 
Hartley,  but  when  it  was  paid  to  Taylor,  Hartley  and  Tay- 
lor might  arrange  the  surplus  between  themselves.  The 
arrangement  was  really  for  the  benefit  of  Hartley  whom 
Kiser  &  Co.  and  Taylor  knew  to  be  insolvent  and  owing 
about  $7,500,  and  that  he  was  indebted  to  petitioners 
and  others.  It  was  a  fraud  in  law  upon  petitioners  and 
other  creditors ;  the  mortgage  is  void,  and  the  goods 
are  now  held  in  fraud  of  petitioners  and  other  creditors 
of  Hartley.  The  goods  are  now  locked  in  the  store 
under  an  agreement  that  Kiser  &  Co.  will  meet  with 
Hartley  and  Taylor  on  Monday  next  to  take  an  inveu- 
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tory,  when  the  goods  may  be  sold  to  some  innocent 
party  unless  the  sale  is  restrained.  There  has  been  no 
complete  sale  because  no  inventory  has  been  taken,  nor 
price  ^agreed  upon,  nor  was  there  to  be  an  absolute 
delivery  until  the  stock  should  be  taken  and  the 
price  ascertained.  In  the  meantime  Kiser  &  Co.  are 
authorized  to  sell  the  stock,  books  of  account  and  all 
the  choses  in  action  belonging  to  Hartley,  and  claim  to 
have  this  power  under  the  mortgage.  Contempora- 
neously with  taking  the  mortgage  Kiser  gave  Taylor 
a  writing  to  the  effect  that  he  was  to  pay  Taylor 
$785  from  the  proceeds  of  such  sale  as  he  might  make, 
out  of  the  first  money  realized  from  the  sale  of  the 
goods,  etc.  The  prayer  was,  for  cancellation  of  the  in- 
struments of  writing  referred  to,  receiver,  injunction, 
judgment  in  favor  of  petitioners  for  their  claims,  to  be 
paid  from  the  proceeds  of  the  sale  of  the  property,  etc. 
The  Dunlap  Hardware  Co.  was  made  a  party  complain- 
ant, upon  its  petition  alleging  that  Hartley  owed  it 
$257.50  on  notes  and  account,  the  notes  being  due  Oc- 
tober Ist  and  10th. 

Kiser  &  Co.  demurred  on  the  ground  that  the  peti- 
tion did  not  set  forth  any  cause  for  injunction  or  re- 
ceiver, and  answered :  Up  to  October  9th  Hartley  was  a 
merchant,  and  on  that  day  executed  to  these  defendants 
a  mortgage,  with  power  of  sale,  to  his  entire  stock  of 
goods  and  some  personalty.  This  mortgage  was  made 
to  secure  bona  fide  indebtedness  due  by  him  to  them,  of 
the  amount  and  character  described  in  the  mortgage ; 
und  he  was  not  only  so  indebted  to  them,  but  by  far  the 
larger  part  of  the  goods  mortgaged  were  the  identical 
goods  for  which  the  indebtedness  was  contracted.  They 
took  possession  of  the  goods  under  the  power  in  the 
mortgage,  and  would  have  proceeded  to  invoice  them 
and  offer  them  for  sale  but  for  the  temporary  injunc- 
1ion.     They  did  not  promise  to  befriend  Hartley  in  such 
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a  way  as  he  might  desire,  but  did  assare  him  that  if  he 
would  secure  them  they  would  be  ready  and  willing  to 
befriend  him  in  any  proper  way,  and  showed  him  how 
it  would  be  for  his  best  interest  to  have  a  guarantee  that 
his  goods  would  bring  full  value  instead  of  being  sacri- 
Hced,  and  also  that  it  was  dfie  them,  to  w]iom  he  ow^d 
attout  half  of  his  indebtedness  and  of  whoi^e  gpods  fr^m 
two  thirds  to  three  fourths  of  the  stock  was  composed, 
that  they  should  not  take  chances  on  any  more  debt 
than  other  creditors.  Their  effort  was  not  to  make 
such  an  arrangement  with  him  as  would  defeat  peti- 
tioners in  collecting  their  claims,  nor  did  they  enter  into 
any  scheme  for  that  purpose,  but  it  was  to  secure  the 
indebtedness  due  them,  and  they  did  nothing  unwar- 
ranted by  law,  right  and  justice.  They  would  have  got 
fuller  and  better  security  if  they  could,  but  could  do  po 
better  than  to  leave  nearly  one  fourth  of  the  indebted- 
ness due  them  unsecured  and  in  the  same  condition  as 
that  of  petitioners.  Such  security  as  they  got,  the 
mortgage,  transfer  of  the  notes  and  accounts  as  col- 
lateral, and  possession  of  the  stock,  was  obtained  as  fol- 
lows :  Petitioners  and  Bagan,  a  member  of  defendants' 
firm,  had  for  a  day  or  more  been  trying  to  get  security 
for  their  claims,  each  urging  Hartley  to  secure  them,  but 
to  no  purpose,  until  Ragan  suggested  to  him  that  as  he 
had  no  other  creditor  whose  claim  amounted  to  over  $800, 
it  would  be  but  fair  to  secure  these  defendants  to  such 
an  extent  as  would  not  force  them  to  lose  more  than 
any  other  creditor.  This  suggestion  seemed  to  meet 
with  some  favor,  and  Hartley  said  he  wanted  lus  friend 
Taylor  paid,  f  2,600  of  defendants'  debt  paid,  and  the 
balance  diviiei  pro  rata  among  his  creditors,  including 
defendants  for  their  balance,  but  that  he  was  afraid  his 
stock  would  be  sacrificed.  Defendants  then  agreed  that 
if  he  would  execute  a  mortgage  with  power  of  sale  fc^r 
their  entire  debt,  deliver  possession  of  the  stock  and 


Digitized  by  VjOOQIC 


Beports.]  Octobbr  Term,  1891.  ;545 

transfer  the  notes  and  accounts,  they  would  take  charge 
of  the  stock  and  sell  it  to  the  best  advantage,  guaran- 
teeing it  should  realize  eighty  cents  in  the  dollar,  and 
would  let  the  debt  of  Taylor  be  first  paid,  and  after  re- 
alizing $2,600  on  their  debt,  would  let  the  balance  stand 
unsecured  to  share  in  a  pro  rata  division  of  any  surplus. 
The  mortgage  wap  executed,  the  notes  and  accounts 
transferred  to  defendants,  and  they  were  put  in  posses- 
sion of  the  stock.  They  deny  that  there  was  any  pur- 
pose to  create  a  trust  for  the  benefit  of  any  of  the  de- 
fendants, but  on  the  contrary  it  was  the  purpose  and 
agreement  to  give  the  creditors  the  benefit  of  all  the 
property  in  the  manner  stated.  All  allegations  of  fraud 
were  denied,  etc.  The  stock  of  goods  did  not  exceed  at 
invoice  price  $3,500  and  were  not  worth  and  would  not 
have  brought  over  $2,500.  It  was  not  expected  that 
the  stock  would  invoice  enough  to  pay  Kiser  &  Co. 
$2,600  and  Taylor  his  debt.  It  was  expressly  under- 
stood that  any  surplus  from  the  sale  of  the  mortgaged 
property,  or  from  the  collaterals,  should  be  applied  first 
to  pay  Taylor,  then  $2,600  to  Kiser  &  Co.  and  the  ex- 
cess to  pro  rata  division  among  the  creditors.  £iser  & 
Co.  proposed  that  Taylor  should  take  charge  of  the  ex- 
cess and  make  such  pro  rata  distribution,  but  tfii  this  he 
did  not  consent,  and  there  was  no  actual  agreement  as 
to  who  should  distribute  the  excess,  but  it  was  not  to 
go  to  Hartley,  and  there  was  no  agreement  or  under- 
standing that  the  excess  should  be  paid  to  Taylor  and 
that  he  and  Hartley  might  arrange  as  to  the  excess.  At 
the  time  the  mortgage  was  executed  Hartley  had  twelve 
or  fifteen  bales  of  cotton  which  he  refused  to  include  in 
it,  and  had  other  property  the  amount  and  value  of 
which  is  unknown  to  these  defendants. 

Upon  the  hearing  of  the  application  for  injunction 
plaintiffs  offered  to  amend  (1)  by  striking  the  allega- 
tion that  Hartley  was  recently  in  possession  of  the 
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goods,  and  all  allegations  indicating  that  he  had  parted 
with  the  possession  thereof  or  had  ceased  to  be  a  mer- 
chant and  trader ;  (2)  by  alleging  that  in  contemplation 
of  law  he  was  a  trader  when  the  petition  was  filed  and 
was  at  that  time  in  possession  of  the  goods ;  and  (3)  by 
alleging  that  the  indebtedness  of  Gibian  &  Co.  and  of 
the  Dunlap  Manufacturing  Co.  (which  appeared  by  in- 
tervention at  the  hearing  for  the  purpose  of  becoming  a 
party  plaintiff)  was  past  due  at  the  time  of  filing  the 
original  petition,  and  that  payment  had  been,  demanded 
of  Hartley  and  refused.  These  amendments  were  al- 
lowed over  objection  of  counsel  for  Kiser  &  Co.  Ex- 
ceptions were  taken  to  this  ruling,  to  the  grant  of  the 
injunction  and  appointment  of  a  receiver,  to  the  over- 
ruling of  the  demurrer,  and  to  the  admission  of  an  affi- 
davit of  Dannenberg  hereafter  mentioned,  to  which 
Kiser  &  Co.  objected  as  being  purely  hearsay  evidence 
as  to  them. 

Upon  the  hearing  Hartley  made  affidavit :  On  October 
9th  he  gave  Kiser  &  Company  what  he  understood  to 
be  a  mortgage  with  power  of  sale  upon  his  stock  of 
goods,  for  $8,400,  agreeing  with  their  representative 
that  on  a  sale  of  the  goods  they  should  first  pay  Taylor 
$785,  Kiser  stating  that  deponent  would  need  friends 
and  intimating  that  they  would  befriend  him.  De- 
ponent desired  to  know  what  would  become  of  the  sur- 
plus after  these  payments  were  made,  when  Kiaer's  man 
was  inclined  to  be  reticent,  but  finally  said  they  would 
pay  it  over  to  Taylor  and  that  Taylor  and  deponent 
might  arrange  between  themselves  as  to  the  surplus. 
Deponent's  desire  was  that  he  might  have  the  surplus 
to  pay  to  his  other  creditors.  While  the  mortgage  was 
for  $3,400,  it  was  to  be  enforced  under  the  agreement 
for  only  $2,600 ;  the  other  $800  they  would  share  equally 
with  other  creditors.  All  the  parties  understood  that 
deponent  was  to  get  the  surplus  after  payment  of  the 
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f  2,600  and  the  $785.  Kiser  &  Co.  knew  rt  the  time  of  de- 
ponent's status  and  that  he  would  not  be  able  to  pay- 
all  his  creditors,  and  he  turned  over  the  keys  of  the 
store  to  their  agent  with  an  understanding  that  they 
were  to  meet  him  and  Taylor  on  Monday,  October  12th, 
take  stock  and  complete  the  arrangements  as  above  set 
forth.  The  debts  owing  to  Gibian  &  Co.  and  the  Dun- 
lap  Hardware  Co.  were  past  due,  payment  had  been  de- 
manded, and  deponent  could  not  pay.  He  turned  over 
to  the  recover  the  key  with  which  he  got  into  the  store. 
The  affidavit  of  Dannenberg  was:  On  October  10, 
1891,  Taylor  made  a  statement,  in  substance,  that  cotem- 
poraneously  with  the  giving  of  the  mortgage  there  was 
an  agreement  between  Hartley  and  the  representative 
of  Kiser  &  Co.,  that  while  the  mortgage  was  apparently 
to  cover  an  indebtedness  of  $8,400,  it  was  to  operate  as 
a  lien  and  be  enforced  for  only  $2,600,  and  when  Kiser 
should  sell  the  property  under  the  conditions  in  the 
mortgage,  he  should  first  pay  to  Taylor  $785,  and  the 
representative  of  Kiser  &  Company  gave  Taylor  a  writ- 
ing to  this  effect;  that  it  was  further  agreed,  at  the  time 
of  the  giving  of  the  mortgage  and  as  a  part  of  the  same 
transaction,  that  after  paying  Taylor,  Kiser  would  re- 
serve $2,600,  and  the  overplus,  if  any,  he  would  pay 
over  to  Taylor,  Kiser  guaranteeing  that  the  stock  should 
bring  as  much  as  eighty  per  cent.;  that  Hartley  desired 
to  know  what  would  become  of  the  overplus,  and 
Kiser^s  representative  was  at  first  reticent,  but  finally 
said  he  would  pay  it  over  to  Taylor,  and  Taylor  and 
Hartley  could  dispose  of  it  between  themselves  ;  that  he 
would  pay  it  to  Taylor  because  it  would  be  illegal  for 
him  to  agree  to  pay  it  to  Hartley ;  that  upon  the  execu- 
tion of  the  mortgage  Hartley  turned  over  one  of  the 
store  keys  to  Kiser's  representative,  with  the  under- 
standing that  he  was  to  return  to  the  store  on  Monday 
and  meet  Taylor  and  Hartley  to  take  an  inventory  in 


Digitized  by  VjOOQIC 


648  KiSER  V.  Dannenbero.  [88  Ga. 

order  to  sell  the  goods;  that  Hartley  made  substantially 
the  same  statement  as  that  made  by  Taylor ;  that  the 
statements  were  made  at  the  request  of  counsel  to  state , 
the  facts  exactly  as  they  occurred,  and  deponent  believes, 
from  the  manner  both  of  Taylor  and  Hartley,  that  they 
did  state  the  facts  correctly  and  as  they  occurred. 

Taylor  at  the  hearing  testified:  Kiser  &  Co.  agreed 
the  goods  should  bring  eighty  per  cent,  of  invoice  cost. 
They  were  to  be  secured  for  $2,600,  and  the  remainder 
of  their  claim  should  share  in  surplus  with  dther  cred- 
itors. It  was  agreed  that  witness  was  to  be  paid  from 
first  proceeds  of  sale.  Ragan,  a  member  of  Kiser  &  Co., 
said  he  was  willing  to  turn  the  surplus  over  to  witness, 
who  did  not  give  a  direct  answer  as  to  whether  he  would 
accept  it,  but  inferred,  from  what  Ragan  said,  it  would 
not  be  legal  to  pay  it  to  Hartley.  Witness,  if  he  did 
not  accept  the  surplus,  did  not  know  what  was  to  be- 
come of  it.  Ragan  said  witness  was  to  pay  the  sur- 
plus to  other  creditors,  and  when  witness  asked  whom 
he  was  to  obey  in  disposing  of  the  funds,  he  made  no 
reply  that  witness  knows.  It  seemed  to  be  Ragan's  de- 
sire that  the  surplus  should  be  shared  with  other  cred- 
itors and  not  Hartley.  It  was  not  witness's  understand- 
ing that  it  was  to  go  to  Hartley,  and  if  Hartley  and 
Ragan  had  any  other  understanding  witness  was  not  a 
party  to  it.  The  surplus  was  to  go  to  Hartley's  cred- 
itors. "Witness  did  not  agree  to  accept  it  in  trust  for 
the  creditors  and  pay  it  over  to  them,  though  Ragan 
might  have  understood  he  was  willing  to  do  it.  Wit- 
ness got  his  paper  after  the  mortgage  was  signed.  It 
was  agreed  before  the  mortgage  was  given  that  he  should 
be  paid,  and  after  the  mortgage  was  signed  he  was 
given  a  writing  to  make  it  binding. — ^Two  instruments 
were  introduced.  The  opinion  sets  them  out,  and  recites 
the  terms  of  the  mortgage  so  far  as  necessary  to  be  re- 
ported. 
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Rivers,  a  salesmaa  of  Kiser  &  Co.,  swore  as  follows  : 
Oa  October  9th  he  was  present  at  the  interview  between 
.Kagan  and  Hartley  and  when  the  mortgage  was  exe- 
cuted. He  heard  the  agreement  between  Hartley  and 
Bagan,  and  knows  that  no  benefit  direct  or  indirect  was 
to  accrue  to  Hartley,  except  the  benefit  he  would  get  in 
having  his  stock  bring  at  least  eighty  cents  in  the  dollar, 
all  of  which  was  to  go  to  his  creditors.  He  has  seen 
the  answer  of  Kiser  &  Co.,  and  knows  the  facts  to  be  as 
therein  stated.  He  examined  the  stock  of  goods,  iden- 
tified those  sold  Hartley  by  Kiser  &  Co.,  is  satisfied  that 
three  fourths  of  the  stock  was  supplied  by  them,  and 
knows  positively  that  at  least  two  thirds  was. 

Ca^sdler  &  Thomson  and  H.  A.  Mathews,  by  Harrison 
&  Peeples,  for  plaintiffs  in  error. 
Hardeman,  Davis  &  Turner,  contra. 

Simmons,  Justice. 

Certain  creditors  of  J.  F.  Hartley  filed  their  petition 
against  him  and  against  Chas.  S.  Taylor  and  M.  0.  & 
J.  P.  Kiser  &  Co.,  praying  for  an  injunction  and  the  ap- 
pointment of  a  receiver,  and  for  the  cancellation  of  a 
mortgage  executed  by  Hartley  to  Kiser  &  Co.,  and  other 
writings  connected  therewith.  The  petition  and  amend- 
ments, together  with  the  answer  and  aflBidavits,  so  far  as 
material,  are  set  out  in  the  reporter's  statement.  The 
ruling  granting  the  injunction  and  appointing  a  receiver, 
was  upon  the  ground  that  the  mortgage  and  contempo- 
raneous writings  and  agreements  constituted  an  attempt 
to  make  an  assignment  on  the  part  of  Hartley,  and  not 
conforming  to  the  statute,  the  whole  transaction,  includ- 
ing the  mortgage,  was  void.  The  statute  upon  which  this 
ruling  was  predicated  requires  that  "in  all  cases  of  vol- 
untary assignments  by  insolvent  debtors  for  the  benefit 
of  creditors,  it  shall  be  the  duty  of  the  person  .  . 
making  such  assignment  to  prepare  and  attach  to  the 
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deed,  or  instrument  by  which  the  assignment  is  made,  at 
the  time  of  executing  the  same,  a  full  and  complete  inven- 
tory and  schedule  of  all  the  assets  of  every  kind,  held, 
claimed  or  owned  by  such  insolvent  person  .  .  at  the 
time  of  the  execution  of  such  deed  or  other  instrument 
of  assignment,  which  inventory  or  schedule  shall  be 
sworn  to,"  etc.  And  it  further  provides  that  "no  deed  or 
other  instrument  of  assignment  by  insolvent  per- 
sons .  .  shall  be  valid  unless  accompanied  by  the 
sworn  schedule  required/'     Acts  1880-1,  p.  174. 

It  appears  from  the  record  that  Hartley,  on  the  9th  of 
October,  1891,  being  then  insolvent,  executed  to  Kiser 
&  Co.  a  mortgage  upon  a  stock  of  goods  and  other  per- 
sonalty, to  secure  an  indebtedness  to  them  of  $3,429.90, 
the  mortgage  containing  a  power  to  'sell  the  goods  at 
wholesale  or  retail ;  and  at  the  same  time  transferred  to 
them,  as  collateral  security,  notes  and  accounts  having  a 
face  value  of  about  $3,000.  Contemporaneously  with 
the  execution  of  the  mortgage,  Kiser  &  Co.  executed  the 
following  instruments : 

«  Taylor,  Ga.,  Oct.  9,  1891. 

"Chas.  S.  Taylor :  We  hereby  agree  that  your  debt 
against  J.  F.  Hartley,. amounting  to  seven  hundred  and 
eighty-five  and  50-100  dollars,  shall  be  paid  first,  before 
we  realize  anything  on  our  debt  from  said  Hartley, 
arising  from  goods,  notes  and  accounts,  and  mules  and 
horses.  (Signed)  M.  C.  &.  J.  F.  Kiser  i  Co." 

"  Taylor,  Ga.,  Oct.  9, 1891. 
"  Whereas  J.  F.  Hartley  did  on  this  day  convey  to 
M.  C.  &  J.  F.  Kiser  &  Co.,  by  an  absolute  mortgage,  his 
entire  stock,  and  wishing  now  to  protect  Chas.  S.  Tay- 
lor of  Crawford  county,  Ga.,  we  hereby  agree  and  bind 
ourselves,  that  said  stock  of  goods  shall,  when  sold, 
bring  eighty  cents  in  the  dollar  of  invoice  cost,  and  all 
over  twenty-six  hundred  dollars  shall  be  paid  to  Chas. 
8.  Taylor.  Having  transferred  about  three  thousand 
dollars  of  notes  and  accounts  to  us  as  collateral,  we  agree 
that  Chas.  8.  Taylor  shall  be  paid,  out  of  the  first  money 
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received,  his  debt  in  full — seven  hundred  and  feighty- 
five  and  50-100  dollars. 

(Signed)  M.  C.  &.-J.  F.  Kiser  &  Co/* 

The  mortgage  and  other  writings,  being  executed  at 
the  same  time,  and  all  sprin^ng  out  of  the  same  agree- 
ment between  debtor  and  creditor,  are  to  be  construed 
together  as  one  instrument.  Burrill,  Assignments,  §128. 
Thus  understood,  they  constitute,  in  our  opinion,  an 
"instrument  of  assignment*'  within  the  meaning  of  the 
statute.  We  have  held  that  the  act  is  to  be  liberally  con- 
strued in  favor  of  creditors  and  strictly  against  the 
debtor  and  his  assignee.  "It  is  to  be  enforced  in  a 
liberal  spirit  to  suppress  the  evil  at  which  it  aims  a 
blow."  Coggins  v.  Stephens,  73  Ga.  414 ;  Crittenden  v. 
Coleman,  70  Qa.  298.  Here  a  debtor  insolvent  at  the 
time,  transfers  and  delivers  to  a  creditor  his  entire  stock  of 
goods  and  other  personalty,  with  power  to  sell,  the  cred- 
itor agreeing  that  the  goods  shall  bring  a  certain  price, 
and  agreeing  further  to  appropriate  the  proceeds  first  to 
the  debt  of  another  creditor,  then  to  its  own,  and  to  pay 
the  surplus  to  such  other  creditor.  Whether  the  trust 
was  merely  for  one  of  the  defendants,  or,  as  was  con- 
tended, for  the  entire  body  of  creditors,  we  need  not 
consider.  It  is  the  element  of  trust  which  brings  it 
within  the  statute.  N"or  does  it  matter  that  the  convey- 
ance was  in  form  a  mortgage.  It  is  sufficient  that  the 
security  inures  not  merely  to  the  benefit  of  the  mort- 
gagee, but  also  to  that  of  another  creditor  for  whom  he 
holds  in  trust.  In  our  opinion  the  act  embraces  every 
conveyance  by  the  insolvent  debtor  of  his  property, 
whether  absolute  or  in  the  form  of  a  security,  to  be  held 
by  the  person  taking  it  for  the  benefit  of  some  one  or 
more  of  the  creditors  of  the  debtor.  If  its  provisions 
could  be  evaded  by  changing  the  character  of  the  instru- 
ment, the  statute  would  amount  to  a  mere  nullity.  "To 
give  such  a  construction  is  to  suppose  the  legislature  ab- 
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Burdly  attempting  to  suppress  a  mischief  in  one  form, 
and  leaving  another  equally  convenient  and  effectual  in 
which  it  might  with  impunity  be  accomplished."  Ran- 
ney,  J.,  in  Harkrader  v.  Leiby,  4  Oh.  St.  611.  In  that 
case  it  was  held  that  a  mortgage  under  which  the  mort- 
gagee becomes  a  trustee  for  another  creditor  or  creditors, 
is  an  assignment,  under  the  act  relating  to  assignments 
by  insolvent  debtors.  In  Bloom  v.  Noggle,  4  Oh.  St.  45, 
it  was  held  that  if  the  mortgagee  "attempts  to  extend 
the  lien  beyond  the  necessity  of  his  own  indemnity  to 
secure  the  debt  of  another  creditor,  the  mortgage  is  in 
substance  and  effect  an  assignment  within  the  provi- 
sions of  the  act." 

Treating  this  transaction  as  an  assignment  within 
the  meaning  of  the  act  of  1881,  and  there  being  no  sworn 
inventory  and  schedule  prepared  and  attached,  the  mort- 
gage, under  the  terms  of  the  act,  was  void.  Coggins  v. 
StephenSy  and  Crittenden  v.  Coleman^  eupra. 

Oth^  questions  xa  the  case  are  ruled  by  the  head-notes. 

Judgment  affirmed. 


j^  gpg|  Dalb  v.  The  State. 

106^74^        ^  ^Q  words  "  or  offense/'  in  section  4665  of  the  code,  are  a  part  of 
108  8W  *^®  ^^*    ^^^^h  these  words  were  introduced  by  the  oodifiers, 

they  have  been  adopted  as  law  by  the  constitational  conventions. 
The  statute  of  limitations  would  not  begin  to  run  in  &ivor  of  the 

defendant  until  the  fact  of  his  plural  marriage  became  known. 

]^  ^  2.  In  a  trial  lor  bigamy,  the  first  marriage  may  be  established  by 
proof  of  a  marriage  in  fact  celebrated  in  another  8tate  of  the 
Union,  followed  by  cohabitation  in  that  State  and  the  birth  of 
children.  These  facts  will  authorize  the  Jury  to  infer  the  validity 
of  the  marriage  even  though  the  marriage  laws  of  that  State  be 
not  affirmatively  proved,  there  being  nothing  in  the  evidence 
tending  to  show  that  the  marriage  was  not  regular  and  comforma- 
ble  to  law. 
8.  It  was  not  error  to  allow  the  brother  of  the  alleged  first  wife,  after 
he  had  testified,  to  remain  in  the  court-room  to  aid  the  solicitor- 
general,  at  the  latter's  request,  in  conducting  the  prosecution, 
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especially  bb  such  person  was  not  again  placed  upon  the  stand 
and  further  examined  as  a  witness. 
4.  Where  the  defendant  voluntarily  goes  to  trial  relying  on  the 
promise  of  a  witness  to  appear,  and  knowing  when  he  announced 
ready  that  the  witness  was  not  present,  it  Is  no  ground  for  a  new 
trial  that  such  witness  did  not  appear  and  that  defendant  did  not 
have  the  benefit  of  his  testimony.  That  the  absence  of  the  wit- 
ness was  cansed  by  sickness  makes  no  difference. 

6.  Some  of  the  newly  discovered  evidence  is  not  merely  cumulativci 
and  the  matter  of  it  is  sufficiently  important  to  render  a  new  trial 
proper. 

^  Where  the  question  of  personal  identity  *and  the  fact  of  alibi  are 
virtually  the  same  defence,  the  omission  of  the  court  to  instruct 
separately  on  alibi  is  not  error. 

7.  The  remarks  made  by  State's  counsel  in  their  argument,  com- 
plained of  in  the  motion  for  a  new  trial,  were  not  necessarily  im- 
proper. 

Vabroaiy  1,1802. 

Criminal  law.  Statates.  Bigamy.  Evidence.  Prac- 
tice. Charge  of  court  Before  Judge  Maddox.  Pauld- 
ing superior  court.     January  adjourned  term,  1891. 

Reported  in  the  decision. 

J.  A.  Anderson,  Speairs  &  Roan,  I.  P.  Thompson, 
W.  E.  Spinks  and  W.  K.  Fielder,  for  plaintiff  in  error. 
A.  Richardson,  solicitor-general,  contra. 

Simmons,  Justice. 

1.  In  this  case  there  are  two  bills  of  exceptions.  In 
the  first  of  these  the  defendant  excepts  to  the  denial  of 
his  motion  in  arrest  of  judgment,  the  ground  of  the  mo- 
tion being  that  the  offense  was  barred  by  the  statute  of 
limitations,  and  that  this  appeared  on  the  face  of  the 
indictment.  The  indictment  was  a  special  presentment 
by  the  grand  jury  of  Paulding  county,  found  at  the  Jan- 
uary term,  1890.  It  was  against  J.  O.  H.  Nutall  alias 
W.  R.  Dale,  and  charged  that  in  1867,  in  Anson  county. 
North  Carolina,  he  did  lawfully  marry  Emma  T.  Horton 
and  had  her  to  his  lawful  wife,  and  afterwards,  whilst 
he  was  so  lawfully  married  to  her,  in  December,  1884, 
in  Paulding  county,  Gheorgia,  he  did  knowingly  marry 
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and  take  to  wife  Effie  Smith,  said  Emma  T.  being  then 
alive  and  his  lawful  wife,  of  which  fact  he  had  full 
knowledge;  that  his  real  name  was  and  is  J.  0.  H.  Nutall; 
that  he  came  to  Paulding  county  under  the  assumed 
name  of  W.  B.  Dale,  and  under  such  assumed  name  was 
married  to  Effie  Smith,  and  has  given  out  his  name  to 
the  public  since  said  time  to  the  present  as  W.  R.  Dale ; 
"  and  that  the  aforesaid  oflfense  was  unknown  until  the 
1st  day  of  October,  1889/'  The  defendant  contends  that 
no  exception  which  prevents  the  running  of  the  statute 
is  averred,  and  that  the  allegation  that  the  offense  was 
unknown  until  October  1, 1889,  constitutes  no  excep- 
tion, as  the  words  "  or  offense  "  appearing  in  the  second 
proviso  of  section  4665  of  the  code,  were  so  placed  by 
error  of  the  codifiers,  and  are  not  part  of  the  law. 

The  section  here  referred  to,  after  prescribing  that  in 
all  felonies  of  this  class  "  the  indictments  shall  be  found 
and  filed  in  the  proper  court  within  four  years  next 
after  the  commission  of  the  offense,  and  at  no  time 
thereafter,'*  provides  that  '*no  limitation  shall  run  so  long 
as  the  offender  or  offense  is  unknown."  In  the  statutes 
from  which  this  section  was  taken,  it  was  provided  that 
the  limitation  should  not  run  so  long  as  "  the  offender  '* 
was  unknown,  but  the  words  "  or  offense  *'  did  not  ap- 
pear in  this  connection  until  introduced  by  the  codifiers 
into  the  first  edition  of  the  code.  Acts  1855-6,  p.  236 ; 
Acts  1859,  p.  50 ;  Code  of  1868,  §4551.  The  section  as 
framed  by  the  codifiers  has  remained  unaltered  in  each 
revision  of  the  code.  Code  of  1868,  §4571 ;  Code  of 
1873,  §4665 ;  Code  of  1882,  §4665.  It  is  evident  that 
the  words  thus  added  were  intended  to  form  a  part  of 
the  law  and  to  alter  or  amend  the  original  act,  and  their 
introduction  is  not  to  be  treated  as  a  mere  casual  mis- 
take or  error.  We  hold,  therefore,  that  they  were 
adopted  as  law  by  the  constitutional  conventions.  Phil- 
tips  V.  Solomon^  42  tfa.  195 ;  Miller  v.  Southwestern  R. 
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Co.,  55  Ga.  143.  See  also  City  of  Atlanta  v.  Gate  City 
Gas  Light  Co.,  71  Ga.  119.  It  follows  that  the  judgment 
complained  of  in  the  first  bill  of  exceptions  must  be 
affirmed. 

2.  The  second  bill  of  exceptions  assigns  as  error  the 
overruling  of  the  defendant's  motipn  for  a  new  trial 
upon  the  grounds  therein  set  out.  One  of  the  grounds 
mainly  relied  upon  was  the  fourth,  which  complains 
that  the  evidence  was  insufficient  to  show  a  marriage 
valid  under  the  laws  of  North  Carolina.  It  is  also  com- 
plained of  as  error,  that  the  court  instructed  the  jury- 
that  if  they  were  satisfied  from  the  evidence  that  a  mar- 
riage in  fact  was  contracted  between  the  defendant  and 
Emma  T.  Horton  at  the  time  named  in  the  indictment, 
and  he  afterwards  lived  with  her  and  acknowledged  her 
to  be  his  wife,  this  would  be  sufficient  to  authorize 
them  in  finding  that  he  was  legally  married  to  her.  It 
was  contended  that  as  marriage  is  regulated  in  North 
Carolina  by  statute,  it  must  be  shown  that  the  statute 
was  complied  with. 

There  was  evidence  of  a  marriage  ceremony  in  North 
Carolina,  in  the  year  1867,  between  the  defendant  and 
Emma  T.  Horton ;  her  brother,  George  P.  Horton,  testi- 
fying that  the  defendant  was  Nutall,  and  that  he  saw 
him  married  to  Emma  by  a  minister,  at  Wadesboro  in 
that  State,  at  her  father's  house,  in  the  presence  of  the 
family  and  friends.  There  was  also  evidence  that  the 
marriage  was  followed  by  cohabitation  of  the  parties,  in 
the  same  State,  for  a  number  of  years,  resulting  in  the 
birth  of  several  children.  The  witness  Horton  testified 
that  the  records  of  the  marriage  were  destroyed.  He 
also  testified  that  marriage  was  regulated  in  North 
Carolina  by  statute;  but  there  was  no  evidence  as  to 
what  the  statutory  requirements  were,  or  that  there  was 
any  failure  to  comply  with  them.  This  evidence  was 
sufficient  to  establish  the  marriage  as  prima  facie  valid. 
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Where  a  marriage  in  this  State  is  in  question,  upon  a 
trial  for  bigamy,  proof  by  a  witness  who  was  present,  of 
a  marriage  in  fact,  is  sufficient,  without  evidence  as  to 
the  authority  of  the  person  officiating,  or  of  compliance 
with  statutory  requirements.  Murphy  v.  The  State^  50 
Ga,  150.  By  the  c9mmon  law  and  the  law  of  this  State, 
a  mutual  agreement  to  be  husband  and  wife,  by  parties 
able  to  contract,  followed  by  cohabitation,  is  recognized 
as  a  valid  marriage.  Askew  v.  Dupree,  30  Ga.  173 ;  Clark 
V.  Cassidy^  64  Ga.  662.  The  proof  in  this  case  showing 
a  marriage  valid  under  the  common  law  or  the  law  of 
this  State,  and  there  being  no  evidence  as  to  the  statu- 
tory requirements  of  North  Carolina,  or  of  any  failure 
to  comply  with  them,  the  jury  were  authorized  to  infer 
that  the  marriage  was  valid  under  the  laws  of  that  State. 
There  is  some  conflict  in  the  decisions  of  other  courts 
on  this  subject,  some  holding  that  the  prosecution  must 
prove  not  only  a  marriage  in  fact,  but  a  marriage  valid 
under  the  law  of  the  State  in  which  it  took  place ;  but 
we  think  the  better  view  is  that  the  validity  of  the  mar- 
riage will  be  presumed,  in  the  absence  of  evidence  tend- 
ing to  show  that  it  was  not  regular  and  conformable  to 
law.  Mr.  Bishop,  in  his  New  Commentaries  on  Mar- 
riage, Divorce  and  Separation  (1801),  vol.  1,  §1115,  says  : 
"  Whenever,  in  a  proven  transaction  in  any  foreign 
country,  two  apparently  marriageable  persons  are  shown 
to  have  entered  into  any  form  of  solemnization  or  con- 
tract which  comprehends  a  present  undertaking  to  be 
husband  and  wife,  and  nothing  appears  to  cast  discredit 
on  the  proceeding,  the  foreign  law  should  be  presumed 
prima  facie  to  make  them  married.''  In  Wharton  on 
Criminal  Evidence,  §169,  it  is  said :  "  In  any  view,  the 
judex  fori  will  presume,  until  the  contrary  be  proved, 
that  a  marriage  abroad  was  in  conformity  with  the  lex 
loci  contradus.^^  The  American  and  English  Encyclo- 
peedia  of  Law,  vol.  2,  p.  192,  title  Bigamy,  says :  "  A 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  657 

marriage  sufficient  in  form  to  be  valid  under  the  laws  of 
the  State  where  the  offense  is  prosecuted,  though  cele- 
brated in  another  State,  will  be  presumed  to  be  sufficient 
under  the  laws  of  that  State,  when  there  is  no  evidence 
to  the  contrary/^  Among  the  cases  which  sustain  this 
view,  see  the  following :  State  v.  Nadal,  69  Iowa,  478, 
8  Crim.  Law  li^ag.  730  (1886) ;  Dumas  v.  State,  14  Tex. 
App.  464,  46  Am.  Rep.  241 ;  State  v.  Patterson,  2  Ired. 
Law  (N.  C),  846,  88  Am.  Dec.  699 ;  Hutchins  v.  Kim- 
mell,  81  Mich.  126, 18  Am.  Rep.  164  (1876).  The  last 
of  these  cases,  it  will  be  seen,  is  of  later  date  than  that 
of  People  V.  Lambert,  by  the  same  court,  6  Mich.  849, 
72  Am.  Dec.  49  (1868),  which  seemed  to  be  the  case 
mainly  relied  on  by  counsel  for  the  plaintiff  in  error. 

8.  It  is  also  complained  that  the  court  allowed  the 
witness  Horton,  over  the  defendant's  objection,  to  remain 
in  the  court-room  after  he  had  testified  for  the  State,  to 
assist  the  solicitor-general  in  conducting  the  prosecution, 
that  officer  having  stated  that  he  needed  Horton's  assist- 
ance, but  his  name  not  being  marked  upon  the  indict- 
ment as  prosecutor.  This  was  not  error,  especially  as 
Horton  was  not  again  placed  upon  the  stand  and  ex- 
amined further  as  a  witness.  Thomas  v.  StatCy  27  Ga. 
288;  Carson  v.  State,  80  Ga.  170. 

4.  Other  grounds  of  the  motion  are  based  upon  the 
loss  of  the  testimony  of  certain  witnesses,  who  were  sub- 
poenaed and  had  promised  to  attend  the  trial  and  had 
failed  to  do  so.  It  was  alleged  that  one  of  these  wit- 
nesses had  failed  to  be  present  because  of  a  misunder- 
standing as  to  the  time  of  trial,  and  that  the  other  was 
detained  by  sickness,  and  that  counsel  had  gone  to  trial 
relying  upon  their  attendance,  and  "  so  stated  to  the 
court  in  announcing  ready.*'  We  think  where  the  de- 
fendant announces  ready  and  voluntarily  goes  to  trial, 
knowing  that  a  witness  is  not  present,  it  is  not  ground 
for  a  new  trial  that  the  witness  did  not  appear  and  that 
the  defendant  did  not  have  the  benefit  of  his  testimony. 
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5.  The  next  ground  is  based  upon  the  newly  discov- 
ered testimony  of  Mrs.  McOraney  and  J.  H.  Hales.  This 
testimony,  we  think,  is  sufficiently  important  to  render 
a  new  trial  proper.  It  is  not  merely  cumulative,  coming 
as  it  does  from  witnesses  who  did  not  testify  at  the  trial, 
and  relating  to  facts  as  to  which  there  was  no  evidence. 
Although  bearing  upon  the  question  of  identity,  it  re- 
lates to  special  marks  and  peculiarities  of  person  which 
these  witnesses  testify  were  present  in  Nutall  and  not 
present  in  Dale,  such  as  a  broken  tooth,  a  soot  scar,  etc., 
as  to  which  no  testimony  had  been  introduced  upon  the 
trial.  None  of  the  witnesses  on  the  trial  gave  any 
special  marks  by  which  they  identiiied  the  defendant  as 
Nutall,  beyond  his  general  appearance  and  a  stoop  about 
the  shoulders  in  walking.  It  appeared  from  the  affi- 
davits in  support  of  this  ground,  that  Mrs.  McCraney 
was  intimately  acquainted  with  J.  O.  H.  Nutall  and  his 
wife,  mother  and  children  in  North  Carolina,  from  1873 
to  1880,  and  lived  in  the  house  with  him  and  his  family 
for  five  months  of  1874.  During  that  time  he  was  once 
holding  some  beef  which  she  was  cutting  up,  and  she 
accidentally  cut  his  finger  badly  at  the  point  where  it 
joined  the  hand,  and  soot  was  used  to  stop  the  flow  of 
blood,  with  the  effect  that  the  soot  was  plainly  visible 
after  the  cut  healed.  One  of  his  upper  front  teeth  "was 
either  out  or  so  broken  as  to  be  certainly  and  easily 
noticed,  especially  when  he  smiled,  by  those  familiar 
with  him."  Mrs.  McCraney  has  seen  and  talked  with 
the  defendant ;  has  examined  his  hand  for  the  scar,  and 
finds  neither  the  scar  nor  any  trace  of  the  cut ;  and  has 
examined  his  teeth,  and  finds  both  his  natural  teeth  in 
his  mouth  and  in  good  condition;  and  is  thoroughly 
satisfied  that,  while  there  is  a  very  remarkable  resem- 
blance between  him  and  Nutall,  they  are  not  one  and 
the  same  man,  but  are  different  men.  She  was  un- 
willing to  testify  in  this  case,  but  after  the  trial  she 
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casually  mentioned  some  of  the  above  facts  to  a  friend 
without  intending  for  him  to  speak  of  the  matter ;  but 
he  did  inform  defendant's  counsel  of  it,  and  thus  led  to 
the  above  disclosure.  He  mentioned  to  the  counsel  the 
scar,  but  not  the  broken  or  missing  tooth.  This  counsel 
requested  one  of  his  associate  counsel  to  see  Dale  and 
explain  to  him  that  a  lady  claimed  to  be  able  to  identify 
him  as  being  or  not  being  Nutall,  and  to  get  him  to  name 
a  time  when  he  could  come  in  and  be  seen  by  her ;  also 
to  look  for  the  scar  but  to  say  nothing  to  Dale  about  it. 
The  appointment  for  the  meeting  of  defendant  and  Mrs. 
McCraney  was  made,  and  they  met  at  her  house  in  the 
presence  of  one  of  his  counsel ;  and  the  result  of  the 
meeting  was  the  procurement  of  her  affidavit.  Subse- 
quently she  informed  the  counsel  in  regard  to  Hales,  and 
a  meeting  between  defendant  and  Hales  was  brought 
about.  Hales  said  he  had  fully  expected  to  see  and 
identify  Nutall,  but  on  seeing  the  defendant,  was  positive 
that  he  was  not  Nutall ;  he  had  frequently  seen  him  on 
the  street  without  taking  him  to  be  Nutall.  Hales  lived 
in  North  Carolina  during  and  between  the  years  1866 
and  1877,  except  a  part  of  the  time  in  1871,  1872  and 
1875.  During  the  two  or  three  later  years  of  his  resi- 
dence there  he  became  acquainted  with  J.  O.  H.  Nutall 
and  saw  him  frequently,  and  remembers  him  so  well  as 
to  be  positively  certain  to  know  him  if  he  were  to  see 
him  again.  He  is  positive  that  while  there  is  a  striking 
resemblance  between  Dale  and  Nutall,  there  are  some 
points  of  difference  that  confirm  him  beyond  all  doubt 
that  they  are  not  one  and  the  same.  Dale's  under  jaws 
are  entirely  too  broad  for  Nutall's ;  Nutall  was  at  least 
two  inches  higher  than  Dale  ;  and  there  is  a  slight 
difference  in  the  appearance  of  their  foreheads,  besides  a 
slight  general  dissimilarity  in  their  appearance.  The 
character  of  Hales  and  Mrs.  McCraney  for  veracity  is 
supported  by   divers  affidavits.     Defendant's   counsel, 
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until  after  the  trial,  were  fully  impressed  with  the  belief 
that  they  could  get  no  testimony  from  North  Carolina 
for  their  client  without  his  going  there,  which  was 
thought  impracticable  or  unadvisable  for  reasons  stated 
in  the  affidavits.  They  did  not  know  of  the  existence  of 
Mrs.  McCraney  or  of  her  testimony,  or  of  the  testimony 
of  the  witness  Hales  or  of  the  fact  that  he  had  lived  in 
North  Carolina,  until  after  the  trial.  "  It  appeared  to 
deponents,  from  the  number  of  North  Carolinians  in 
Atlanta  and  coming  from  North  Carolina  to  testify 
against  the  defendant,  that  the  State's  witness  Horton 
and  his  friend  had  found  and  summoned  all  who  were 
accessible  who, had  ever  known  Nutall.  So  that  coun- 
sel were  not  intentionally  or  knowingly  guilty  of  any 
negligence  in  failing  to  discover  the  testimony  of  these 
witnesses  before  the  trial." 

We  think  the  ends  of  justice  would  be  promoted  by 
allowing  the  defendant  an  opportunity  to  avail  himself 
of  this  testimony.  The  case  as  presented  to  the  jury 
was  a  very  close  one,  and  probably  if  this  testimony  had 
been  before  them  the  verdict  would  have  been  different. 
The  conviction  was  based  upon  the  testimony  of  persons 
who  resided  in  North  Carolina  and  had  known  Nutall 
as  a  resident  of  that  State,  but  had  lost  sight  of  him  for 
several  years,  and  did  not  see  him  again  until  in  this 
State  they  recognized  the  defendant  as  the  same  person. 
The  defendant,  to  show  that  he  was  not  Nutall,  sought 
to  establish  an  alibi,  a  number  of  witnesses,  some  of 
whom  were  very  positive  in  their  testimony,  being  in- 
troduced to  show  that  the  defendant  did  not  reside  in 
North  Carolina  during  the  period  testified  to  by  the 
State's  witnesses,  but  during  that  time  resided  in  this 
State,  where  he  was  not  at  any  time  known  as  Nutall. 
The  testimony  of  these  witnesses  is  controverted  only 
as  to  the  fact  of  identity ;  it  is  uncontradicted  that  they 
did  know  a  person  corresponding  in  appearance  and 
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other  respects  to  the  defendant,  and  -known  as  Dale, 
who  resided  in  Georgia  at  the  time  Nutall  was  shown  to 
have  resided  in  North  Carolina,  and  that  they  were  con- 
fident the  defendant  was  the  same  person.  In  this  con- 
dition of  the  evidence,  the  newly  discovered  testimony 
is  calculated  to  throw  additional  light  upon  the  case  and 
might  legitimately  produce  a  reasonable  doubt  of  the 
defendant's  guilt.  No  lack  of  diligence  appears  on  the 
part  of  the  accused  or  his  counsel  in  the  procurement  of 
evidence.  It  is  not  to  be  assumed  that  he  knew  any- 
thing of  Nutall  or  his  personal  characteristics,  so  as  to 
be  able  to  direct  attention  to  points  of  diflference  be- 
tween Nutall  and  himself;  and  his  situation  as  a  prisoner 
or  accused  person,  without  the  ability  or  the  means,  per- 
haps, to  visit  another  State  or  to  procure  the  attendance 
of  witnesses  beyond  the  process  of  the  court,  might  well 
have  rendered  it  impracticable  to  obtain  evidence  from 
persons  who  had  known  Nutall,  that  he  was  not  the 
same  person.  As  we  have  already  said,  this  testimony 
is  not  merely  cumulative.  Cumulative  evidence  is 
defined  to  be  "  additional  evidence  offered  to  establish 
a  fact  to  which  witnesses  have  already  testified.'*  It 
does  not  necessarily  include  all  evidence  which  tends  to 
establish  the  same  ultimate  or  principally  controverted 
fact.  1  Abbott,  Law  Die.  331,  and  cases  cited.  Al- 
though the  defendant's  evidence  as  to  alibi  related  to  the 
same  general  question,  to  wit  that  of  identity,  this  newly 
discovered  testimony,  dealing  as  it  does  with  the  com- 
parative appearance  and  characteristics  of  Nutall  and 
the  defendant,  is  wholly  different  in  its  nature ;  and  al- 
though there  was  other  evidence  on  the  latter  subject, 
this  testimony,  especially  that  of  Mrs.  McCraney,  as  we 
have  shown,  relates  to  distinct  facts  as  to  which  there 
was  no  evidence  on  the  trial.  It  therefore  cannot  be 
regarded  as  merely  cumulative  within  the  meaning  of 
the  rule  as  to  new  trials. 

T88M 
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6.  It  is  assigned  as  error  that  the  court  failed  to  in- 
struct the  jury  on  the  subject  of  proof  of  an  alibi  as  a 
defence,  and  as  to  the  force  and  eflfect  to  be  given  to 
testimony  fully  or  partially  establishing  an  alibi.  We 
think  this  defence  was  sufficiently  covered  by  the  charge 
of  the  court.  Besides,  it  does  not  appear  that  the  judge 
was  requested  to  charge  anything  on  this  subject ;  and 
at  the  close  of  the  charge  as  given,  he  inquired  of  coun- 
sel whether  there  was  anything  else  they  would  have 
charged,  and  counsel  on  both  sides  answered  in  the 
negative. 

7.  The  last  special  ground  for  new  trial  is  based  upon 
the  alleged  misconduct  of  counsel  for  the  State  in  the 
opening  argument,  in  saying  to  the  jury,  after  describing 
the  travels  and  changes  of  residence  of  the  defendant, 
**  And  then  about  the  close  of  1880,  Dale  turned  up  in 
Dallas,  and  you  know  his  history  here  as  well  as  I  do  "; 
also  in  saying,  in  his  concluding  argument,  that  one  of 
the  witnesses  for  the  defendant,  in  testifying,  had  *'lied 
from  stem  to  stern.'*  These  remarks  are  not  necessarily 
ground  for  a  new  trial.  It  does  not  appear  that  the 
statement  "you  know  his  history  here  as  well  as  I  do  '*  re- 
ferred to  anything  outside  of  the  evidence  and  prejudicial 
to  the  defendant ;  and  whatever  may  be  said  as  to  the 
impropriety  of  the  remark  that  the  witness  had  ".lied  from 
stem  to  stern,"  it  would  not  entitle  the  defendant  to  a 
new  trial.  Counsel  for  the  defendant,  so  far  as  appears, 
did  not  object  to  either  of  the  statements  when  made, 
and  did  not  call  the  attention  of  the  court  to  them ;  and 
the  judge  in  his  charge  was  careful  to  guard  the  jury 
against  the  eflEect  of  any  improper  statements  of  counsel, 
referring  specially  to  the  remark  last  quoted  and  in- 
structing them  that  it  was  improper,  unless  the  evidence 
showed  it  to  be  true,  and  that  the  guilt  or  innocence  of 
the  prisoner  ought  to  appear  from  the  evidence,  and  not 
from  the  statement  of  the  counsel  either  for  or  against 
the  defendant. 
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8.  Holding  as  we  do  that  a  new  trial  is  proper,  for 
reasons  already  stated,  we  need  not  consider  the  general 
ground  that  the  verdict  is  contrary  to  the  evidence. 

The  judgment  of  the  court  below  refusing  a  new 
trial  is  Reversed. 


88    668 

Miller  &  Co.  v.  The  Georgia  Railroad  &  Banking  Co.  ~  ^  ^^ 

1.  It  is  competent  for  a  common  carrier  whose  customers  at  their 
option  have  the  privilege  of  unloading  for  themselves  the  vehicles 
in  which  their  freights  areshipped,  to  adopt  and  enforced  reason- 
able regulation  as  to  the  time  within  which  the  vehicles  may  be 
unloaded  free  of  any  expense  for  storage,  and  to  fix  a  reasonable 
rate  per  day  at  which  storage  wiQ  thereafter  be  charged  for  the 
use  of  such  vehicles  so  long  as  they  remain  unloaded. 

2.  A  rate  of  one  dollar  per  day  for  each  railroad  car  thus  devoted  to 
the  use  of  storing  freight|  is  not  necessarily  onreasonable  because 
cars  are  of  different  sizes  and  vary  in  capacity,  nor  because  a  frac- 
tion of  a  day  is  charged  for  as  a  whole  day,  nor  because  the  cus- 
tomary rate  of  storage  in  warehouses  or  elevators  is  much  lower; 
inor  is  it,  as  matter  of  law,  unreasonable  for  any  cause. 

S.  A  particular  common  carrier,  though  a  corporation,  makes  a  reg- 
ulation its  own  by  adopting  it  and  acting  upon  it,  irrespective 
of  the  source  from  whence  it  is  derived ;  and  therefore,  that  it  was 
promulgated  by  a  person  or  board  of  persons  representing  a  com- 
bination of  such  carriers  would  make  no  difference. 

4.  As  between  the  carrier  and  customers  who  have  notice  of  the 
regulation  before  shipments  are  made,  the  regulation  is  <^>erative 
whether  indicated  upon  bills  of  lading  or  not,  and  whether  the 
shipments  are  made  to  the  order  of  the  consignor  with  the  cus- 
tomary direction  to  notify  the  customer,  or  directly  to  the  customer 
himself. 

h.  In  construing  the  phraseology  of  a  regulation  expressed  in  this 
language:  '4t  being  understood  that  said  car  or  cars  are  to  be 
placed  and  remain  accessible  to  the  consignee  for  the  purpose  of 
unloading  during  the  period  in  which  held  free  of  demurrage,  and 
that  when  the  period  of  such  demurrage  charge  commences 
they  are  to  remain  accessible  to  the  consignee  for  unloading  pm> 
poses,**  the  course  and  exigencies  of  business  are  necessarily  to  be 
regarded ;  and  hence  the  cars  after  their  arrival  at  destination, 
though  not  kept  accessible  at  every  moment  of  time,  are  to  be 
treated  as  being  and  remaining  accessible  if  the  carrier  is  always 
ready  to  render  them  so  within  the  shortest  practicable  time,  not 
longer  than  a  few  hours,  after  being  notified  that  the  customer  is 
ready  to  unload. 
December  7, 189L 
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Railroads.  Carriers.  Storage  and  demurrage.  Charge 
of  court.  Before  Judge  Eve.  City  court  of  Richmond 
county.     August  term,  1890. 

The  opinion  states  the  material  facts.  The  instruc- 
tions which  the  defendants  requested  to  be  given  to  the 
jury,  and  which  the  court  refuse  to  give,  are  as  follows : 

(a)  Plaintiff  cannot  by  rule  fix  upon  any  rate  of  stor- 
age or  demurrage  unless  it  is  reasonable,  and  in  arriving 
at  what  would  be  a  reasonable  charge  the  jury  are  per- 
mitted to  examine  what  are  the  customary  charges  for 
the  storage  of  grain. 

(b)  In  the  absence  of  an  express  contract,  or  a  stipu- 
lation for  demurrage  charges  in  the  bill  of  lading,  the 
the  consignee  is  not  liable  for  demurrage. 

(c)  Before  the  plaintiff  could  recover  demurrage  for  the 
use  of  the  cars,  it  would  have  to  prove  that  the  deten- 
tion prevented  its  making  profits  by  the  use  of  the  cars. 
The  plaintiff  must  show  a  loss  of  service  of  the  cars 
and  the  amount  of  damage  by  detention,  in  order  to 
recover  for  demurrage. 

(d)  Under  the  charter  of  the  plaintiff  it  is  not  author- 
ized to  make  charges  for  storage,  except  by  rules  estab- 
lished by  the  board  of  directors ;  and  if  you  find  that  the 
rule  under  which  the  plaintiff  makes  the  charge  for 
storage  or  demurrage  in  this  case  was  adopted  and  pro- 
mulgated by  any  association  or  person  other  than  the 
board  of  directors  of  the  plaintiff,  the  same  is  illegal  and 
does  not  entitle  plaintiff  to  make  any  charge  for  storage 
or  demurrage.  (Plaintiff  read  the  twelfth  section  of  its 
charter  (act  of  1833),  authorizing  it  to  charge  for  stor- 
age and  to  fix  reasonable  rates ;  defendants  relied  on 
section  first  of  the  act  of  1835,  claiming  that  such 
rules  could  only  be  promulgated  by  the  directors,  and 
that  the  evidence  disclosed  that  the  rule  was  established 
and  published  by  the  Southern  Railway  &  Steamship 
Association  (of  which  the  plaintifi^'  was  a  member),  and 
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was  therefore  invalid  and  illegal  as  contravening  both 
the  charter  and  the  general  law.) 

(e)  If  the  jury  believe  that  the  known,  certain,  gen- 
eral and  universal  custom  and  practice  of  plaintiff  and 
common  carriers  in  the  State  and  county  prior  to  No- 
vember, 1889,  was  not  to  charge  either  for  storage  in 
cars  on  the  tracks  or  for  demurrage  in  car  or  cars,  then 
that  custom  becomes  binding  on  carriers,  shippers  and 
consignees,  and  could  not  be  changed  by  a  mere  notice 
on  the  part  of  the  carrier  to  the  consignee  that  demur- 
rage would  be  charged. 

(f)  As  a  matter  of  law  the  plaintiff  is  not  entitled  to 
charge  for  demurrage  on  cars  remaining  loaded  on  its 
tracks.  If  the  plaintiff  desired  the  use  of  the  cars,  or 
to  return  those  containing  the  grain,  it  was  at  liberty  to 
unload  the  grain  into  its  warehouse,  or  the  warehouse 
of  a  third  person,  or  into  the  elevator,  and  if  it  failed  to 
do  so  it  cannot  make  defendants  liable  for  the  detention 
of  cars.  Plaintiff,  by  the  exercise  of  its  legal  rights, 
could  have  unloaded  the  cars,  charged  and  collected 
storage  and  avoided  the  detention  of  the  cars,  and  if  it 
failed  so  to  do  it  cannot  thereby  render  defendants  liable 
for  demurrage  charge. 

(g)  Demurrage  in  law  is  limited  to  the  charges  for 
the  detention  of  ships.  Railroad  companies  are  not  al- 
lowed to  charge  therefor. 

(A)  The  freight  charges  of  a  railroad  include  all  usual 
expenses  and  charges  for  the  goods  from  the  time  they 
are  shipped  until  the  relation  of  common  carrier  ceases 
by  the  delivery,  or  actual  storage,  of  the  goods.  As 
long  as  the  goods  are  left  in  the  cars  they  are  not  stored, 
but  the  plaintiff  holds  them  as  common  carrier. 

(i)  Grain  and  ponderous  articles  may  be  delivered 
without  being  unloaded  actually,  but  the  relation  of 
common  carrier  of  grain  in  bulk  continues  until  the 
goods  are  actually  unloaded  and  stored,  or  until  the  car 
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is  placed  at  the  usual  place  of  delivery,  or  at  a  point  ac- 
cessible to  the  consignee  where  they  can  conveniently 
unload. 

0)  If  the  jury  find  from  the  evidence  that,  forty-eight 
hours  after  the  notice  Was  served,  any  or  all  of  the  cars 
mentioned  were  in  the  depot-yard  of  plaintift*  at  a  point 
at  which  they  were  inaccessible  to  defendants,  and  there- 
after they  paid  the  freight,  and  subsequently  to  the  pay- 
ment of  the  freight  the  cars  had  to  be  hauled  or  carried 
by  plaintiff  from  the  yard  to  the  usual  point  where  the 
cars  were  delivered  to  the  defendants,  then  I  charge  you 
the  relation  of  common  carrier  continued  up  to  the  time 
when  the  cars  were  carried  to  the  point  of  delivery ; 
and  the  plaintiff  is  not  entitled  to  recover  either  storage 
or  demurrage  for  the  time  prior  to  the  placing  of  cars  at 
such  a  point.  Nor  would,  it  be  entitled  to  charge  for 
the  detention  or  use  of  the  cars,  until  a  reasonable  time 
for  unloading  had  elapsed  after  the  car  had  been  placed 
at  such  a  point. 

{k)  So  long  as  the  cars  containing  the  grain  have  to 
be  moved  by  the  railroad  company,  or  hauled  or  carried 
from  one  place  to  another,  so  as  to  be  delivered  to  de- 
fendants, the  relation  of  common  carrier  exists,  and  the 
railroad  company  has  not  become  a  warehouseman  as 
to  the  goods  therein  and  cannot  charge  for  storage  or 
for  demurrage  on  the  cars. 

The  parts  of  the  charge  of  the  court  assigned  as  error 
are : 

*'A  regulation  of  the  railroad  company  that  such 
freights  in  bulk  or  otherwise,  as  to  which  it  is  the  cus- 
tom for  cars  to  be  unloaded  by  the  owners  of  the  prop- 
erty, shall  be  charged  one  dollar  per  car  for  each  day 
such  car  is  not  unloaded,  at  the  expiration  of  forty-eight 
hours,  which  forty-eight  hours  shall  commence  at  ten 
o'clock  A.  M.  of  the  day  after  notice  of  the  arrival  of  the 
car  is  given  to  the  owner  of  the  property,  is  a  reasonable 
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regulation  and  binding  apon  the  customera  of  the  rail- 
road company  who  have  notice  of  the  same. 

"If  th^  jury  shall  find  that  it  was  a  regulation  of  the 
railroad  company  at  the  time  to  charge  for  storage  or 
demurrage  at  the  rate  of  one  dollar  per  day  for  each 
car  when  freight  like  the  defendants'  was  not  unloaded 
in  forty-eight  hours  after  the  commencement  of  the  no- 
tice to  the  defendants,  and  if  the  jury  shall  find  that  the 
plaintiff  gave  the  defendants  notice  of  such  regulation, 
and  of  the  arrival  of  the  cars  containing  defendants' 
freight,  then  the  defendants  are  bound  thereby,  and  the 
plaintiff  is  entitled  to  recover  in  this  action  at  the  rate 
of  one  dollar  per  day  for  each  car  which  plaintiff  shows 
to  you  was  covered  by  the  regulation. 

**I  charge  you  that  the  rule  and  regulation  was  a  valid 
one,  that  it  was  reasonable,  and  that  if  the  railroad 
complied  with  its  part  of  it  by  delivery  at  a  point  ac- 
cessible to  the  consignee,  or  if  it  substantially  complied, 
or  what  might  be  termed  constructively  complied,  by 
notifying  the  consignee  that  the  goods  had  arrived,  and 
that  it  actually  had  them  in  position  for  prompt  deliv- 
ery, and  that  the  defendants  delayed  complying  with 
that  rule,  then  they  would  be  liable  for  the  charges.'* 

Joseph  R.  Lamar,  for  plaintiffs  in  error. 
Joseph  B.  Gumming,  contra, 

Simmons,  Justice. 

The  Georgia  Railroad  Company  sued  Miller  &  Cov 
for  the  sum  of  $892,  besides  interest,  the  declaration 
containing  two  counts,  as  follows  : 

(1)  "On  the  first  of  January,  1890,  and  on  various 
days  thereafter  up  to  the  time  of  filing  this  complaint, 
petitioner  stored  on  its  tracks  in  said  county  certain  car- 
loads of  corn,  wheat,  grain  and  other  produce,  at  the 
special  instance  and  request  of  said  Miller  &  Company, 
by  means  whereof  said  Miller  &  Company  became  in- 
debted to  your  petitioner  for  said  storage  at  the  rate  of 


Digitized  by  VjOOQIC 


668  MiLLBR  r.  Georgia  Railroad  Co.       [88  Gtu 

one  dollar  per  day  for  each  and  every  of  said  car-loads, 
amounting  to  the  aforesaid  sum  of  ^892,"  (2)  "Tour 
petitioner  further  shows  that  said  Miller  &  Company  is 
further  itidebted  to  your  petitioner  in  the  sum  of  J892, 
besides  interest ;  for  that  heretofore,  to  wit  before  the 
first  day  of  January,  1890,  your  petitioner,  who  is  a 
common  carrier  of  goods  and  merchandise,  made  and 
put  in  operation  a  reasonable  rule  or  regulation  for  the 
conduct  of  its  business,  of  which  rule  or  regulation  said 
Miller  &  Company  had  notice,  by  virtue  of  which  said 
Miller  &  Company  became  liable  to  pay  your  petitioner 
the  sum  of  one  dollar  for  every  day,  commencing  forty- 
eight  hours  after  notice  of  arrival,  on  each  and  every 
car-load  of  property  stored  by  your  petitioner  on  its 
tracks  or  elsewhere.  Tour  petitioner  shows  that  after 
said  first  day  of  January,  1890,  and  up  to  the  time  of 
filing  this  coinplaint,  your  petitioner  has  so  stored  a 
large  number  of  car-loads  of  property,  a  schedule  of 
which  is  hereunto  annexed;  by  means  whereof  said 
Miller  &  Company  have  become  indebted  to  your  peti- 
tioner in  the  sum  of  $892,  besides  interest.  Your  peti- 
tioner shows  that  said  Miller  &  Company  fail  and  refuse 
to  pay  said  sum,"  etc. 

^   The  rule  or  regulation  here  referred  to  is  as  follows  : 
^'Demurrage  Rulbs. 

"Concerning  loaded  cars  to  be  unloaded  by  consignees. 

"Bulk-meats,  bulk-grain,  hay,  cotton-seed,  lumber, 
lime,  coal,  coke,  sand,  brick,  stone,  wood  and  such  other 
freights  in  bulk  or  otherwise,  as  it  may  be  a  stipulation 
of  the  rates  thereupon,  or  contract  for  the  transportation 
thereof,  or  where  it  is  the  custom  for  the  cars  to  be 
loaded  and  unloaded  by  the  owners  of  the  property, 
which  is  not  unloaded  from  the  cars  containing  it  in 
forty-eight  hours,  not  including  Sundays  or  legal  holi- 
days, computed  from  ten  o'clock  a.  m.  of  the  day  follow- 
ing the  day  of  arrival,  shall  be  subjected  thereafter  to  a 
charge  for  demurrage  of  one  dollar  for  each  day  or  frac- 
tion of  a  day  that  said  car  or  cars  remain  loaded  in  the 
possession  of  the  company,  by  whom  to  be  delivered  as 
the  last  carrier  at  interest;  it  being  understood  that 
said  car  or  cars  are  to  be  placed  and  remain  accessible 
to  the  consignee  for  the  purpose  of  unloading  during 
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the  period  in  which  held  free  of  demurrage,  and  that 
when  the  period  of  such  demurrage  charge  commences 
they  are  to  remain  accessible  to  the  consignee  for  un- 
loading'purposes." 

The  jury  found  in  favor  of  the  plaintiff,  and  the  de- 
fendants made  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  they  excepted.  Without  undertaking  to  dis- 
cuss separately  and  in  their  order  the  numerous  grounds 
of  the  motion,  it  is  sufficient  to  say  that,  in  addition  to 
the  general  objections  that  the  verdict  is  contrary  to  law 
and  the  evidence,  they  complain  in  substance  as  follows  : 
(1)  that  as  matter  of  law,  a  railroad  company  is  not  en- 
titled to  charge  "demurrage"  or  storage  on  cars  remain- 
ing unloaded  on  its  tracks,  and  hence  the  rule  in  ques- 
tion is  invalid  and  the  defendants  are  not  subject  to  the 
charges  recovered;  (2)  that  the  charge  fixed  by  this 
rule  is  unreasonable  ;  (3)  that  the  rule  was  not  promul- 
gated by  the  proper  authority,  but  emanated  from  a 
combination  of  persons  other  than  the  board  of  directors 
of  the  Georgia  Railroad ;  (4)  that  the  regulation  is  in- 
operative because  not  indicated  upon  the  bills  of  lading ; 
(5)  that  the  cars  were  not  accessible  during  the  whole 
period  for  which  demurrage  was  charged. 

1.  It  is  the  undoubted  right  of  a  common  carrier  to 
adopt  and  enforce,  as  between  itself  and  its  customers, 
any  reasonable  regulation  for  the  conduct  of  its  business, 
the  purpose  and  effect  of  which  is  the  protection  of  the 
carrier  and  the  benefit  of  the  public.  The  rule  in  ques- 
tion, we  think,  falls  clearly  within  the  scope  of  this 
power.  It  seeks  to  prevent  the  diversion  and  detention 
of  cars  from  the  legitimate  work  of  transportation,  as 
well  as  to  secure  compensation  for  service  not  otherwise 
paid  for,  by  prescribing,  in  cases  where  by  contract  or 
custom  the  carrier  is  under  no  duty  to  unload  the  cars 
but  they  are  to  be  unloaded  by  the  customer,  a  rate  per 
diem  in  the  nature  of  a  charge  for  storage,  to  begin  at  a 
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certain  time  after  the  cars  have  been  delivered  to  the 
customer  or  placed  at  his  disposal  for  unloading.  Such 
a  regulation  cannot  be  regarded  as  unreasonable  so  long 
as  a  reasonable  time  is  allowed  for  unloading  and  so 
long  as  the  charge  for  the  use  of  the  cars  beyond  that 
time  is  not  excessive.  The  law  compels  the  carrier  to 
receive  the  goods  of  the  public  and  to  transport  and 
deliver  them  within  a  reasonable  time.  Code,  §2029  ; 
2  Am.  &  Eng.  Enc.  of  L.,  tit.  Carriers,  p.  787.  To  do 
this  it  is  necessary  that  the  means  of  transportation 
shall  bfe  under  the  carrier's  control,  and  that  after  the 
duty  of  carriage  has  been  performed,  its  vehicles  shall 
not  be  converted  into  storehouses,  at  the  will  of  con- 
signees, to  remain  such  indefinitely  and  without  com- 
pensation. K  no  check  could  be  placed  upon  such  de- 
tention, it  is  plain  that  the  business  of  transportation 
would  be  at  the  mercy  of  private  interest  or  caprice, 
and  that  carriers,  thus  hampered  in  their  -facilities  and 
unable  to  foresee  the  time  or  extent  to  which  their  ve- 
hicles would  be  diverted  from  the  work  of  carriage, 
could  not  provide  properly  for  the  demands  of  traffic  or 
perform  with  dispatch  their  legitimate  function.  It 
would  place  upon  the  carrier  the  burden  and  expense  of 
supplying  numerous  vehicles  not  needed  for  the  hauling 
of  freights,  thus  requiring  it  to  provide  extra  facilities, 
as  well  as  to  render  extra  service,  without  compensation 
beyond  that  received  for  transportation.  It  would  re- 
sult in  the  accumulation  of  cars  on  the  carrier's  tracks 
and  the  obstruction  in  a  greater  or  less  degree  of  the 
movement  and  unloading  of  trains.  Not  only  would 
loss  ensue  to  the  carrier,  but  consignees  and  shippers  in 
general  and  the  people  at  large  must  suffer  seriously 
from  this  hindrance  to  the  due  and  regular  course  of 
transportation.  In  this  matter  the  public  have  rights 
paramount  to  those  of  any  individual  or  class  of  indi- 
viduals, and  the  business  of  the  common  carrier  must  be 
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80  conducted  as  to  subserve  the  general  interest  and 
convenience.  Especially  is  this  true  as  to  railroad  com- 
panies, in  view  of  the  important  franchises  granted  them 
hy  the  public,  and  the  use  and  control  thus  acquired  of 
highways  upon  which  the  commerce  of  the  country  is 
so  largely  dependent. 

The  need  of  regulations  of  the  kind  in  question  is  well 
illustrated  by  the  evidence  in  this  case.  The  general 
manager  of  the  plaintiff  testified  that  before  this  rule 
was  adopted,  consignees  were  often  dilatory  in  removing 
freight  from  the  cars  in  which  it  was  shipped,  and  "the 
cars  were  detained  day  after  day,  and  days  lengthened 
into  weeks,  until  our  transportation  work  was  subjected 
to  immeasurable  embarrassment ;  the  transportation  of 
the  company  was  well-nigh  paralyzed, — not  for  lack  of 
cars,  for  we  had  plenty,  but  because  our  cars  were  con- 
verted into  warehouses.  The  trouble  grew  and  finally 
culminated  in  a  threatened  blockage  throughout  the 
country.  It  has  been  a  part  of  our  experience  to  be 
threatened  with  suit  by  the  shipper  for  not  moving  the 
freight  promptly.  We  are  supposed  to  always  have 
cars  ready  to  transport  any  freight  that  is  offered;  we 
endeavor  to  make  proper  arrangements  to  do  so ;  but 
the  trouble  was,  that  when  A  had  freight  to  ship  B  had 
our  cars  and  we  could  not  get  them." 

It  was  contended  by  counsel  for  the  plaintiff  in 
error  that  the  railroad  company  could  unload  the  cars 
into  a  warehouse  or  elevator,  and  thus  avoid  detention. 
On  the  other  hand,  counsel  for  the  railroad  company 
contended  that  in  the  cases  provided  for  by  this  rule, — ^that 
is,  where  it  is  a  stipulation  of  the  rates  or  contract  for 
transportation,  or  is  the  custom,  for  the  cars  to  be  loaded 
and  unloaded  by  the  owners  of  the  property,  it  would  be 
a  breach  of  contract  if  the  company  were  to  unload, 
which  would  subject  it  to  at  least  nominal  damages. 
We  do  not  think  it  material,  as  affecting  the  right  to 
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make  a  charge  of  this  character,  that  the  goods  remain 
in  cars  instead  of  being  put  into  a  warehouse.  It  is  well 
settled  that  the  carrier,  in  addition  to  its  compensation 
for  the  carriage  of  goods,  has  the  right  to  charge  for 
their  storage  and  keeping,  as  a  warehouseman,  for  what- 
ever time  they  remain  in  its  custody  after  reasonable 
opportunity  has  been  afforded  the  owner  to  remove 
them.  Hutchinson,  Carriers,  §378 ;  Southwestern  B.  Co. 
V.  Felder^  46  Ga.  433.  And  we  think  where  the  car- 
rier's duty  ends  with  the  transportation  of  the  car  and 
its  delivery  to  the  customer,  and  no  further  service  is 
embraced  in  the  contract,  the  carrier,  after  a  reasonable 
time  has  been  allowed  for  unloading,  is  as  much  en- 
titled to  charge  for  the  further  use  of  its  car  as  it  would 
be  for  the  use  of  its  warehouse.  We  know  of  no  good 
reason  why  it  should  be  restricted  to  the  latter  method 
of  storage.  There  is  no  law  which  inhibits  the  use  of 
cars  for  this  purpose,  or  which  requires  unloading  and 
removal  of  the  goods  to  some  other  structure  before  any 
charge  for  storage  can  attach.  This  method  of  storage 
may  in  many  cases  be  as  effectual  as  any  other.  Indeed, 
it  may  serve  the  customer's  interest  and  convenience 
much  better  to  have  the  car  placed  at  his  own  place  of 
business  where  he  may  unload  it  himself,  or  where  it 
may  be  unloaded  by  purchasers  as  the  goods  are  sold, 
thus  saving  dray  age  and  other  expenses,  than  to  have  it 
unloaded  by  the  carrier  and  the  goods  stored  elsewhere 
at  the  customer's  expense.  And  if  a  customer  whose 
duty  it  is  to  unload,  and  who,  failing  to  do  so  within  a 
reasonable  time,  accepts  the  benefit  of  storage  in  a  car, 
by  requesting  or  permitting  the  carrier  to  continue  hold- 
ing it  unloaded,  in  his  service  and  subject  to  his  will  and 
convenience  as  to  the  time  of  unloading,  he  cannot  be 
heard  to  complain  of  the  method  of  storage  and  to  deny 
the  right  to  any  compensation  at  all  for  this  service,  on 
the  ground  that  some  other  method  was  not  resorted  to. 
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He  may  insist  that  the  rate  fixed  shall  not  be  unreason- 
able or  excessive,  but  the  law  cannot  be  invoked  to  de- 
clare that  no  compensation  whatever  shall  be  charged  for 
such  extra  service. 

It  was  contended  by  counsel  for  the  plaintiff  in  error 
that  "demurrage,"  which  is  the  designation  given  to  this 
charge  by  the  rule  in  question,  is  allowed  only  in  mari- 
time law,  and  caimot  be  demanded  by  a  railroad  company 
in  the  absence  of  a  stipulation  therefor  in  the  bill  of 
lading.  And  in  support  of  this  view  the  cases  of  Chi- 
cago 4  K  W.  Ry.  Co.  v.  Jenkins,  103  111.  688,  and  Bur- 
lington &  M.  R.  Co.  V.  Chicago  Lumber  Co.,  15  Neb. 
891,  are  cited.  In  the  former  of  these  cases  it  is  said : 
"The  right  to  demurrage,  if  it  exists  as  a  legal  right,  is 
confined  to  the  maritime  law,  and  only  exists  as  to  car- 
riers by  sea-going  vessels.  But  it  is  believed  to  eyist 
alone  by  force  of  contract.  All  such  contracts  of  af- 
freightment contain  an  agreement  for  demurrage  in  case 
of  delay  beyond  the  period  allowed  by  the  agreement,  or 
the  custom  of  the  port  allowed  the  consignee  to  receive 
and  remove  the  goods.  But  the  mode  of  doing  business  by 
the  two  kinds  of  carriers  is  essentially  different.  Rail- 
road companies  have  warehouses  in  which  to  store 
freights ;  owners  of  vessels  have  none.  Railroads  dis- 
charge cargoes  carried  by  them  ;  carriers  by  ship  do  not, 
but  it  is  done  by  the  consignee.  The  masters  of  vessels 
provide  in  the  contract  for  demurrage,  while  railroads 
do  not ;  and  it  is  seen  that  these  essential  differences  are, 
under  the  rules  of  the  maritime  law,  wholly  inapplicable 
to  railroad  carriers."  The  decision  in  the  Nebraska  case 
does  not  go  into  any  discussion  of  the  question,  but 
merely  cites  and  follows  the  holding  of  the  Illinois 
court.  In  our  opinion  the  reasoning  above  quoted  is 
inconclusive.  We  see  no  satisfactory  reason  why  car- 
riers by  railroads  should  not  be  entitled  to  compensation 
for  the  unreasonable  delay  or  detention  of  their  vehicles. 
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as  well  as  carriers  by  sea.  What  we  have  already  said, 
we  think,  is  a  sufficient  answer  to  the  reason  assigned, 
that  railroads  have  warehouses  in  which  to  store  frei^ts. 
And  the  reason  that  "railroads  discharge  cargoes  carried 
by  them"  and  "carriers  by  ship  do  not  but  it  is  done  by 
the  consignee,"  of  course  cannot  operate  as  to  the  cases 
provided  for  by  this  rule,  which  by  its  terms  applies 
only  where  the  unloading  is  to  be  done  by  the  owners 
of  the  property.  Nor  is  it  settled  that  the  right  to  de- 
murrage in  maritime  law  exists  only  by  express  contract. 
In  this  country  the  courts  have  repeatedly  declined  to 
follow  the  rulings  of  the  English  common  law  courts  on 
this  subject,  and  have  held  that  the  ship-owner  has  a 
lien  upon  the  cargo  for  demurrage  notwithstanding  the 
absence  of  any  stipulation  therefor  in  the  bill  of  lading. 
6  Am.  &  Eng.  Enc.  of  Law,  tit.  Demurrage,  p.  546 ; 
Porter,  Bills  of  Lading,  §356.  See  also  Huntley  v.  Dows, 
55  Barb.  310,  and  Hawgood  v.  1310  Tons  of  Coal,  21 
Fed.  Rep.  681,  and  cases  there  cited. 

But  we  are  not  controlled  by  the  principles  which 
govern  as  to  demurrage  under  the  maritime  law.  The 
adoption  by  the  railroad  company  of  the  term  "demur- 
rage" as  a  designation  for  this  charge,  does  not  require 
us  to  resort  to  that  law  as  a  standard  for  testing  the 
validity  of  the  rule.  We  are  to  look  to  the  real  sub- 
stance and  effect  of  the  rule,  rather  than  to  analogies 
suggested  by  the  technical  designation  which  the  carrier 
in  this  instance  has  seen  fit  to  adopt.  To  hold  that  be- 
cause the  conditions  of  carriage  by  sea  are  different,  no 
charge  under  this  name  can  be  enforced  by  a  carrier  by 
land,  or  that  if  allowed,  it  must  be  governed  by  the 
rules  of  the  marine  law,  would  be  to  adopt  a  nar- 
row and  merely  technical  view,  ignoring  well  recognized 
grounds  of  public  policy  and  the  right  of  the  carrier  to 
prescribe  reasonable  rules  and  regulations  for  its  own 
safety  and  the  benefit  of  the  public.     The  ijistances  are 
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few  in  which  regulations  similar  to  the  one  in  question 
have  heen  passed  upon  by  the  courts.  The  only  cases 
we  have  found  in  which  the  right  of  a  railroad  company 
to  make  a  charge  of  this  kind  is  denied,  are  the  ones 
above  referred  to.  On  the  other  hand,  the  right  is  sus- 
tained by  the  Supreme  Court  of  Massachusetts.  Miller 
V.  Mansfield,  112  Mass.  260.  See  also  a  full  and  able 
discussion  of  the  question  by  Toney,  J.,  of  the  Law  and 
Equity  Court  of  Louisville,  Kentucky,  in  a  decision 
which  has  appeared  since  the  judgment  in  the  present 
case  was  announced.  Kentucky  Wagon  Mfg.  Co.  v. 
Louisville  &  Nashville  R.  Co.,  11  Rwy.  &  Corp.  Law 
Jour.  49. 

2.  We  cannot  as  matter  of  law  say  that  the  rate  of  f  1 
per  day  for  each  car  is  unreasonable.  It  is  not  neces- 
sarily unreasonable  because  the  cars  vary  in  capacity, 
nor  because  a  part  of  a  day  is  charged  for  as  a  whole 
day.  Nor  can  we  hold  that  the  customary  rates  for 
storage  in  warehouses  and  elevators  must  be  the  meas- 
ure  of  compensation  where  the  storage  is  in  cars  on  the 
tracks  of  a  railroad.  Lideed,  if  it  be  a  legitimate  object 
of  this  rule  to  prevent  the  diversion  of  cars  from  the 
work  of  carriage,  it  would  seem  but  proper  that  the 
charge  for  their  use  when  detained  as  a  means  of  storage, 
should  not  be  such  as  to  encourage  customers  to  adopt 
that  means  insteadof  the  more  regular  and  usual  methods. 
Moreover  there  was  no  evidence  to  show  that  the 
rate  fixed  by  this  rule  was  higher  than  those  customary 
for  storage  of  other  kinds.  On  the  contrary,  there  was 
evidence  tending  to  show  that  storage  in  a  car,  at  the 
rate  fixed  by  the  rule,  might  be  much  less  expensive 
than  storage  elsewhere,  the  general  manager  of  the  rail- 
road company  testifying  that  the  modern  car  carries 
from  50,000  to  60,000  pounds,  and  that  storage  in  the 
company's  depot  of  *a  car-load  of  5b,000  pounds  would 
amount  to  $1.25  per  day.     He  testified  further :  "The 
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rate  of  f  1  per  day  does  not  compensate  us  for  the  de- 
tention of  the  cars,  and  it  was  simply  to  induce  the 
shipper  to  unload  that  the  rule  was  passed." 

8.  That  the  rule  was  promulgated  by  a  person  or 
board  of  persons  representing  a  combination  of  carriers, 
did  not  impair  its  effect  as  a  regulation  of  this  particular 
company.  A  common  carrier,  though  a  corporation, 
makes  a  regulation  its  own  by  adopting  it  and  acting 
upon  it,  irrespective  of  the  source  from  whence  it  is  de- 
rived. 

4.  Where  a  regulation  of  this  character  is  known  to 
the  customer  before  the  contract  for  transportation  is 
made,  it  is  to  be  presumed,  in  the  absence  of  any  evi- 
dence to  the  contrary,  that  the  parties  contracted  with 
reference  to  it  (Miller  v.  Mansfield,  aupra)^  and  it  is  op- 
erative whether  indicated  upon  bills  of  lading  or  not, 
and  whether  the  shipments  are  made  to  the  order  of  the 
consignor  with  the  customary  direction  to  notify  the 
customer,  or  directly  to  the  customer  himself. 

6.  The  plaintijff 's  mode  of  delivery  of  the  cars  to  the 
defendants  was  to  place  them  on  a  certain  track  "desig- 
nated as  belonging  to  the  Augusta  &  Summerville  Rail- 
road" and  known  as  "track  88"  ;  from  which  point  they 
went  "into  the  possession  of  the  Central  Railroad,"  upon 
whose  side-track,  in  another  part  of  the  city,  the  de- 
fendants' place  of  business  was  situated.  Cars  were  not 
delivered  on  track  88  until  the  freight  was  paid  and  the 
bill  of  lading  surrendered.  Until  then  they  were  inac- 
cessible for  unloading,  being  kept  elsewhere  in  the  plain- 
tiff's yard.  After  payment  of  the  freight,  the  defendant 
could  at  any  time  have  his  cars  moved  where  they  would 
be  accessible,  but  sometimes  it  would  take  from  one  to 
five  hours  after  the  freight  was  paid  before  they  could  be 
placed  at  the  point  of  delivery.  It  was  contended  that  the 
time  thus  required  for  placing  the  cars  in  position  should 
not  be  included  in  computing  the  time  which  should  ran 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  577 

against  the  defendants  under  the  rule  in  question,  the  rule 
containing  this  language,  to  wit :  "it  being  understood 
that  said  car  or  cars  are  to  be  placed  and  remain  accessible 
to  the  consignee  for  the  purpose  of  unloading  during  the 
period  in  which  held  free  of  demurrage,  and  that  when 
the  period  of  such  demurrage  charge  commences  they 
are  to  remain  accessible  to  the  consignee  for  unloading 
purposes."  Certain  instructions  of  the  court  on  thi» 
subject  and  the  refusal  to  charge  thereon  as  requested 
by  the  defendants,  were  the  basis  of  several  assignments: 
of  error,  which  will  be  found  set  out  in  the  reporter's' 
statement.  Taking  the  whole  charge  in  connectioa 
with  the  evidence,  we  think  the  law  applicable  to  this 
part  of  the  case  was  fairly  presented.  The  court,  hav- 
ing instructed  the  jury,  in  substance,  that  if  the  defend- 
ants had  notice  of  this  rule  or  regulation,  and  the  goods 
were  shipped  upder  a  contract  that  they  were  to  be  un- 
loaded by  the  consignees,  and  the  plaintiff  notified  the 
consignees  of  the  arrival  of  the  car  and  of  its  readiness 
to  deliver  the  goods,  and  the  consignees  did  not  receive 
and  unload  them  within  the  time  stipulated  by  the  rule, 
the  defendants  would  be  liable  for  the  charge  fixed  by 
the  rule  for  the  detention  of  cars,  added  the  following : 
"The  railroad  will  have  complied  with  that  rule  and 
regulation  if  you  find  from  the  testimony  that  it  placed 
these  cars  at  a  point  where  they  were  accessible  to  the . 
consignees,  and  allowed  them  to  remain  there  during 
the  time  fixed  by  the  railroad  when  they  would  be  free 
from  demurrage,  or  where  it  gave  notice  that  it  was 
ready  to  place  them  in  such  position.  The  mere  giving  no- 
tice, if  there  was  evidence  that  it  was  not  ready  to  place 
them  in  that  position,  would  not  avail ;  but  if  you  find 
that  the  cars  were  in  a  position  where  they  could  be 
placed  in  an  accessible  place,  and  the  road  offered  to 
place  them,  by  sending  notice  that  it  was  ready,  then 
that  would  be  a  substantial  compliance  with  the  rule 
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and  regulation.  But  if  the  consignees  elected  to  delay 
and  not  receive  them,  they  would  be  liable  for  the 
charges  under  the  rule."  Also :  "If  you  are  satisfied 
from  the  testimony  that  the  cars,  up  to  the  time  of  actual 
delivery  or  taking  possession,  were  inaccessible,  that  the 
railroad  could  not  comply  with  its  oflfer  and  that  the 
delay  was  not  the  fault  of  the  defendants,  then  no  de- 
murrage under  this  rule  could  be  enforced,  and  your 
verdict  would  be  for  the  defendants."  We  think  the 
instructions  complained  of,  as  to  substantial  compliance 
with  the  rule,  read  in  connection  with  the  instructions 
above  quoted,  give  a  reasonable  and  proper  interpreta- 
tion of  that  part  of  the  rule  which  relates  to  delivery  at 
a  point  accessible  to  the  consignee.  In  construing  its 
phraseology,  the  course  and  exigencies  of  business  are 
necessarily  to  be  regarded;  and  hence  the  cars  after 
their  arrival  at  destination,  though  not  kept  accessible 
at  every  moment  of  time,  are  to  be  treated  as  being  and 
remaining  accessible  if  the  carrier  is  always  ready  to 
render  them  so  within  the  shortest  practicable  time,  not 
longer  than  a  few  hours,  after  being  notified  that  the 
customer  is  ready  to  unload.  There  is  no  evidence  in 
the  record  that  the  cars  were  not  at  all  times  accessible, 
in  this  sense,  or  that  there  was  any  undue  or  unnecessary 
delay  in  placing  them  in  position  for  unloading,  after 
notice  from  the  defendants  that  they  were  ready  to  re- 
ceive them. 

6.  The  evidence  is  sufficient  to  uphold  the  verdict. 

Judgment  affirmed. 


Schroder  r.  The  Palmer  Hardware  Company. 

1.  Where,  in  an  oral  order  given  for  the  purchase  of  goods  exceeding 
fifty  dollars  in  value,  the  seller  is  instructed  by  the  buyer  to  de- 
liver them  to  a  certain  named  person,  who  receives  them  without 
objection,  and  the  goods  are  in  fact  such  as  were  ordered  and  are 
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without  any  defect  or  deficiency  whatever,  they  are  to  be  deemed 
as  received  and  accepted  by  the  parchaser  himself  through  his 
agent  constituted  for  that  purpose.  An  action  for  the  price  is  not 
within  the  statute  of  frauds  as  embodied  in  section  1950  of  the 
code. 
2.  The  evidence  being  conflicting,  and  the  jury  by  their  verdict  hav- 
ing indorsed  the  plaintiff's  version  and  rejected  that  of  the  de- 
fendant ;  and  there  being  no  material  error  in  the  charge  of  the 
court,  and  no  error  whatever  in  refusing  to  charge  as  requested, 
the  denial  of  a  new  trial  was  correct.  JudgmerU  affirmed. 

January  11, 189i. 

Contracts.  Statute  of  frauds.  Evidence.  Charge  of 
court.  Before  Judge  Harden.  City  court  of  Savan- 
nah.   July  term,  1891. 

The  Palmer  Hardware  Company  sued  E.  A.  M. 
Schroder  on  an  account  for  one  cemetery  railing,  gal- 
vanizing the  same,  and  cash  paid  for  freight  thereon, 
amounting  to  $403.54.  The  defendant  pleaded  the  gen- 
eral issue,  and  the  statute  of  frauds.  The  evidence  for 
the  plaintiff  tended  to  show  the  following:  The  ac- 
count sued  on  is  correct  according  to  agreement,  and  is 
unpaid.  One  Fennell,  who  had  been  in  the  habit  of  or- 
dering things  of  the  plaintiff  for  different  parties  who 
have  lots  in  the  cemetery,  carried  to  the  plaintiff's  store 
a  small  piece  of  paper  showing  a  diagram  of  Schroder's 
lot — so  many  feet,  stating  that  he  wanted  three  gates. 
This  order  being  so  large,  Harry  Palmer  (representing 
the  plaintiff)  did  not  like  to  order  it  without  some 
authority  from  Schroder.  He  went  to  the  telephone 
and  rang  up  George  Schroder,  and  failing  to  get  him, 
rang  up  the  defendant  and  asked  him  about  the  railing 
(frdered  by  Pennell.  Defendant  said,  "It  is  all  right ; 
anythmg  that  Mr.  Pennell  orders  is  all  right ;  put  my 
name  in  the  middle  and  my  brothers'  on  each  side  on 
the  other  two  gates."  He  further  said,  "When  the  goods 
come,  deliver  them  to  him  and  send  the  bill."  There 
are  three  of  the  Schroder  brothers.  Thereupon  Harry 
Palmer  ordered  the  railing.     No  question  regarding  the 
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price  was  made  by  Schroder ;  he  told  Palmer  that  as 
soon  as  the  railing  came  to  "make  out  the  bill  and  give 
it  to  Mr.  Fennell,  this  is  to  be  a  cash  transaction,  and 
we  will  give  him  the  money  for  the  railing."  The  rail- 
ing came  and  was  delivered  to  Fennell,  who  took  it  to 
the  cemetery  and  placed  it  near  the  lot  of  the  Schroders. 
No  objection  was  made  as  to  the  price  until  after  it  had 
been  delivered.  Harry  Palmer  was  not  asked  the  cost 
at  all  except  by  Fennell,  who  acted  as  Schroder's  agent, 
and  Schroder  confirmed  his  order.  The  memorandum 
.  brought  by  Fennell  contained  no  terms.  Fennell  was 
not  the  agent  or  employee  of  the  plaintiflF. 

For  the  defendant  the  testimony  tended  to  show  the 
following :  He  made  a  contract  for  cemetery  railing,  but 
not  with  the  plaintiff.  When  Palmer  called  him 
through  the  telephone,  he  said  he  did  not  know  any- 
thing about  the  work,  and  that  anything  his  brother 
George  did  would  be  all  right.  The  contract  was  made 
with  Fennell  by* George  Schroder,  for  a  price  which 
would  make  the  bill  amount  to  over  one  hundred  dol- 
lars less  than  the  account  sued  on.  The  railing  has 
never  been  accepted  by  the  defendant.  He  has  refused 
to  pay  for  it  on  account  of  the  price  charged.  It  was 
hauled  out  to  the  cemetery  without  direction  from  any 
of  the  Schroders,  who  had  already  told  Fennell  that 
when  it  arrived  they  would  haul  it  with  their  own  team. 
The  railing  was  of  the  kind  contracted  for,  but  the  price 
charged  was  not  the  price  at  which  Fennell  agreed  to 
furnish  it. 

The  jury  found  for  the  plaintiff  the  amount  sued  for^ 
The  defendant  moved  for  a  new  trial  on  the  general 
grounds,  and  because  of  alleged  errors  in  refusing  to 
charge  as  requested,  and  in  the  charge  as  given.  The 
instructions  requested  and  refused  are  as  follows  : 

(a)  If  you  find  that  this  suit  is  brought  to  recover  the 
value  of  goods,  wares  or  merchandise  to  the  amount  of 
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fifty  dollars  or  more,  and  the  contract  for  sale,  if  you 
find  that  there  was  any  contract,  was  not  in  writing 
stating  the  terms  of  sale  and  signed  by  the  defendant 
or  some  person  lawfully  authorized  by  him  to  do  so, 
then  such  a  contract  would  be  void  and  you  must  find  for 
the  defendant,  unless  he  accepted  part  of  the  goods  and 
actually  received  the  same,  or  unless  he  gave  something 
in  earnest  to  bind  the  bargain  or  in  part  payment.  By 
something  in  earnest  is  meant  some  money,  gift  or 
token  actually  given  by  the  purchaser  and  received  by 
the  seller  to  bind  the  bargain. 

(b)  Mere  acceptance  would  not  make  such  a  contract 
good,  nor  would  actual  receipt  only  make  such  a  con- 
tract good,  but  there  must  be  both  an  acceptance  and  an 
actual  receipt ;  that  is  to  say,  the  seller  must  have  de- 
livered the  goods  into  the  custody  of  the  purchaser  with 
the  intent  of  vesting  possession  in  him,  and  the  pur- 
«haser  must  also  have  actually  received  the  goods  and 
the  possession  of  the  same  as  owner ;  and  such  delivery 
and  acceptance  can  only  be  proved  by  unequivocal  acts 
independent  of  the  proof  of  the  contract. 

(c)  Acceptance,  being  an  act  which  from  its  nature 
requires  more  deliberation  and  involves  more  conse- 
quences than  a  receipt,  cannot  be  inferred  before  the 
buyer  examined  and  inspected  the  gucds,  determined 
whether  or  not  they  corresponded  with  the  goods  con- 
tracted for,  if  you  find  any  goods  were  contracted  for ; 
and  so  long  as  the  buyer  has  the  right  to  inspect  the 
goods  there  can  be  no  actual  receipt  to  satisfy  the  stat- 
ute or  to  make  a  contract  goo^.  If  goods  were  sold  by 
sample,  it  is  not  enough  to  show  that  goods  were  deliv- 
ered and  corresponded  with  sample,  but  it  must  also  be 
proved  that  the  buyer  accepted  the  goods,  and  therefore, 
if  you  find  that  the  goods  in  question  were  placed  in  the 
cemetery  near  the  defendant's  lot,  and  if  you  find  that 
that  was  a  delivery  to  him,  but  do  not  find  that  he  ac- 
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cepted  the  goods  by  some  unequivocal  act,  then  your 
verdict  must  be  for  the  defendant. 

(rf)  The  reason  for  the  law  which  I  have  given  you 
in  charge  is  not  only  to  prevent  moral  fraud,  but  is  also 
for  the  purpose  of  guarding  against  the  mistakes  and 
misunderstandings  of  honest  men,  and  it  is  for  this 
reason  that  such  contracts  are  required  to  be  in  writing 
signed  by  the  party  to  be  charged  or  his  agent, 

{e)  And  when  a  seller  attempts  to  sell  goods  by 
means  of  a  telephonic  message,  this  law  would  apply 
most  stringently  against  him,  because  of  the  greater 
chance  of  mistakes  and  misunderstanding. 

(/)  No  contract  is  good  or  binding  unless  both  par- 
ties have  consented  to  the  same  terms ;  a  misunder- 
standing by  either  party  of  any  of  the  terms  of  a  con- 
tract renders  the  contract  incomplete.  If  a  party  offers 
goods  at  one  price,  and  the  seller  agrees  to  the  price 
named,  but  when  the  goods  are  delivered  the  seller  asks 
a  different  price,  the  purchaser  is  not  bound  to  receive 
the  goods  at  all ;  he  may  reply,  "I  entered  into  no  such 
agreement,  this  is  not  by  contract,  and  when  you  pre- 
sent a  different  contract  I  refuse  to  accept  it  and  claim 
a  release  from  the  contract  made."  If,  therefore,  you 
find  that  the  defendant  agreed  to  a  contract  with  these 
plaintiffs  for  the  purchase  of  certain  goods  of  a  certain 
description  and  for  a  certain  price,  if  you  find  that  these 
plaintiffs  afterwards  offered  the  goods  on  dift'erent  terms, 
whether  the  difference  consists  in  the  cost  per  foot,  cost 
of  freight,  or  cost  of  galvanizing,  or  in  any  way  varied 
the  original  contract,  then  the  defendant  had  a  perfect 
right  to  refuse  to  accept  the  goods  or  to  pay  for  them ; 
in  such  case  the  plaintiffs  are  at  fault  and  have  repudi- 
ated the  contract,  and  the  defendant  is  blameless,  and 
you  must  find  for  the  defendant. 

The  parts  of  the  charge  excepted  to  are:  "If  Mr. 
Fennell  had  not  been  authorized  to  represent  this  de- 
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fendant,  if  this  defendant  had  not  ratified  what  Mr. 
Pennell  was  doing,  or  authorized  Mr.  Palnier  to  fill  the 
order  of  Mr.  Fennell,  the  case  ends  there,  because  the 
case  must  stand  or  fall  upon  the  question  as  to  whether 
or  not  Mr.  E.  A.  M.  Schroder  authorized  Mr.  Palmer  to 
make  this  delivery  of  goods  to  him  or  to  Mr.  Fennell 
for  him ;  because  no  matter  what  had  passed  between 
them,  no  matter  whether  authorized  or  not,  this  case 
stands  upon  this  point  and  this  alone:  Mr.  Fennell  hav- 
ing given  an  order  to  the  Palmer  Hardware  Co.,  which 
is  not  disputed  by  either  side,  was  that  order  ratified  or 
authorized  or  confirmed  by  Mr.  E.  A.  M.  Schroder,  the 
defendant  in  this  case? 

**0f  course  if  Mr.  Schroder,  the  defendant,  did  au- 
thorize this  or  ratify  it,  that  ends  the  case,  and  you  will 
render  a  verdict  against  him.  If  he  did  not  authorize 
it,  that  would  end  the  case ;  but  suppose  that  the  cir- 
cumstances be  such  as  to  justify  the  Palmer  Hardware 
Company  in  believing  in  good  faith  that  it  was  an  order 
from  E.  A.  M.  Schroder,  and  that  the  circumstances 
justified  it,  and  were  circumstances  attributable  to  the 
defendant,  then  the  defendant  would  be  liable,  as  much 
so  as  if  he  actually  authorized  it,  because  whenever  any 
one  does  an  act  as  Fennell  did  in  this  case,  by  which 
some  other  person  is  injured  or  might  be  injured,  or  is 
induced  to  act  against  his  own  interest,  the  one  putting 
it  in  the  power  to  cause  or  who  is  responsible  for  mak- 
ing the  mistake  is  the  one  to  bear  the  burden  ;  so  if  it 
should  appear  that  it  was  not  the  intention  of  Mr. 
E.  A.  M.  Schroder  to  ratify  this,  but  that  he  did  say  cer- 
tain things  which  induced  the  Palmer  Hardware  Co.  to 
believe  that  he  ratified  it,  and  that  belief  on  their  part 
was  a  natural  and  legitimate  deduction  from  what  was 
said,  and  what  was  done,  then  he  would  be  bound  just  as 
though  he  had  given  absolute  ratification.  As  far  as  it 
occurs  to  me,  that  covers  this  case. 
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"If  there  was  a  contract  made  by  and  with  the  con- 
sent of  the  defendant,  the  defendant  would  be  bound. 

"If  there  be  a  mistake,  the  one  to  whom  the  fault  or 
mistake  may  be  attributable  is  the  one  to  bear  the 
burden." 

It  was  further  assigned  as  error  that  the  court  charged 
in  such  a  manner  as  to  make  it  appear  that  if  the  de- 
fendant was  liable  at  all,  he  was  liable  for  the  whole 
amount  which  might  be  due  the  plaintiff,  when  the  evi- 
dence does  not  make  it  appear  that  the  defendant 
was  liable,  if  at  all,  for  more  than  one  third  or  a  part, 
the  railing  being  for  the  three  brothers  and  the  plaintiff 
so  understanding.  Also,  that  the  judge  by  his  charge 
to  the  jury  excluded  from  their  consideration  the  con- 
tentions of  defendant,  and  gave  no  law  in  charge  which 
would  have  been  applicable  if  the  jury  should  have 
found  the  facts  to  have  been  as  testified  to  by  defendant 
and  witnesses  for  defendant. 

The  motion  was  overruled,  and  defendant  excepted. 

EfewiN,  DuBiGNON  &  Chisholm  and  W.  L.  Clay,  for 
plaintiff  in  error. 

Saussy  &  Saussy,  contra. 


88~i84i  Crabb  v.  Thb  State. 
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^^  ^1         1.  The  act "  to  regulate  the  sale  of  spirituous  or  intoxicating  liquors 
^  ^  of  any  kind  in  the  county  of  Polk,"  etc.,  approved  September 

19th,  1881,  is  unconstitutional  in  so  far  as  it  absolutely  prohibits 
the  sale  of  such  liquors,  because  it  '*  contains  matter  different 
from  what  is  expressed  in  the  title  thereof." 
2.  The  act  "  to  prohibit  the  sale  of  intoxicating,  malt  or  spirituous 
liquors  in  any  quantity  in  the  county  of  Polk,"  etc.,  approved 
October  26th,  1889,  is  unconstitutional  because  it  is  a  special  law 
"  88  ^\  upon  a  subject  "  for  which  provision  has  been  made  by  an  exist- 

106  386  ing  general  law,"  to  wit  the  local  option  act,  approved  September 

,«f  '^  18th,  1885. 

107  632  3.  The  general  local  option  law  is  of  force  in  Polk  county,  and  an 

dio8  S61  indictment  based  thereon  was  properly  sustained. 
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4.  It  is  not  necessary  that  an  indictmetit  should  specify  the  statute 
upon  which  it  is  founded. 

5.  The  sale  of  whisky  sent  by  express  **  C.  O.  D/'  is  not  complete 
until  the  whisky  is  delivered  and  paid  for;  and  the  express 
agent  making  the  delivery  and  collection  in  a  county  where  sale 
is  lawfully  prohibited  is  subject  to  indictment  if  he  acts  know- 
ingly in  completing  the  sale.  His  knowledge  may  be  inferred 
from  circumstances  as  well  as  proved  by  direct  evidence ;  good 
reason  to  know  is  equivalent  to  knowledge ;  wilful  ignorance  will 
not  avail. 

6.  The  evidence  warranted  the  verdict. 

February  12, 1992. 

Criminal  law.  Liquor-selling.  StatuteB.  Constitu- 
tional law.  Before  Judge  Janes.  Polk  superior  court. 
February  term,  1891. 

Jesse  Crabb,  agent  of  the  Southern  Express  Company 
at  Cedartown,  Polk  county,  was  indicted  for  liquor- 
selling.  He  excepted  to  the  overruling  of  his  demurrer 
to  the  indictment,  and  of  his  motion  for  a  new  trial. 
The  indictment  charged  that  on  February  1,  1891,  he 
"did  unlawfully  sell  and  barter  for  a  valuable  consider- 
ation alcoholic,  spirituous,  malt  and  intoxicating  liquors 
and  intoxicating  bitters  and  other  drinks  which,  if 
drunk  to  excess,  will  produce  intoxication,"  etc.  The 
demurrer  was  upon  the  grounds :  (1)  The  indictment! 
was  insufficient  in  that  it  did  not  state  what  statute  or 
law  of  the  State  was  violated  in  the  charge  therein  con-f 
tained,  there  being  three  statutes  affecting  prohibition 
in  said  county,  neither  of  which  has  been  repealed  ;  (2) 
because  the  indictment  was  insufficient,  in  that  it  was 
based  on  a  violation  of  the  provisions  of  the  general 
local  option  act  of  1884,  and  for  this  reason  the  indict- 
ment is  bad,  insufficient  and  erroneous,  as,  at  the  time 
said  law  was  passed,  and  at  the  time  the  election  was 
held  thereunder  for  the  county  of  Polk,  there  was  an- 
other binding  law  for  local  option  for  said  county  of 
Polk  passed  in  1881,  which  bad  never  been  repealed, 
and  also  another  statute  passed  for  said  county  in  1889, 
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not  yet  repealed  and  not  repealed  at  the  date  of  the 
election  in  8aid  county  under  said  general  local  option 
law. 

The  motion  for  new  trial  alleges  that  the  court  erred 
in  charging :  "K  the  whisky  was  sent  by  a  firm  or  per- 
son in  Atlanta,  or  other  place  outside  of  this  county,  to 
Duke  without  the  consent  of  said  Duke,  or  without  the 
order  of  him,  the  said  Duke,  and  the  whisky  was  deliv- 
ered to  Duke  or  any  other  person  by  an  express  agent 
in  this  county,  and  the  money  received  of  him  here,  and 
the  agent  knew  or  ought  to  have  known  it  was  whisky, 
then  he  would  be  guilty.  The  agent  can't  shut  his  eyes 
and  intentionally  fail  and  refuse  to  know  what  was  in 
the  box.  If  the  agent  had  good  reason  to  believe  that 
it  was  whisky,  and  from  the  evidence  you  think  he  did 
believe,  he  would  be  guilty.  You  can  determine  from 
the  evidence,  as  men  of  common  sense,  whether  defend- 
ant knew  or  was  satisfied  as  to  what  was  in  the  boxes 
from  the  number  of  them,  the  price  paid  for  them  and 
the  place  and  parties  from  which  they  came,  and  how 
they  were  handled."  Also,  that  the  court  refused  to 
charge:  "Defendant  would  not  be  aflfected  by  any  con- 
versation between  Duke  and  the  seller,  not  in  defend- 
ant's presence  or  hearing,  and  which  was  not  brought 
to  defendant's  knowledge  before  delivery  to  Duke.'* 
Also,  that  the  verdict  was  contrary  to  law  and  evidence, 
especially  in  that  it  was  not  shown  that  defendant  knew 
what  was  in  the  package  at  or  before  the  delivery 
thereof  to  the  parties  to  whom  he  delivered  it. 

Blance  &  NoYEs  and  Erwin,  duBignon  &  Chisholm, 
for  plaintiff*  in  error. 

A.  Richardson,  solicitor-general,  contra, 

Lumpkin,  Justice. 

1.  There  is  not  the  slightest  intimation  in  the  title  of 
the  act  of  September  19, 1881,  "to  regulate  the  sale  of 
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spirituous  or  intoxicating  liquors  of  any  kind  in  the 
county  of  Polk,"  etc.,  that  it  intends  to  absolutely  pro- 
hibit  the  sale  of  such  liquors  in  that  county,  and  yet  the 
act  declares  that  in  case  the  election  which  is  to  be  held 
under  its  provisions  shall  result  in  favor  of  a  ^^  restric- 
tion^^ of  the  sale  of  such  liquors,  then  it  shall  be  a  mis- 
demeanor to  sell  liquors  at  all  in  that  county.  In  other 
words,  the  sale  of  liquors  will  be  entirely  prohibited. 
80  much  of  the  act,  therefore,  as  absolutely  prohibits 
the  sale  of  liquors,  in  the  event  contemplated,  is  mani- 
festly in  conflict  with  the  paragraph  of  our  constitution 
forbidding  the  passage  of  any  law  which  "contains  mat- 
ter different  from  what  is  expressed  in  the  title  thereof." 
Code,  §6067. 

2.  The  act  approved  September  18,  1885,  and  known 
as  "the  general  local  option  liquor  law,"  is  a  general  law 
providing  for  obtaining  prohibition  in  the  several 
counties  of  this  State.  It  is  true  that  sec.  9  of  this  act 
enacts  that  no  elections  shall  be  held  under  its  pro- 
visions in  any  county,  or  other  place,  where  the  sale  of 
spirituous  liquors  is  already  prohibited  by  high  license, 
local  option  or  other  legislation,  so  long  as  these  local 
laws  remain  of  force,  but  the  act,  nevertheless,  undoubt- 
edly contemplates  that  it  may  operate  in  counties,  or 
other  localities,  where  prohibition  existed  at  the  time  of 
its  passage,  whenever  such  prohibition  shall  cease  to 
exist,  and  therefore  the  act  may,  and  does,  apply  to 
every  county  and  section  of  the  State.  In  this  respect 
it  differs  from  the  county  court  act  construed  by  this 
court  in  Lorentz  ^  Bittler  v.  AlexandeVj  87  Ga.  444. 
That  act  expressly  excepted  from  its  operation  the 
county  of  Walton  by  name  and  also  all  counties  having 
a  city  court  ^nd  all  county  courts  then  existing.  So 
there  were  many  counties  in  the  State  in  which  it  could 
not,  as  enacted,  ever  operate  at  all.  We  have  seen,  how- 
ever, there  is  no  county  in  the  State  to  which  the  gen- 
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eral  local  option  law  will  not  in  certain  contingencies, 
which  the  law  itself  anticipates,  be  applicable.  Moreover, 
all  the  counties  in  which  the  operation  of  the  act  last 
mentioned  was  temporarily  suspended  already  had  the 
benefit  of  the  very  thing  this  act  was  intended  to  confer, 
viz.  a  prohibition  of  the  sale  of  intoxicating  liquors. 
It  follows  that  the  act  approved  October  26,  1889,  "to 
prohibit  the  sale  of  intoxicating,  malt  or  spirituous 
liquors  in  any  quantity  in  the  county  of  Polk,"  being  an 
attempt  to  obtain  prohibition  in  that  county  without 
having  an  election,  as  the  general  law  requires,  is  un- 
constitutional. The  general  prohibition  law  being  in 
force  in  Polk  county  before  the  passage  of  the  act  last 
mentioned,  the  latter  violates  art.  1,  sec.  4,  par.  1,  of  the 
constitution  which  provides  that  **no  special  law  shall 
be  enacted  in  any  case  for  which  provision  has  been 
made  by  an  existing  general  law."  Code,  §5027.  Sub- 
stantially the. same  question  was  ruled  by  this  court  in 
the  "fence"  cases  of  Mathis  v.  Jones^  84  Oa.  804,  and 
Camp  V.  Tompkins^  Id.  812. 

8,  4.  The  two  local  liquor  laws  for  Polk  county  being 
unconstitutional,  do  not,  therefore,  present  any  obstacle 
to  enforcing  the  general  local  option  law  in  that  county. 

It  is  certainly  not  necessary  that  the  indictment  should 
specify  any  particular  act  upon  which  it  is  founded.  It 
has  never  been  contended,  as  far  as  we  are  aware,  since 
the  adoption  of  the  code,  that  an  indictment  should 
specify  a  particular  section  thereof,  and  there  would 
certainly  be  as  much  reason  for  requiring  this  to  be  done 
as  that  it  should  designate  a  particular  act  of  the  legis- 
lature. If  the  indictment  charges  that  the  alleged 
criminal  act  was  "contrary  to  the  laws  of  said  State,  the 
good  order,  peace  and  dignity  thereof,"  it  is  in  this  re- 
spect sufficient.     Code,  §4628. 

5.  The  principles  enunciated  in  the  fifth  head-note  are 
sustained  by  the  following  authorities :  State  v.  O^Neil, 
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58  Vt.  140,  8.  c.  2  At.  R.  686 ;  State  v.  Goss,  69  Vt.  266; 
Baker  v.  Bourcicault,  1  Daly,  28 ;  XJ.  S.  v.  Shriver,  23 
Fed.  Rep.  134 ;  TJ.  8.  v.  Cline,  26  Id.  616 ;  Ifewinark  on 
Sales,  376;  7  Am.  &  Eng.  Enc.  of  L.  679.  On  the  other 
hand  see  Sarbecker  v.  State,  66  Wis.  171 ;  Pilgreen  v. 
State,  71  Ala.  868 ;  State  v.  Carl  &  Tobey,  48  Ark.  863; 
State  V.  Intoxicating  Liqnors,  78  Me.  278;  Com.  v. 
Fleming,  130  Pa.  St.  138 ;  Smith  v.  State,  16  S.  W.  Rep. 
2 ;  Boothby  v.  Plaisted,  61  N".  H.  486.  In  our  opinion, 
however,  the  authorities  first  above  cited  are  in  accord 
with  the  true  law  of  the  subject.      Judgment  affirmed. 


Knight  v.  The  State. 

L  Hie  acts  of  September  19th,  1881,  and  October  26th,  1889,  being 
nnconstitntional,  as  ruled  in  Crahb  v.  The  State,  this  term,  sections 
809(b)  and  809(g)  of  the  code,  requiring  liquor  dealers  to  register, 
were  in  force  in  Polk  county  in  December,  1890,  the  general  local 
option  act  not  having  been  adopted  in  that  county  until  after- 
wards. 

2.  The  other  points  in  the  case  are  also  controlled  by  CrcM  v.  Hie 
JSUOe,  mpra.  Judgment  affirmed, 

February  1, 1882. 

The  indictment  against  Knight,  agent  of  the  United 
States  Express  Company  in  Cedartown,  charged  that 
he  on  December*  23, 1890,  in  Polk  county  "did  unlaw- 
fully sell  brandy,  wine,  whisky,  beer  and  other  spirit- 
uous and  malt  liquors  without  and  before  first  having 
gone  before  the  ordinary  of  said  county  and  registered 
his  name  as  a  dealer  in  such  liquors  as  prescribed  in  the 
code  of  Georgia  and  amendments  thereto,"  etc.  He 
excepted  to  the  overruling  of  his  demurrer  and  of  his 
motion  for  new  trial.  The  demurrer  was  as  follows: 
The  indictment  is  insufficient  in  that  the  charge  is  for 
violation  of  a  statute  which  was  not  of  force  in  the 
county  at  the  date  it  was  alleged  the  same  was  com- 
mitted, for  the  reason  that  at  the  date  of  the  commis- 
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sion  of  the  alleged  oflfence,  the  Bale  of  liquors  was  ab- 
solutely and  entirely  forbidden  by  a  local  option  law  for 
said  county  under  which  an  election  had  been  held  in 
1881  and  1890,  and  under  a  special  law  forbidding  the 
sale  thereof  in  said  county,  passed  in  1889,  neither  of 
which  laws  had  been  repealed  on  the  day  on  which  it 
was  alleged  in  said  bill  of  indictment  that  the  offence 
was  committed.  For  the  questions  made  by  the  motion 
for  a  new  trial,  see  the  report  of  the  Crabb  case,  ante. 

Blancb  &  IToYES  and  Frank  H.  Platt,  for  plaintiff  in 
error. 

A.  Richardson,  solicitor-general,  contra. 


Knight  v.  The  State. 

This  case  is  controlled  by  Crabb  v.  The  States  decided  this  term. 
February  1, 1892.  Judgment  affirm^ 

Before  Judge  Janes.     Polk  superior  court.     Feb- 
ruary term,  1891. 

F.  H.  Platt  and  Blance  &  Noyes,  for  plaintiff  in  error. 
A.  Richardson,  solicitor-general,  contra. 


Parr  v.  Robinson,  constable. 

1.  On  the  trial  of  a  traverse  of  a  constable's  answer  to  a  rale  tor 
money,  a  verdict  npholding  the  answer  is  not  contrary  to  law, 
equity  and  evidence,  or  without  evidence  to  support  it,  when 
none  of  the  evidence  produced  by  either  party  is  inconsistent 
with  the  answer. 

2.  It  not  appearing  that  the  superior  court  made  any  ruling,  or  was 
required  to  make  any,  upon  the  sufficiency  of  the  constable's 
answer,  taking  it  as  true,  this  court  cannot  adjudicate  that  ques^ 
tion.  Judgment  affirmed. 
February  1, 1882. 

Rule   against  constable.      Practice.     Before  Judge 
Harris.    Carroll  superior  court.    April  term,  1891. 
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Property  was  levied  on  by  Robinson,  a  constable,  and 
claimed  by  Parr.  The  claim  was  tried  before  a  magis- 
trate, and  the  property  found  subject.  The  magistrate 
ordered  (the  property  levied  on  having  been  sold  under 
an  order  of  court)  that  the  proceeds  of  the  sale  be  turned 
over  to  plaintiff  in  fi.  fa.  or  his  attorney.  The  constable, 
after  deducting  the  costs,  did  turn  over  the  proceeds  to 
plaintiff*s  attorney  before  an  appeal  was  entered. 
Claimant  entered  an  appeal,  and  the  jury  found  the 
property  not  subject.  The  magistrate  then  ordered  that 
the  amount  of  the  proceeds  of  the  sale  of  the  property 
be  paid  over  to  claimant,  and  that  plaintiff  mfi.fa,  pay 
all  costs.  The  claimant  then  brought  a  rule  against  the 
constable  for  the  money.  The  constable  answered,  set- 
ting up  that  he  had  paid  the  money  as  above  stated  to 
plaintiff^s  attorney.  This  answer  was  traversed.  A 
jury  in  the  magistrate's  court  refused  to  make  absolute 
the  rule  nisi  against  the  constable,  and  the  claimant  took 
the  case  by  certiorari  to  the  superior  court,  alleging  that 
the  verdict  of  the  jury  was  contrary  to  law,  equity  and 
evidence,  and  without  evidence  to  support  it.  The  cer- 
tiorari was  overruled,  to  which  claimant  excepted  be- 
cause the  constable  had  no  right  to  pay  over  the  money 
until  the  expiration  of  the  four  days  allowed  for  an  ap- 
peal. 

HoLDERNESS  &  Watkins,  by  W.  C.  Adamsok,  for  plain- 
tiff  in  error. 
Rbesb  &  Grow,  contra. 


(88    601 
94     23 


The   Richmond  and  Danvtllb   Railroad    Company  v. 
Bedell  &  Bowers,  for  the  use  of  Orr  &  Hunter. 


88  601 
07  572 

88  501 
106  250 

88  501 

A  plaintiff  having  a  right  of  action  for  the  breach  of  a  contract,    ^^_!5 
may  sne  for  the  use  of  any  person  he  may  designate  to  take  the  114  isg 


proceeds  of  the  action.    When  an  agent  has  a  contract  on  which  1  gs  501 
he  can  maintain  an  action  in  his  own  name,  he  may  sue  for  the  ^^?  ^^ 


Digitized  by  VjOOQIC 


R.  &  D.  Railroad  Co.  v.  Bedell.     [188  Ga. 

use  of  his  principal.  Burke  v.  Sted,  40  Oa,  217;  Buffington  v. 
BlackweU,  52  Oa.  129 ;  OUmore  v.  J3^n^«,  65  Go.  403 ;  CroM  v.  John- 
«m,  65  Oa.  717. 

2.  From  every  breach  of  a  contract  by  one  of  the  parties  thereto,  a 
right  of  action  results  to  the  other  party.  Ckxle,  {2946.  Hence, 
a  declaration  which  alleges  that  the  defendant,  a  common  carrier, 
contracted  with  the  plaintiffs  that  a  consignment  of  cotton  would 
be  carried  out  of  a  certain  port  on  a  certain  day,  and  that  the 
vessel  did  not  leave  until  a  subsequent  day,  whereby  the  plain- 
tiffs were  damaged,  sets  forth  a  cause  of  action. 

3.  An  amendment  to  the  declaration  which  shows  that  the  legal 
right  of  action  ia  not  in  the  nominal  plaintifis,  but  in  the  persons 
for  whose  use  they  sue,  should  not  be  allowed,  without  a  further 
amendment  striking  from  the  declaration  the  names  of  the  nom- 
inal plaintiff. 

4.  Where  the  declaration  discloses  agency  on  the  part  of  the  plain- 
tiff, he  cannot  maintain  the  action  without  alleging  that  he  was  a 
factor  and  contracted  on  his  own  credit,  or  that  the  contract  was 
made  in  his  individual  name,  or  that  his  agency  was  coupled  with 
an  interest  in  the  agent  knownto  the  party  contracting  with  him, 
unless  it  appear  that  the  action  is  founded  on  a  promissory  note 
or  other  evidence  of  debt  pa3rable  to  the  plaintiff  as  agent  of  a 
corporation  or  joint  stock  company,  or  upon  the  sale  of  goods 
made  by  the  plaintiff  as  an  auctioneer.    Code,  {2209. 

March  5, 1892.  Judgment  rrvened* 

Actions.  Parties.  Principal  and  agent.  Contracts. 
Carriers.  Before  Judge  Martin,  Muscogee  superior 
court.     May  term,  1891. 

Action  for  $2,000  damages,  by  Bedell  &  Bowers  for 
the  use  of  Orr  &  Hunter,  against  the  railroad  company, 
alleging:  On  September  16,  1889,  defendant  agreed  to 
transport  1,000  bales  of  cotton  from  Columbus,  Ga.,  to 
Liverpool,  England,  over  its  line  of  railroad  and  steamer 
Empire,  agreeing  by  the  terms  of  the  contract  that  the 
steamer  Empire  would  sail  from  West  Point,  Virginia, 
on  the  6th  day  of  October,  1889,  at  an  agreed  rate  of 
$1.10  a  hundred  pounds  as  the  rate  of  transportation 
from  Columbus  to  Liverpool.  In  accordance  with  the 
contract  petitioners  delivered  to  defendant  the  cotton. 
They  sold  it  to  arrive  in  Liverpool,  allowing  the  usual 
time  consumed  in  transportation  between  West  Point, 
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Virginia,  and  Liverpool  in  England,  and  agreeing  in 
said  sale  that  the  vessel  would  sail  from  West  Point, 
Virginia,  on  the  5th  day  of  October,  1889.  The  vessel 
did  not  leave  West  Point,  Virginia,  with  the  cotton  on 
that  day,  but  remained  with  it  on  board  until  the  12th 
day  of  October,  1889,  and  arrived  in  Liverpool  seveu 
days  later  than  it  should  have  arrived  had  it  sailed  from 
West  Point  on  the  5th  of  October.  When  the  cotton 
arrived  in  Liverpool  the  market  had  declined,  and  peti- 
tioners sustained  a  loss  of  $2,000  by  reason  of  defend- 
ant's failure  to  carry  out  its  contract,  and  had  to  pay  out 
and  refund  to  Mellor  &  Fenton  of  Liverpool,  England, 
the  parties  to  whom  they  had  sold  the  cotton,  the  dif- 
ference in  the  price  of  it,  caused  by  the  delay  of  the 
railroad  company  in  failing  to  ship  it  on  the  steamer 
Empire  on  the  5th  of  October,  1889,  as  the  company 
had  contracted  to  do. 

The  defendant  moved  to  dismiss  the  case,  because  the 
declaration  set  out  no  cause  of  action  in  the  plaintiffs, 
but  showed  on  it«  face  that  the  cause  of  action  was  in 
Mellor  &  Fenton,  they  being  the  consignees  and  owners 
of  the  cotton  and  th«  only  parties  who  could  recover 
for  the  delay  in  shipment ;  and  also  moved  to  strike  the 
names  of  Orr  &  Hunter  as  usees,  on  the  ground  that 
the  declaration  showed  no  right  in  them  to  recover. 
The  court  announced  tjiat  the  declaration  showed  no 
cause  of  action  in  the  plaintiffs.  The  plaintiffs  then 
offered  to  amend  by  adding,  after  the  word  "England" 
where  it  first  occurs,  the  words:  "for  Bedell  &  Bowers 
for  the  use  of  Orr  &  Hunter";  and  by  alleging  that  the 
property  herein  set  forth  was  the  property  of  Orr  & 
Hunter,  and  Bedell  &  Bowers  acted  as  agents  of  Orr  & 
Hunter  in  the  shipment  of  the  cotton  and  in  making  a 
contract  for  its  shipment  with  the  defendant ;  and  by 
alleging  that  after  the  contract  was  made  by  Bedell  & 
Bowers  for  the  use  of  Orr  &  Hunter  with  the  defendant, 
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they  sold  the  cotton  to  Mellor  &  Fenton  on  condition 
that  it  should  sail  from  West  Point,  Virginia,  on  the 
5th  of  October,  1889,  and  the  legal  title  to  the  cotton 
remained  in  the  plaintiffs  until  it  arrived  in  Liverpool, 
when  it  was  rejected  by  Mellor  &  Fenton  because  the 
steamer  Empire  did  not  sail  on  the  5th  of  October, 
1889,  as  the  defendant  had  guaranteed  to  plaintiffs,  and 
plaintiffs  had  by  reason  thereof  guaranteed  to  Mellor  & 
Fenton,  to  the  damage  of  plaintiffs  J2,000.  The  de- 
fendant objected  to  said  amendment,  on  the  ground  that 
there  was  nothing  in  the  declaration  to  amend  by,  and 
that  the  amendment  made  a  new  and  distinct  cause  ot 
action.  The  court  overruled  this  objection,  as  well  as 
the  motion  to  dismiss,  to  which  rulings  the  defendant 
excepted. 

Calhoun,  King  &  Spalding  and  John  Pbabody,  for 
plaintiff  in  error. 

Louis  F.  Garrard,  contra. 


88    &d4t 

91    53  Butler  v.  The  Richmond  and  Danville  Railroad  Co. 

88    594 
d97    561 

tig  ^94  1,  While  under  the  rule  of  court  a  judgment  of  default  should  never 

5ino  S^l  ^®  opened  without  the  payment  of  costs,  yet  where  these  terms 


are  not  insisted  upon  by  opposite  counsel  and  the  court  for 
(i2i  750  special  reasons  allows  pleas  to  be  filed  without  the  payment  of 

costs,  the  judgment  will  be  left  to  stand  on  the  doctrine  of  dis- 
cretion and  conformity  to  local  practice,  though  such  practice  is 
unsound.  Where  payment  of  costs  is  insisted  upon  at  the  time 
by  the  opposite  party  or  his  counsel,  it  should  always  be  exacted. 
2.  Where  accord  and  satisfaction  are  embodied  in  a  written  instru- 
ment which  the  plaintiff  has  signed  with  his  mark,  and  he  denies 
that  he  ever  entered  into  such  a  contract  or  that  the  same  was 
read  over  to  him,  and  claims  that  the  amount  paid  him  was  not 
paid  upon  such  contract  but  upon  his  claim  for  wages,  and  that 
in  signing  he  thought  he  was  subscribing  to  an  ordinary  pay-roll 
only,  it  is  not  necessary  for  him  to  refund  the  amount  received 
to  entitle  him  to  make  the  question  of  fraud  in  imposing  upon 
him  the  written  contract  into  which  he  did  not  enter  in  lieu  of 
the  actual  contract  under  which  the  money  was  paid  to  him. 
Noveniber  28,  1881. 
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Pleadina:  and  practice.  Accord  and  satisfaction. 
Fr^ud.  Before  Judge  Van  Epps.  City  court  of  At- 
lanta.    June  term,  1891. 

Action  for  damages ;  pleas  of  the  general  issue,  and 
of  payment  of  $18  in  full  settlement  of  all  damages. 
On  the  latter  plea  the  jury  found  for  the  defendant. 
The  plaintiff*'s  motion  for  a  new  trial  was  overruled,  and 
he  excepted.  Among  the  grounds  of  the  motion  were 
the  following: 

Error  in  allowing  the  defendant,  over  plaintift's  ob- 
jection, to  file  pleas  and  to  make  defence  thereunder  at 
the  trial  which  occurred  at  the  third  term  after  the  suit 
was  commenced,  the  defendant's  counsel  having  neither 
marked  their  names  on  the  docket  nor  filed  any  plea, 
and  the  court  permitting  the  pleas  to  be  filed  and  the 
case  to  be  defended  without  imposing  any  terms.  The 
judge  certifies  :  "  Under  the  practice  of  the  court,  it  has 
not  been  usual  or  customary  for  the  regular  counsel  of 
public  or  quasi  public  corporations,  such  as  the  City  of 
Atlanta,  or  of  the  railroad  companies,  to  indorse  their 
names  on  the  docket ;  but  the  court  and  the  bar  have 
taken  notice  of  the  same  as  matters  of  public  notoriety." 

Error  in  charging:  "Inadequacy  in  amount  will  not 
vitiate  the  contract  of  settlement  if  the  plaintiflf  exe- 
cuted it,  nor  will  it  make  any  difference,  if  he  signed 
this  contract  of  settlement,  that  he  was  induced  by  fraud 
to  do  it,  that  he  was  deceived  and  overreached,  or  signed 
it  supposing  that  it  was  something  else.  Before  he  can 
attack  this  settlement  on  the  ground  of  fraud  in  its  ex- 
ecution, he  must  show  first  that  he  tendered  back  the 
consideration,  to  wit  the  $19  received  under  it,  before 
this  suit  was  brought,  or  at  least  that  he  promptly  did 
so  upon  the  discovery  of  the  fraud."  It  was  alleged 
that  this  charge  was  not  warranted  by  the  evidence, 
plaintiff  contending  that  no  settlement  was  ever  intended 
by  him;  that  the  $18  paid  him  was  paid  and  received 
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for  time  lost  from  his  labor  by  reason  of  defendant's 
negligence  in  inflicting  the  injuries;  that  he  never  signed 
a  contract  of  settlement  or  release  as  such,  but  if  he 
signed  it  at  all,  signed  it  as  a  receipt  for  $18,  the  same 
representing  eighteen  days  time  lost  from  his  work 
with  defendant  by  reason  of  defendant's  negligence ; 
that  defendant  had  promised  to  pay  him  the  $18,  and 
was  in  law  and  duty  bound  so  to  do,  and  its  receipt  by 
him  was  no  consideration  for  the  settlement,  nor  in- 
tended as  such.  In  a  note  to  this  ground  the  court 
states:  "There  was  no  evidence  of  any  contract  on  the 
part  of  defendant  to  pay  plaintift*  wages  while  not  en- 
gaged at  work." 

•F.  R.  &  J.  G.  Walker,  for  plaintiff. 

Jackson  &  Jackson  and  W.  S.  Upshaw,  for  defendant. 

Bleckley,  Chief  Justice. 

1.  A  fundamental  requisite  in  judicial  procedure  is 
that  all  parties  and  all  counsel  shall  conform  to  like 
rules  and  be  equally  diligent.  Exceptions  may  be  made 
in  favor  of  age  or  infirmity,  but  none  should  be  allowed 
on  account  of  difference  in  the  mass  of  business  or 
number  of  cases  which  counsel  may  be  engaged  in,  or 
the  class  of  parties  which  they  represent.  Any  local 
practice  which  makes  such  distinctions  is  not  sound ; 
but  while  it  prevails  and  the  presiding  judge  recognizes 
and  conforms  to  it,  his  conformity  in  a  given  instance, 
unless  some  substantial  injustice  is  done,  may  be  left  to 
stand  upon  the  doctrine  of  discretion.  The  23d  rule  of 
court  (Code,  p.  1348)  says  that  "Upon  opening  a  judg- 
ment by  default,  the  defendant  shall  plead  instanter  to 
the  merits  of  the  action,  and  no  default  shall  be  opened 
but  upon  payment  of  all  costs  which  may  have  accrued. 
Tested  by  the  law  of  the  State,  and  not  by  the  local 
practice  in  the  city  court  of  Atlanta,  the  case,  when 
defendant  proposed  to  plead,  was  in  default ;  and  under 
the  rule  of  court,  the  payment  of  costs  was  requisite  to 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  597 

open  the  default.  That  condition  ought  to  have  been 
imposed,  but  opposite  counsel  did  not  insist  upon  it,  and 
the  court  thinking  there  were  special  reasons  why  the 
privilege  of  pleading  should  be  allowed  at  that  stage  of 
the  case,  we  can  hold  there  was  no  reversible  error.  Had 
the  payment  of  costs  been  insisted  upon,  we  might  have 
held  otherwise.  Certainly  the  costs  ought  to  be  paid 
in  every  case  if  they  are  exacted ;  indeed,  the  rule  of 
court  is  imperative  even  where  they  are  not  exacted. 
All  local  practice  ought  to  conform  to  it. 

2.  The  plaiutift*  sought  to  make  the  question  that  the 
written  instrument  in  the  form  of  a  receipt  and  release 
which  the  company  produced,  showing  on  its  face  an 
accord  and  satisfaction  touching  the  cause  of  action  de- 
clared upon,  was  procured  from  him  by  fraud.  The 
instrument  was  signed  with  his  mark,  and  he  denied 
that  he  ever  entered  into  such  a  contract  or  that  the 
same  was  read  over  to  him.  He  admitted  that  the 
amount  specified  as  paid  to  him  was  paid,  but  denied 
that  it  was  paid  on  any  such  contract.  He  contended 
that  it  was  paid  upon  his  claim  for  wages,  and  that  in 
signing  the  instrument  he  thought  he  was  subscribing 
to  an  ordinary  pay-roll  only.  He  testified  before  the 
court  and  jury  that  these  were  the  facts,  and  he  sought 
to  have  the  jury  pass  upon  them.  But  the  court  cut  ott' 
the  jury  from  their  consideration  by  instructing  in  the 
general  charge  to  the  effect  that  if  he  signed  the  instru- 
ment, he  could  not  attack  it  on  the  ground  of  fraud 
without  first  showing  that  he  had  tendered  back  the 
money  received  under  it  before  the  suit  was  brought,  or 
at  least,  that  he  made  the  tender  promptly  upon  dis- 
covery of  the  fraud.  The  instruction  is  set  out  at 
length  in  the  seventh  ground  of  the  motion  for  a  new 
trial.  There  was  no  evidence  of  any  tender,  either  be- 
fore or  after  the  suit  was  brought.  It  is  obvious,  there- 
fore, that  the  case  was  virtually  disposed  of,  and  by  no 
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possibility  could  the  jury  find  for  the  plaintift*  unless 
they  violated  the  rule  of  law  thus  given  them  in  charge 
by  the  court,  and  this  they  could  not  do  without  also 
violating  their  oaths  as  jurors.  It  is  quite  true  that  if 
the  plaintiff  had  made  any  settlement  or  entered  into 
any  accord  touching  the  injury  complained  of  in  his 
declaration,  and  now  sought  to  open  the  same  on  the 
ground  of  fraud,  he  would  have  to  tender  back  any 
money  which  had  been  paid  to  him  in  consequence  or 
by  way  of  execution  of  the  settlement  or  accord.  East 
Tennessee,  ^c.  By,  Co,  v.  Hayes,  83  Ga.  558.  The  reason 
is,  that  to  attack  a  contract  on  the  ground  of  fraud  in- 
volves an  admission  that  such  a  contract  was  made,  and 
also  an  election  to  rescind  it ;  and  the  rule  of  rescission 
always  is,  that  the  opposite  party  must  be  placed  in 
statu  quo.  But  where  the  plaintiff,  instead  of  attacking 
a  contract  for  fraud,  merely  attacks  a  writing  which 
purports  to  embody  such  a  contract,  and  alleges  that  his 
signature  to  the  writing  was  appended  without  knowl- 
edge of  its  contents  and  under  the  belief  that  he  was 
signing  another  document,  he  neither  admits  that  the 
contract  was  made  nor  seeks  to  rescind  it.  His  grievance 
is,  not  that  he  was  induced  by  fraud  to  enter  into  a  con- 
tract, but  that  a  fraudulent  advantage  was  taken  of  him 
by  procuring  his  signature  to  a  writing  which  purports 
to  set  forth  a  contract  into  which  he  never  entered.  On 
his  theory,  the  money  he  received  was  no  fruit  of  such 
a  contract,  and  could  not  have  been,  because  none  such 
was  ever  made.  The  money,  as  he  contends,  was  paid 
him  as  wages  which  he  claimed  then  and  still  claims  as 
due  him  under  a  previous  and  wholly  different  con- 
tract. Taking  all  he  says  as  true,  he  has  received  noth- 
ing which  he  ought  not  to  have  had  independently  of 
any  agreement,  fraudulent  or  not  fraudulent,  touching 
his  claim  for  damages  on  account  of  the  personal  injury 
sued  for,  and  he  denies  distinctly  that  the  contract  set 
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forth  in  the  writing  was  ever  raade.  Mullen  v.  Railroad 
Company,  127  Mass.  86.  The  true  question  is,  there- 
fore, not  whether  he  could  be  heard  without  tendering 
back  the  money,  but  whether,  as  a  rule  of  evidence,  he 
is  estopped  from  controverting  the  truth  of  the  contents 
of  the  writing.  That  he  is  an  illiterate  person  is  ap- 
parent from  the  fact  that  he  subscribed  the  instrument 
by  making  his  mark,  his  name  being  written  by  some 
one  else.  He  testifies  that  he  cannot  read  and  that  the 
document  was  not  read  over  to  him,  and  that  he  thought 
he  was  signing  an  ordinary  pay-roll.  In  the  course  of 
his  testimony  he  details  the  circumstances  which  led  up 
to  the  payment,  and  while  he  does  not  explain  fully 
why  he  thought  he  was  signing  an  ordinary  pay-roll, 
the  facts  which  he  mentions  are  strongly  suggestive  of 
misrepresentation  on  the  part  of  one  or  more  agents  of 
the  company,  together  with  erroneous  inferences  made 
by  his  own  mind,  as  the  true  explanation.  It  may  be 
that  under  the  authorities  he  did  not  show  the  alleged 
fraud  by  sufficient  evidence,  but  this  is  a  very  difierent 
matter  from  tendering  back  the  money  as  a  condition 
precedent  to  having  the  charge  of  fraud  submitted  to 
the  jury  on  such  evidence  as  there  was.  The  authorities 
touching  the  consequences  of  failing  to  read  over  to 
illiterate  persons  writings  executed  by  them  are  in  much 
apparent  conflict.  Only  a  few  of  them  are  cited.  Suf- 
fern  v.  Butler,  18  K  J.  Eq.  220 ;  Selden  v.  Myers,  20 
How.  506  ;  Trambly  v.  Ricard,  130  Mass.  259 ;  O'Neil 
V.  Iron  Company,  63  Mich.  690.       Judgment  reversed. 


The  City  Council  op  Augusta  v.  Hudson. 

The  City  Council  of  Augusta  being  a  corporation  chartered  by 
the  State  of  Georgia,  has  no  municipal  functions  to  perform  in 
the  State  of  South  Carolina.  As  the  owner  and  keeper  of  a  toll- 
bridge  over  the  Savannah  river,  it  is  liable  for  negligence  in  fail- 
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ing  to  keep  the  abutment  resting  upon  the  South  Carolina  shore 
in  safe  condition,  for  use  by  customers,  its  ownership  and  use  of  the 
bridga  extending  throughout  the  whole  length  thereof,  including 
such  abutment.  This  liability  holds  though  it  may  be  the  law  of 
South  Carolina  that  a  municipal  corporation  of  that  State  would 
not  be  liable  for  like  negligence  touching  a  similar  bridge  owned 
by  it. 

2.  Where  the  plaintiff  alleges  in  his  declaration  that  he  was  injured 
in  consequence  of  the  absence  of  a  guard-rail  on  one  of  the  abut- 
ments of  a  bridge,  in  order  to  recover  he  must  show  by  evidence 
that  this  was  true ;  but  in  such  case  it  was  inaccurate  to  charge 
"that  he  must  show  there  was  no  guard-rail  connected  with  the 
bridge,"  this  language  being  too  comprehensive,  because  it  would 
seem  to  apply  to  the  whole  bridge  and  not  merely  to  the  particu- 
lar abutment. 

3.  When  the  plaintiff  in  an  action  against  the  owner  of  a  toll-bridge 
proves  his  injury  and  the  owner's  negligence  as  alleged,  he  is  not 
bound  to  go  further  and  prove  his  own  diligence,  want  of  care  on 
his  part  being  matter  of  defence. 

4.  This  being  the  first  grant  of  a  new  trial,  and  the  charge  of  the 
court  not  l)eing  wholly  free  from  error,  there  was  no  abuse  of  dis- 
cretion in  ordering  another  trial. 

December  7, 1891. 

Municipal  corporations.  Bridges.  Negligence.  Charge 
of  court.  New  trial.  Before  Judge  Roney.  Richmond 
superior  court.     October  adjourned  term,  1891. 

Hudson  sued  the  City  Council  of  Augusta,  alleging 
that  defendant  had  under  its  control  and  management, 
for  pecuniary  gain,  a  bridge  across  the  Savannah  river, 
connecting  the  city  of  Augusta  with  Hamburg,  S.  C; 
that  plaintiflF  paid  the  keeper  of  the  bridge  the  toll  re- 
quired of  him,  and  in  crossing  the  bridge  had  reached 
the  abutment  on  the  S.  C.  side  of  the  bridge,  the  abut- 
ment being  a  part  of  and  belonging  to  the  bridge,  with 
a  mule  and  wagon,  and  on  account  of  the  absence  of  a 
railing  on  the  S.  C.  abutment  of  the  bridge  he,  without 
fault  or  carelessness  on  his  part,  and  his  mule  and  wagon 
were  precipitated  from  the  bridge ;  and  that  the  bridge 
was  not  reasonably  safe  for  passage,  which  was  known 
to  defendant.     To  this  declaration  defendant  interposed 
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a  general  demurrer,  which  was  overruled.  At  the  con- 
clusion of  the  plaintiff's  evidence  defendant  moved  for 
a  nonsuit,  which  motion  was  overruled.  The  jury  re- 
turned a  verdict  for  the  defendant,  and  the  court  granted 
a  new  trial.  Defendant  excepted  on  the  grounds,  that 
the  court  erred  in  overruling  the  demurrer,  and  in  hold- 
ing that  the  declaration  was  sufficient  in  law  without 
setting  forth  any  statute  of  S.  C.  authorizing  the  suit, 
and  that  under  the  laws  of  S.  C.  the  plaintiiE  had  a  right 
to  sue ;  that  the  court  erred  in  overruling  the  motion 
for  a  nonsuit,  because  there  was  no  evidence  that  plain- 
tift  had  the  right  to  sue  under  the  laws  of  S.  C,  and 
because  the  evidence  showed  that  the  absence  of  the 
guard-rail,  as  alleged,  was  not  the  proximate  cause  of 
the  injury ;  and  that  the  court  erred  in  granting  a  new 
trial,  because  the  evidence  demanded  the  verdict  for 
defendant. 

There  was  evidence  for  plaintiff  that  on  the  S.  C.  side 
of  the  bridge  there  is  a  brick  abutment,  thirty  or  forty 
yards  long  and  a  part  of  the  bridge,  with  no  banisters, 
the  railing  on  the  bridge  only  extending  to  the  end  of 
the  bridge  proper.  There  was  no  railing  along  the  abut- 
ment. Just  as  plaintiff  reached  the  abutment  and  was 
on  the  last  plank  of  the  bridge  his  mule  became  fright- 
ened at  a  railroad  train  near  by,  and  a  negro  who  was 
in  the  wagon  grabbed  the  lines,  and  in  two  lunges  the 
mule  threw  the  negro  off  on  the  upper  side  where  there 
was  no  bank  to  fall  down,  and  the  mule  with  plaintiff 
and  the  wagon  off  sidewise  on  the  side  where  there  was 
an  embankment  about  ten  feet  high,  the  embankment 
being  part  of  the  abutment.  Plaintiff  could  not  jump 
out  on  the  side  on  which  the  negro  got  out,  because  the 
negro  was  on  that  side.  If  the  sort  of  railing  now  on 
this  abutment  (a  large  piece  and  two  railings  as  high  as 
plaintiffs  head,  extending  out  as  far  as  the  bricks  of  the 
abutment  run)  had  been  there,  the  accident  would  have 
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been  prevented ;  if  there  had  been  anything  at  all  there 
plaintift'  could  have  got  out  of  the  wagon,  but  there  was 
nothing  there,  and  plaintiff  was  on  the  lower  side  of  the 
wagon.  The  engine  of  the  train  referred  to  was  coming 
along  very  slowly,  as  they  usually  run,  and  they  always 
ring  the  bell ;  and  whether  it  was  the  bell  or  what  it 
was  that  frightened  the  mule  plaintiff  could  not  tell, 
though  he  guessed  that  he  did  swear  that  as  he  drove 
on  the  abutment  the  engine  came  along  ringing  the  bell 
as  it  passed  over  the  S.  C.  railway  bridge,  and  his  mule 
took  fright  and  became  unmanageable  and  jumped  off 
the  abutment  where  there  was  no  railing.  The  accident 
happened  not  ten  feet  from  the  bridge,  and  there  was  no 
protection  of  any  sort  up  to  the  bridge ;  the  mule  was 
kind  and  tame ;  the  railroad  was  twenty-five  or  thirty 
feet  from  the  abutment,  and  the  train  was  between  a 
point  from  fifty  to  seventy-five  yards  from  the  bridge, 
and  the  bridge ;  he  would  have  been  able  to  regain  con- 
trol of  the  mule  if  there  had  been  a  railing  on  the  abut- 
ment, and  knew  he  could  have  done  so  by  the  railing 
now  on  the  abutment ;  knew  that  the  mule  could  not 
have  knocked  the  railing  down  so  as  to  have  gone  over 
the  abutment.  In  answer  to  the  question,  "Now,  when 
your  mule  took  fright  and  became  unmanageable  in 
consequence  of  the  ringing  of  the  bell  and  blowing  of 
the  whistle  of  the  train,  you  were  trying  to  pull  your 
mule  towards  the  train  ?"  he  said  :  "Yes,  sir.  The  mule 
was  unmanageable  and  went  oft*  at  this  place."  The 
abutment  had  been  without  a  railing  several  months, 
even  without  a  sill  to  the  abutment ;  there  used  to  be  a 
gO'  1  railing  for  one  hundred  feet  in  length  there.  The 
negro  above  mentioned  testified  that  had  there  been  a 
railing  or  sill  on  the  abutment  the  mule  could  not  have 
gone  over ;  that  the  mule  was  badly  frightened  as  the 
train  came  along,  and  witness  and  plaintiff  could  not 
control  her.     The  plaintift  introduced  one  Keener,  the 
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superintendent  of  work  at  the  bridge,  under  the  defend- 
ant, and  showed  by  him  that  the  bridge  is  under  de- 
fendant's control  and  management,  and  that  it  was  a 
toll-bridge  in  March,  1887.  On  cross-examination  this 
witness  testified  that  at  the  time  of  the  accident  he  had 
a  piece  of  timber  thirty  feet  long,  twelve  by  twelve,  to 
twelve  by  fourteen,  supported  by  blocks  eight  by  six,  at 
the  end  of  the  Carolina  side,  for  protection ;  that  at  the 
end  of  this  log,  about  thirty  feet,  there  was  a  telegraph 
pole  and  then  the  sign  of  a  business  house ;  that  the 
wagon  which  witness  saw  the  evening  of  the  accident, 
was  thirty-tbree  to  thirty-four  feet  from  the  end  of  the 
bridge  in  the  field,  nearly  behind  this  sign ;  and  that 
the  timber  was  about  eighteen  inches  above  the  ground. 
On  redirect  examination  he  testified  that  he  thought 
plaintift*  went  oft*  the  abutment  thirty-five  feet  from  the 
bridge ;  that  the  place  where  he  fell  off"  could  not  have 
been  more  than  four  feet  and  four  inches  high ;  that 
the  railing  now  covers  this  point,  but  at  the  time  of  the 
accident  this  point  was  unprotected  by  anything ;  that 
as  the  officer  in  charge  of  the  bridge  witness  knew  there 
was  no  railing  where  this  man  fell  off*,  but  "we"  never 
apprehended  any  danger ;  that  the  accident  could  not 
have  happened  while  the  old  fence  was  there  without 
knocking  down  the  fence ;  that  "we"  allowed  the  old 
fence  to  rot  down  after  the  fence  law  went  into  eftect. 
The  motion  for  new  trial  alleged  that  the  verdict  was 
contrary  to  law,  evidence,  etc.,  and  that  the  court  erred 
in  charging :  "To  authorize  the  plaintift*  to  recover,  you 
must  believe  from  the  evidence  that  he  has  shown  that 
there  was  no  guard-rail  or  protection  connected  with 
said  bridge,  for  if  you  find  from  the  evidence  that  there 
was  a  guard-rail  or  protection,  then  the  plaintifi*  cannot 
recover,  because  he  alleges  that  on  account  of  the  ab- 
sence  of  a  railing  on  the  South  Carolina  abutment  of 
said  bridge,  he  was  precipitated  therefrom  and  injured. 
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But  if  there  was  a  guard-rail  there,  then  that  would  be 
an  end  of  the  case,  because  he  charges  that  it  was  the 
absence  of  the  guard-rail  that  caused  the  injury."  Plain- 
tiff insisted  that  the  jury  must  have  understood  from 
this  charge,  that  they  were  precluded  from  considering 
the  question  of  defendant's  negligence  in  not  extending 
its  alleged  protection  to  the  point  where  Keener  said  he 
saw  the  wagon  the  afternoon  of  the  accident,  and  to 
which  point  he  said  the  guard-rail  did  not  extend  ;  and 
that  the  jury  were  thus  directed  to  find  for  defendant  if  ' 
there  were  a  protection  (the  oxAy  protection  claimed  by 
defendant  being  a  sill  eighteen  inches  high),  without 
considering  whether  it  amounted  to  a  railing,  the  ab- 
sence of  which  plaintiff  alleged  rendered  the  abutment 
not  reasonably  safe  and  caused  the  accident. 

The  court  further  charged:  "If  you  believe  from  the 
evidence  that  the  city  was  negligent  by  not  having  a 
guard-rail,  and  that  plaintiff  was  well  acquainted  with 
the  fact  and  he  could  have  avoided  it  by  the  exercise  of 
ordinary  care  and  diligence,  then  he  can't  recover."  It 
was  insisted  that  the  court  here  intimated  an  opinion 
that  by  the  use  of  ordinary  care,  with  knowledge  of  the 
defect,  plaintiff  could  have  avoided  the  injury. 

Also :  "Before  plaintiff  can  recover  in  this  case,  he 
must  show  that  he  did  nothing  that  he  ought  not  to 
have  done  and  neglected  to  do  nothing  he  ought  to 
have  done."  Error  because,  though  the  jury  believed 
that  both  plaintiff  and  defendant  were  at  fault,  but 
plaintiff  could  not  by  the  exercise  of  ordinary  care  and 
diligence  have  avoided  the  consequences  of  defendant's 
negligence,  they  could  not,  under  this  instruction,  have 
found  a  verdict  for  plaintiff,  even  diminished  by  the 
amount  of  default  attributable  to  plaintiff. 

John  S.  Davidson,  for  plaintiff  in  error. 
E.  T.  Williams  and  H.  Phinizy,  contra. 
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Lumpkin,  Justice. 

1.  In  March,  1887,  the  City  Council  of  Augusta 
owned  and  controlled  a  bridge  across  the  Savannah 
river,  connecting  the  city  with  the  State  of  South  Car- 
olina, and  charged  tolls  for  the  use  of  the  same.  The 
plaintiff's  action  seeks  40  make  the  city  council  liable 
for  injuries  sustained  by  him  resulting  from  the  defend- 
ant's alleged  negligence  in  failing  to  provide  a  suitable 
railing  to  the  abutment  of  the  bridge  on  the  Carolina 
side.  It  was  insisted  by  counsel  for  plaintiff  in  error 
that  under  the  law  of  South  Carolina,  a  municipal  cor- 
poration of  that  State  would  not  be  liable  for  an  injury 
of  this  kind,  and  that  accordingly,  as  this  injury  oc- 
curred in  South  Carolina,  the  plaintiff  could  not  recover. 
It  is  unnecessary  to  determine  what  the  law  of  South 
Carolina  is  on  this  subject.  The  City  Council  of  Au- 
gusta certainly  has  no  municipal  or  governmental  func- 
tions to  perform  beyond  the  limits  of  this  State.  So 
far  as  keeping  and  maiT)taining  this  bridge  for  gain  is 
concerned,  this  corporation  entered  the  State  of  South 
Carolina  to  engage  in  a  private  business  and  enjoy  the 
profits  thereof.  Consequently  it  must  perform  the  duties 
and  assume  the  burdens  incident  to  carrying  on  this 
business.  Whatever  immunity,  if  any,  from  liability  to 
actions  of  this  sort  it  may  have  possessed  at  home,  as  a 
part  of  the  government,  the  same  was  lost  when  it  di- 
vested itself  of  the  attributes  of  sovereignty  by  under- 
taking such  a  business  in  another  State.  The  doctrine 
here  asserted  is  well  supported  by  authority.  See  Dil- 
lon's Municipal  Corporations,  §§966,  980,  981,  982,  983, 
and  cases  cited;  Bank  of  the  U.  S.  v.  Planters'  Bank  of 
Ga.,  9  Wheat.  904;  Briscoe  v.  Bank  of  Kentucky,  11 
Pet.  257 ;  W.  &  A.  R.  R.  Co.  v.  Taylor,  6  Heiskell 
(Tenn.),  408,  414. 

2.  The  plaintiff  having  alleged  that  there  was  no 
guard-rail  on  the  abutment  of  the  bridge  on  the  South 
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Carolina  side  and  that  in  consequence  of  the  absence 
thereof  he  was  injured,  it  is  necessary,  of  course,  to  au- 
thorize a  recovery,  that  he  should  prove  these  allega- 
tions to  be  true.  The  court  among  other  things  charged 
"  that  he  must  show  there  was  no  guard-rail  connected 
with  the  bridge."  This  charge  required  the  plaintift*  to 
prove  more  than  was  necessary,  in  this  respect.  It 
was  entirely  immaterial  for  the  purposes  of  the  case 
whether  or  not  the  abutment  on  the  Augusta  side,  or  the 
bridge  itself,  had  railings  upon  them,  the  presence  or 
absence  of  such  railings  having  nothing  whatever  to  do 
with  the  injuries  sustained  by  the  plaintiff. 

3.  The  plaintiff,  having  .proved  his  injury  and  the 
negligence  of  the  defendant  by  which  it  was  caused, 
made  out  a  prima  fade  case.  Whether  or  not  by  the 
exercise  of  proper  diligence  he  could  have  prevented 
the  injury,  was  a  matter  of  defence. 

4.  The  proposition  stated  in  the  fourth  head-note  re- 
quires no  further  comment.  Judgment  affirmed. 


Johnson  v.  The  State. 

1.  It  is  not  legitimate  practice  for  the  solicitor-general,  in  his  arga- 
ment  for  the  admission  of  evidence  offered  by  him  in  behalf  of 
the  State,  such  evidence  being  a  specific  fact  bearing  strongly 
against  the  accused,  to  announce  in  the  hearing  of  the  jury  that 
he  has  several  more  witnesses  by  whom  he  can  prove  the  same 
fact,  and  that  he  had  reserved  them,  with  the  witness  under  ex- 
amination, to  be  offered  in  rebuttal.  The  number  of  witnesses 
that  the  solicitor-general  had  in  reserve  had  no  relevancy  to  the 
merits  of  the  discussion,  and  any  reference  to  the  same  might 
affect  the  jury  prejudicially  to  the  accused,  the  offered  evidence 
being  excluded  by  the  court  as  not  rebutting  evidence  and  there- 
fore offered  too  late. 

2.  No  admission  by  a  prisoner  or  his  counsel  results  from  their 
failure  to  examine  the  State's  witnesses  concerning  a  fact  which 
the  court  had  ruled  to  be  inadmissible,  and  for  that  reason  ex- 
cluded when  offered  by  the  State ;  and  it  is  flagrant  error  to  allow 
the  solicitor-general,  over  the  objection  of  prisoner's  counsel,  to 
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argue  to  the  jury  that  such  failure  is  an  admission.  And  the 
Bame  principle  applies  to  the  argument  that  failure  to  introduce 
these  witnesses  as  his  own,  after  their  exclusion  as  witnesses  for 
the  State,  amounted  to  such  an  admission  by  the  prisoner  or  his 
counsel.  The  fact  thus  sought  to  be  established  by  argument 
alone  being  a  material,  and  possibly  a  controlling  one  in  the  case, 
the  prisoner  is  entitled  to  a  new  trial. 
December  7. 1891. 

Criminal  law.  Practice.  Argument.  Before  Judge 
RoNEY.  Richmond  superior  court.  April  adjourned 
term,  1891. 

Indictment  against  Johnson  for  perjury  in  making  an 
affidavit  on  March  21,  1891,  that  one  Parker,  on  March 
20,  1891,  committed  the  offence  of  larceny  from  the 
house  of  $80  in  money  the  property  of  said  Johnson, 
which  affidavit  was  made  for  the  purpose  of  having  a 
warrant  issue  against  Parker.  After  verdict  of  guilty, 
Johnson  moved  for  a  new  trial;  the  motion  was  denied, 
and  he  excepted.  The  other  facts  material  to  this  re- 
port are  stated  in  the  opinion. 

M.  P.  Poster  and  J.  W.  Lyons,  for  plaintiff  in  error. 
BoYKiN  Wright,  solicitor-general,  contra. 

Lumpkin,  Justice. 

1.  The  prosecutor,  while  on  the  stand,  had  testified 
that  certain  persons,  naming  them,  had  seen  him  in  pos- 
session of  a  hundred  dollar  bill,  this  being,  under  the 
issues  presented,  quite  an  important  fact.  After  the 
defence  was  closed,  the  solicitor-general  offered  to  prove 
by  one  of  those  persons,  named  Warren,  that  he  had 
seen  the  prosecutor  with  the  hundred  dollar  bill.  Coun- 
sel for  the  accused  objected  to  this  testimony  as  not 
being  in  rebuttal,  and  while  the  objection  was  being  dis- 
cussed, the  solicitor-general  stated  in  the  hearing  of  the 
jury  that  he  had  four  or  five  witnesses,  including  the 
one  then  on  the  stand,  by  whom  he  could  prove  the  fact 
in  question,  stating  what   it  was,  and  had  purposely 
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reserved  them  to  make  this  proof  in  rebuttal.  Counsel 
for  the  accused  objected  to  such  a  statement  being  made 
in  the  presence  of  the  jury,  and  notwithstanding  the 
court  ruled  that  the  testimony  referred  to  was  not  in 
rebuttal  and  was  inadmissible,  no  further  notice  was 
then  taken  by  the  court  of  the  objection  made  to  the 
solicitor-gen eraFs  statement,  nor  did  the  court  in  its 
charge  to  the  jury  caution  or  warn  them  that  this  was 
not  proper  practice,  or  that  the  statement  complained  of 
should  not  affect  their  verdict  in  the  case.  The  testi- 
mony which  the  solicitor-general  was  endeavoring  to 
introduce  was,  as  ah'eady  remarked,  important,  and  it 
bore  very  strongly  against  the  accused.  It  is  imma- 
terial to  the  present  purpose  whether  the  court  was 
right  or  wrong  in  rejecting  this  testimony.  No  possible 
light  on  the  question  of  its  admissibility  at  the  time 
when  offered  could  come  from  a  statement  of  the  State's 
counsel  that  he  could  prove  the  same  thing  by  a  number 
of  other  witnesses,  but  it  is  quite  probable  that  this 
statement  operated  on  the  minds  of  the  jury  prejudi- 
cially to  the  accused.  At  any  rate,  this  was  its  tendency, 
and  no  one  can  tell  to  what  extent  it  affected  the  ver- 
dict. This  subject  requires  no  further  elaboration,  but 
we  take  this  occasion  to  repeat  what  this  court  has 
already  said,  in  effect,  many  times  :  that  on  the  trial  of 
cases,  no  fact  should  ever  go  to  the  jury  except  through 
the  legally  appointed  channels.  It  is  absolutely  indis- 
pensable to  the  fair  and  proper  administration  of  the  law 
that  this  plain  and  just  rule  should  be  invariably  ob- 
served. 

2.  While  counsel  for  the  accused  was  making  his  ar- 
gument to  the  jury,  the  solicitor-general  gave  notice  that 
he  would  argue  in  conclusion  that  the  fact  that  such 
counsel  did  not  ask  the  witness  Warren,  and  other  wit- 
nesses, while  on  the  stand,  whether  what  the  prosecutor 
had  sworn  to  was  the  truth  (to  wit,  that  these  witnesses 
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had  seen  him  with  the  hundred  dollar  bill),  was  an  ad- 
mission that  the  prosecutor's  statement  was  true.  The 
court  was  asked  to  prevent  the  solicitor-general  from 
making  such  an  argument,  but  declined  to  do  so.  When 
the  latter  did  make  his  argument,  he  took  the  position 
above  indicated,  and  insisted  upon  it  strenuously,  coun- 
sel for  the  accused  again  objecting,  and  the  court  refusing 
to  interfere.  He  further  argued  that  the  fact  that  ac- 
cused's counsel,  after  hearing  the  testimony  of  the 
prosecutor  that  these  witnesses  had  seen  him  with  a 
hundred  dollar  bill,  failed  thereafter  to  introduce  them 
as  witnesses  for  the  accused  to  disprove  this  statement, 
was  a  conclusive  admission  that  the  witnesses  did  see 
him  with  the  bill.  The  court  permitted  all  this  argu- 
ment over  the  objection  and  protest  of  counsel  for  the 
accused,  and  failed  in  his  charge  to  inform  the  jury  that 
the  conduct  of  such  counsel  above  mentioned  did  not 
amount  to  admissions  by  the  accused  as  contended. 

We  feel  constrained  to  allow  the  accused  another 
hearing.  The  conclusions  drawn  by  our  able,  gifted  and 
eloquent  brother  Wright  from  the  premises  stated  were 
unauthorized,  and  were  highly  injurious  to  the  accused. 
Let  us  sura  up  the  matter  in  a  nutshell:  The  solicitor- 
general  offered  to  prove  a  fact  by  one  witness,  and  stated 
he  could  prove  it  by  several  others ;  the  opposing  coun- 
sel objected  to  the  testimony,  and  the  coiirt  sustained 
the  objection;  then,  because  this  counsel  declined  to 
examine  these  witnesses  on  the  very  matter  which,  at 
his  instance,  the  court  had  ruled  was  not  then  a  proper 
matter  for  investigation,  and  because  he  refused  to  in- 
troduce these  witnesses  as  his  own  and  examine  them 
about  this  very  matter,  it  is  argued  that  he  thus  admits 
for  his  client  the  truth  of  the  thing  he  had  induced  the 
court  to  rule  out.  It  would  be  dangerous  indeed  to 
object  to  testimony  and  succeed  in  having  the  objection 
sustained,  or  to  decline  to  introduce  hostile  witnesses, 

▼  88  38 
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if  either  of  these  things  resulted  in  establishing,  as 
against  the  party  so  objecting  or  declining,  the  truth  of 
that  which,  from  his  standpoint  and  in  the  opinion  of 
the  court,  was  inadmissible  altogether. 

Judgment  reversed. 


Cavanaugh   v.  Clinch  et  al.y  executors. 

1.  A  tenant  from  year  to  year  who  gave  notice  of  his  intention  to 
terminate  his  tenancy  at  the  expiration  of  the  current  year,  and 
who  on  the  last  day  of  the  year  tendered  the  keys  to  the  landlord, 
and  upon  his  refusal  to  receive  them  put  them  in  the  doors  of  the 
buildings,  but  nevertheless  continued  for  two  weeks  or  more  to 
use  a  i)ortion  of  the  premises  for  storing  some  of  his  property 
previously  placed  thereon,  and  for  delivering  it  to  his  customers 
by  means  of  vehicles  of  his  own,  loaded  at  the  premises  and  un- 
loaded at  the  customers*  residences  or  places  of  business,  held 
over  so  as  to  subject  himself,  at  the  landlord's  election,  to  be 
treated  as  taking  the  premises  and  becoming  liable  for  rent  at  the 
prior  contract  rate  for  a  further  term  of  one  year. 

2.  There  was  no  error  in  dismissing  the  exceptions  to  the  award 
upon  demurrer  thereto,  construing  the  exceptions  in  the  light  of 
the  whole  record. 

January  11, 1892. 

Landlord  and  tenant.  Before  Judge  Harden.  Chat- 
ham superior  court.     June  term,  1891. 

Matters  in«dispute  between  Clinch  and  Cunningham, 
executors  of  Waldburg,  and  Cavanaugh,  were  submitted 
to  arbitration.  Cavanaugh  filed  several  exceptions  to 
the  award  made.  These  were  demurred  to,  on  the 
ground  that  none  of  them  showed  any  cause  for  setting 
aside  the  award.  The  demurrer  was  sustained,  and 
Cavanaugh  excepted.  The  opinion  states  the  material 
facts. 

J.  A.  Cronk,  R.  R.  Richards  and  O'Connor  &  O'Byrne, 
for  plaintiff  in  error. 
R.  G.  Erwin,  contra. 
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Lumpkin,  Justice. 

Cavanaugh  had  been  a  tenant  of  the  property  in  ques- 
tion, consisting  of  a  store  and  wharf  lot,  from  year  to 
year  for  many  years.  November  21,  1888,  he  gave  the 
requisite  notice  that  he  would  vacate  the  premises  at  the 
expiration  of  his  lease  on  March  1,  1889.  On  January 
21,  1889,  he  wrote  Cunningham,  one  of  the  executors 
in  charge  of  the  property,  that  he  desired  to  remain  a 
tenant,  and  asked  to  be  advised  upon  what  terms  and 
conditions  he  could  obtain  his  desire,  to  which  Cunning- 
ham replied  that  he  had  conferred  with  his  co-executor, 
and  they  were  willing  for  Cavanaugh  to  rent  the  prop- 
erty on  the  same  terms  and  conditions  upon  which  he 
then  had  it.  No  further  communications  having  passed, 
on  March  1,  1889,  Cavanaugh's  brother  tendered  the 
keys  of  the  building  to  Cunningham,  who  refused  to  re- 
ceive them,  claiming  that  Cavanaugh  was  bound  as  his 
tenant  for  another  year.  This  brother  at  the  same  time 
stated  that  Cavanaugh  desired  to  retain  the  use  of  the 
wharf  for  a  time  till  he  could  sell  the  coal  then  on 
it.  Cunningham  declined  to  enter  into  negotiations  on 
this  subject,  saying  he  held  Cavanaugh  as  his  tenant. 
This  conversation  was  reported  to  the  tenant./  Whether 
or  not  the  facts  recited  would  have  been  sufficient  to 
sustain  Cunningham's  claim,  and  subject  Cjtvanaugh  to 
the  payment  of  another  year's  rent,  they  at  least  show 
that  Cavanaugh  should  be  held  to  the  strict  letter  of  the 
law  in  determining  the  question  of  his  liability  on  these 
and  the  facts  subsequently  occurring.  After  inducing 
his  landlords  to  believe  he  intended  to  keep  the  prop- 
erty, and  allowing  them  to  remain  in  this  belief  till  the 
expiration  of  his  term,  he  suddenly  announces  that  he 
will  not  do  so,  without  having  given  them  any  opportu- 
nity to  find  another  tenant.  But  granting  he  had  the 
right  to  surrender  the  property  in  this  manner  and  thus 
terminate  his  tenancy,  he  did  not  exercise  this  right. 
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On  the  contrary,  with  express  notice  that  hie  landlords 
held  him  as  tenant,  and  without  their  permission,  which 
he  had  requested,  to  use  a  portion  of  the  property  for  a 
limited  time  and  for  a  particular  purpose,  he  continued 
to  so  use  it  for  about  two  weeks.  Under  the  circum- 
stances, there  can  be  no  doubt  that  it  was  the  duty  of 
this  tenant  to  surrender  the  premises  completely  and  en- 
tirely at  the  expiration  of  his  term,  if  he  wished  to  end 
the  tenancy.  Having  not  only  failed  to  do  this,  but 
having  persisted  in  the  manner  stated,  in  continuing  to 
use  a  part  of  the  property  beyond  the  term,  his  landlords 
had  a  perfect  right  to  treat  him  as  taking  the  entire 
premises,  and  holding  him  liable  for  another  year's  rent 
at  the  prior  contract  rate.  In  our  opinion,  this  ruling 
covers  both  the  law  and  justice  of  this  case. 

Judgment  affirmed. 


Hill,  executor,  r.  Hill. 

A  widow  is  not  bound  by  the  acceptance,  in  lieu  of  dower  and  year's 
support,  of  a  promissory  note  given  to  and  accepted  by  her  shortly 
after  the  death  of  her  husband  (within  one  month  thereafter), 
such  note  being  the  personal  obligation  of  the  person  named  in  her 
husband's  will  as  executor,  and  the  amount  thereof  being  the  sum 
named  in  the  will  as  a  legacy  to  her  in  lieu  of  dower  and  year's 
support,  the  executor  not  having  then  qualified  and  the  will  not 
having  been  admitted  to  record  but  only  probated  in  vacation  in 
•  common  form.  The  widow  having  repudiated  her  election  thus 
made,  and  offered  to  rescind  by  tendering  back  the  note  to  the 
executor  before  the  will  was  admitted  to  record  and  before  the 
executor  qualified  or  obtained  letters  testamentary,  the  transac- 
tion was  no  bar  to  her  claim  of  dower  and  year's  support;  and  on 
the  agreed  facts,  the  court  did  not  err,  on  the  trial  of  her  right  to 
dower  and  year's  support,  in  excluding  her  receipt  given  for  the 
legacy  at  the  time  the  executor  executed  and  delivered  the  prom- 
issory note  so  tendered  back  to  him. 
.Tanuary  11, 1892. 

Dower.  Year's  support.  Election.  Executor.  Be- 
fore Judge  McWhorter.  Wilkes  superior  court.  May 
term,  1891. 
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Mrs.  Hill,  as  the  widow  of  J.  D.  Hill,  on  December 
15,  1888,  made  application  for  the  setting  apart  to  her 
of  dower  in  a  tract  of  land  of  which  she  alleged  her  hus- 
band died  seized  and  possessed.  Commissioners  were 
appointed,  and  made  their  report  to  the  superior  court, 
setting  apart  to  her  a  portion  of  the  land.  This  return 
was  caveated  by  D.  C.  Hill,  as  next  friend  of  the  minor 
children  and  heirs  at  law  of  J.  D.  Hill,  upon  the  ground 
that  J.  D.  Hill  by  his  last  will  gave  to  Mrs.  Hill  $1,000 
expressly  in  lieu  of  dower  and  year's  support,  which, 
since  his  death,  she  had  accepted.  Mrs.  Hill  also  applied 
for  the  setting  apart  to  her  of  a  year's  support,  and  at 
the  December  term,  1888,  of  the  court  of  ordinary,  ap- 
praisers were  appointed  who  afterwards  made  a  return 
setting  apart  to  her  a  year's  support.  This  return 
also  was  caveated  by  the  executor,  upon  the  ground 
above  stated.  A  ppeal  to  the  superior  court  was  taken, 
where  the  questions  were  consolidated  and  tried  together. 

By  the  will  of  J.  D.  Hill  he  gave  to  Mrs.  Hill  $1,000 
to  be  paid  her  by  his  executor  within  three  months  after 
his  death,  in  lieu  of  dower,  year's  support  or  any  other 
interest  in  his  estate.  This. will  was  proved  in  sole'rnn 
form  and  admitted  to  record  at  the^November  adjourned 
term,  1888,  of  the  court  of  ordinary.  D.  C.  Hill,  execu- 
tor and  next  friend,  tendered  in  evidence  a  receipt  dated 
October  2,  1888,  and  signed  by  Mrs.  Hill,  the  applicant, 
acknowledging  the  receipt  from  him,  executor  of  J.  D. 
Hill,  of  $1,000 ;  the  receipt  expressing  that  this  sum  was 
bequeathed  to  her  by  her  husband  in  lieu  of  dower, 
year's  support  or  any  other  interest  in  his  estate,  and 
that  she  accepted  this  legacy  with  a  full  knowledge  of 
the  fact  that  the  law  would  give  her  the  option  of  dower 
and  year's  support,  or  a  child's  part.  The  execution  of 
this  receipt  was  admitted  by  counsel  for  the  applicant, 
but  its  introduction  in  evidence  was  objected  to,  upon  the 
ground  that  it  appeared  that  this  payment  to  Mrs.  Hill 
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was  made  to  her  before  the  wilt  was  admitted  to  record 
and  before  the  executor  named  therein  had  qualified,  and 
because  it  also  appeared  that,  prior  to  the  record  of  the 
will  and  qualification  of  the  executor,  Mrs.  Hill  tendered 
back  to  D.  C.  Hill  the  legacy  received  by  her.  It  was 
admitted  that  the  will  of  J.  D.  Hill  was  never  admitted 
to  record  as  having  been  proved  in  common  form,  and 
that  on  November  12,  1888,  before  an  order  had  been 
passed  admitting  the  will  to  record  as  proved  in  solemn 
form,  and  before  the  nominated  executor  had  qualified 
as  executor  of  the  will,  and  before  any  letters  testa- 
mentary had  been  issued  to  him,  a  written  notice  ten- 
dering to  him  a  promissory  note  annexed  thereto,  given 
by  him  to  Mrs.  Hill  for  ?1,000  on  October  2,  1888,  was 
given  him,  the  notice  stating  that  the  note  signed  by 
him  in  his  individual  capacity  and  delivered  to  her  on 
the  day  of  its  date  was  tendered  him,  and  that  she  de- 
manded of  him  the  return  of  the  paper  signed  by  her 
and  delivered  to  him  when  said  note  was  delivered  to 
her,  and  that  she  made  this  tender  and  demand  because 
she  intended  to  apply  for  twelve  months'  support  and 
dower  out  of  the  estate  of  her  husband.  It  was  further 
agreed  that  D.  C.  Hill,  the  executor,  refused  to  receive 
the  $1,000  note  and  refused  to  surrender  to  Mrs.  Hill  the 
paper  demanded  of  him  in  the  notice,  the  same  being 
the  receipt  signed  by  Mrs.  Hill  for  the  legacy  left  her  in 
the  will  of  her  husband  in  lieu  of  dower  and  year's  sup- 
port. The  tender  and  demand  above  referred  to  were 
made  after  the  ordinary  had  orally  announced  his  deci- 
sion sustaining  the  will  of  James  D.  Hill,  but  before  any 
written  order  was  passed  admitting  the  will  to  record. 
After  the  tender  was  made  and  refused  the  will  was  ad- 
mitted to  record  as  having  been  proved  in  solemn  form, 
and  D.  C.  Hill  then  qualified  as  executor. 

The  court  sustained  the  objection  and  excluded  the 
receipt,  to  which  ruling  the  executor  excepted.   The  case 
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was  submitted  to  the  jury,  who  found  in  favor  of  the 
applicant. 

Henry  Jackson,  B.  S.  Irvin  and  S.  H.  Hardeman,  for 
plaintiff  in  error. 

W.  M.  &  M.  P.  Reese  and  F.  H.  Colley,  contra. 
Lumpkin,  Justice. 

This  case  was  tried  twice  in  the  superior  court  of 
Wilkes  county  before  the  writer  who  was  then  on  the 
circuit  bench,  resulting  each  time  in  a  mistrial.  My 
distinguished  successor  in  office  entertained  upon  one  of 
the  questions  involved  an  opinion  different  from  that 
which  I  had  expressed  and  followed  while  presiding  in 
the  trial  court.  I  then  thought  that  although  the  will 
had  not  been  admitted  to  record,  and  the  executor  had  not 
qualified  as  such  and  had  not  received  letters  testament- 
ary, he  had  the  authority  to  make  a  contract  with  the 
widow,  by  the  terms  of  which  she  could  relinquish  her 
claim  to  dower  and  year's  support  in  the  estate,  accept- 
ing in  lieu  thereof  a  money  legacy  bequeathed  to  her  by 
the  will,  and  taking  in  satisfaction  of  the  legacy  the 
executor's  individual  note,  and  that  if  this  transaction 
was  fairly  made  and  free  from  all  fraud,  misrepresenta- 
tion or  concealment  on  the  part  of  the  executor,  it  was 
binding  upon  the  widow,  though  made  within  one  month 
of  her  husband's  death,  and  though  it  was  still  in  her 
power  to  restore  the  statas  by  returning  to  the  executor 
his  note  and  asserting  her  claim  to  dower  and  year's 
support.  Whether  or  not  the  contract  between  the  ex- 
ecutor and  the  widow  was  fairly  and  honestly  made,  was 
the  issue  I  submitted  to  the  juries.  The  question  as  to 
the  amount  of  time  which  should  be  allowed  the  widow 
to  consider  of  her  election  was  not  presented  to  me  nor 
did  I  pass  upon  it  at  all.  I  simply  undertook  to  follow 
§2398  of  the  code,  under  the  terms  of  which  I  thought 
that  immediately  upon  the  death  of  the  testator,  the 
person  named  in  the  will  as  executor  could  begin  the 
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discharge  of  his  duties  as  such,  and  that  all  acts  done  by 
him  which  would  be  lawful  and  proper  if  done  after  the 
will  had  been  duly  prol)ated  and  admitted  to  record  and 
he  had  properly  qualified  as  executor  and  received  let- 
ters testamentary,  would  be  valid  though  done  before 
these  things  occurred,  the  executor  taking  the  risk  of 
personal  liability  for  his  acts,  in  case  the  will  should  not 
be  set  up,  or  he  should  fail  to  receive  due  authority  to 
act  as  executor.  I  now  agree  with  Judge  McWhortbr 
and  my  brethren  of  this  bench  in  holding  that  this  con- 
struction of  the  section  above  cited  is  too  liberal.  It 
simply  expresses  what  was  the  common  law  on  the  sub- 
ject to  which  it  refers,  and  relates  mainly  to  titles, 
rights  and  other  matters,  derived  from  or  fixed  by  wills, 
and  does  not  deal  specially  with  the  powers  and  duties 
of  executors.  §§2438  and  2487  of  the  code  prescribe 
what  shall  be  the  powers  of  an  executor  before  the  will 
is  admitted  to  record  and  before  his  qualification,  and 
they  do  not  confer  upon  him  the  right  to  make  any  saeh 
contract  as  was  made  with  the  widow  in  this  case. 

Returning  for  a  moment  to  the  other  question  men- 
tioned, the  policy  of  our  law  forbids  that  a  widow 
should  be  required  to  determine  hastily  whether  or  not 
she  will  elect  to  take  a  legacy  in  lieu  of  her  dower  and 
year's  support.  She  should  be  allowed  ample  time  and 
opportunity  to  obtain  all  necessary  information,  and  to 
consider  the  question  fully  and  carefully,  so  as  to  act 
deliberately  and  advisedly.  Granting,  for  the  sake  of 
argument,  that  the  executor  had  the  requisite  authority 
to  make  with  her  the  contract  in  question,  it  was  her 
right,  before  the  record  of  the  will  and  the  qualification 
of  the  executor,  to  return  to  him  his  note  and  repudiate 
the  election,  she  had  made,  it  being,  under  the  facts  as 
agreed  upon,  entirely  practicable  for  her  to  do  so  with- 
out injury  to  the  estate,  or  to  the  executor  personally. 

Judgment  affirmed. 
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Wharton  et  al,  v.  Sims  &  Company. 

1.  When  the  superior  court  has  been  duly  convened  and  adjourned 
over  to  a  certain  day,  the  judge  may,  by  an  order  passed  before 
that  day  arrives,  adjourn  it  over  to  a  subsequent  day,  so  as  to 
carry  to  the  latter  a  motion  for  a  new  trial  previously  set  down  to 
be  heard  on  the  former. 

2.  Though  the  order  specify  a  particular  business  for  which  the 
court  will  convene,  the  court  being  thus  in  legal  session  may 
transact  any  other  business  which  may  come  before  it,  where 
there  is  no  surprise  to  parties  or  their  counsel. 

S.  Where,  by  order  granted  in  term,  a  motion  for  a  new  trial  is  set 
down  for  hearing  at  a  subsequent  day  in  term  and  leave  granted 
until  that  day  to  make  out  and  file  a  brief  of  the  evidence,  and  this 
leave  is  regularly  continued  by  successive  orders  all  granted  in 
term,  the  last  of  which  extends  the  time  till  the  succeeding  term, 
and  this  last  order  is  complied  with,  the  brief  then  being  duly  ap- 
proved, the  want  of  an  earlier  approval  is  no  cause  for  dismissing 
the  motion  for  a  new  trial.  It  does  not  appear  that  the  present 
case  is  one  to  which  the  act  of  November  12th,  1889,  applies. 
Febmarj  1,  1892. 

New  trial.  Practice.  Before  Judge  Maddox.  Floyd 
superior  court.     March  terra,  1891. 

On  November  25,  1890,  during  the  September  term 
of  the  superior  court,  the  case  between  these  parties  was 
tried,  and  a  verdict  for  the  plaintiffs  was  rendered.  On 
December  8,  during  the  same  term,  the  defendants  filed 
their  motion  for  a  new  trial,  and  took  an  order  to  show 
cause  on  January  1,  1891,  why  the  motion  should  not 
be  granted,  leave  being  granted  the  defendants  until 
that  date  to  prepare  and  file  their  brief  of  evidence.  On 
December  26,  1890,  while  the  court  was  not  in  session, 
a  paper  purporting  to  be  a  brief  of  the  evidence  was 
filed  in  the  clerk's  office.  It  was  not  agreed  on  by  the 
counsel  for  the  parties,  was  not  approved  by  the  court, 
and  was  not  filed  under  the  direction  and  supervision  of 
the  court.  On  January  1,  1891,  during  the  September 
adjourned  term,  counsel  for  the  defendants  not  being 
present,  counsel  for  the  plaintiffs  moved  to  dismiss  the 
motion  for  a  new  trial.     The  court  declined  to  dismiss 
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it,  and  ordered  that  it  be  continued  until  the  third  Mon- 
day in  January,  and  that  the  defendants  have  until  that 
time  to  make  out  and  file  a  brief  of  the  evidence.  On 
the  third  Monday  (the  19th)  of  January,  the  judge  was 
holding  court  in  another  county;  and  there  was  no  ap- 
pearance for  the  defendants,  and  no  brief  of  evidence 
was  tiled  on  that  day.  Two  days  previously,  the  judge 
of  his  own  motion  had  passed  an  order  that  the  court 
be  adjourned  from  Monday  the  19th  of  January  to  the 
first  Monday  in  February,  "at  which  time  it  will  con- 
vene to  hear  the  report  of  the  committee  on  memorial 
of  A.  E.  Ross."  This  order  was  passed  in  vacation  and 
while  the  court  was  not  in  session.  On  the  first  Mon- 
day (the  2d  day)  of  February,  during  the  September  ad- 
journed term,  1890,  counsel  for  the  defendants  appeared 
and  asked  that  the  motion  be  then  heard.  Counsel 
for  the  plaintifts  asked  that  it  be  dismissed.  Where- 
upon, over  objection  of  the  plaintifts  and  without  preju- 
dice to  their  right  to  be  heard  on  their  motion  to  dis- 
miss the  motion  for  new  trial,  the  court  ordered  that 
the  hearing  of  the  latter  motion  be  continued  till  the 
next  regular  March  term,  and  that  the  movants  have 
until  that  time  to  complete  their  brief  of  evidence,  to  be 
heard  at  such  time  in  the  March  term  as  the  court  might 
direct.  During  that  term  the  motion  for  new  trial  was 
heard.  The  plaintifts  moved  to  dismiss  it,  and  the  over- 
ruling of  their  motion  is  the  ground  of  exception.  Their 
grounds  for  dismissal  were :  (1)  Because  during  the 
September  term,  1890,  no  brief  of  evidence  was  approved 
by  the  court,  nor  agreed  upon  by  counsel,  nor  filed  under 
the  direction  and  supervision  of  the  court.  (2)  The 
court  having  set  the  1st  ai>d  19th  days  of  January, 
1891,  for  the  hearing  of  the  motion  and  the  filing  of  the 
brief  of  evidence,  and  the  defendants  having  failed  to 
appear  on  either  of  those  days,  and  having  failed  on 
both  of  those  days  to  file  a  brief  of  evidence  approved 
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by  the  court  or  agreed  on  by  counsel,  their  motion  for 
a  new  trial  ceased  to  have  legal  existence.  (3)  The 
judge  had  no  legal  right  on  the  17th  of  January,  1891, 
at  chambers,  during  vacation,  and  while  court  was  not 
in  session,  to  pass  an  order  adjourning  court  from  Janu- 
ary 19  to  the  first  Monday  in  February ;  and  had  such 
right  existed,  the  order  of  adjournment  specified  the 
only  business  to  come  before  the  court  at  that  time,  to 
wit  "to  hear  the  report  of  the  committee  on  memorial 
of  A.  E.  Ross."  Hence  no  court  was  legally  in  session 
on  the  first  Monday  in  February ;  and  the  court  had  no 
right  at  that  time  to  pass  an  order  setting  the  hearing 
of  the  motion  for  new  trial  during  the  March  term,  and 
allowing  the  movants  until  that  time  to  perfect  their 
brief  of  evidence. 

Wright  &  Meyerhardt,  by  brief,  for  plaintiffs. 
Junius  F.  Hillyer,  by  brief,  for  defendants. 

Lumpkin,  Justice. 

1.  Until  the  final  adjournment  of  a  term  of  the  su- 
perior court,  it  is,  in  legal  contemplation,  in  session  for 
certain  purposes  all  the  while.  It  may,  and  in  the  na- 
ture of  things  must,  take  recesses  during  which  the  active 
business  of  the  court  is  suspended.  When  the  court  has 
been  adjourned  to  a  certain  day  the  judge  could  not,  of 
course,  before  that  day  arrives,  arbitrarily  convene  the 
court  and  enter  upon  the  trial  of  cases  or  the  transaction 
of  other  business  to  the  prejudice  of  any  party.  All 
persons  interested  in  the  business  of  the  court  would 
have  the  right  to  absent  themselves  until  the  day  fixed 
for  the  court  to  resume  its  session.  Nevertheless  we 
think  there  is  no  doubt  that  the  judge  in  his  discretion 
would  have  the  power  to  pas^  an  order  before  the  be- 
ginning of  the  adjourned  torni,  postponing  the  time  for 
its  meeting  to  a  subseqn- -  "  Uiy,  so  as  to  carry  to  the 
latter  a  motion   for  a  iw  I  previously  set  down  to 
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1)6  heard  on  the  day  to  which  the  regular  term  had  orig- 
inally been  adjourned.  There  could  certainly  be  noth- 
ing wrong  or  unlawful  in  his  so  doing  when  no  injury 
thereby  resulted  to  the  rights  of  any  person  concerned. 

2.  When  the  court  is  in  session  at  an  adjourned  term 
it  ha3  all  the  power  conferred  upon  it  by  law,  and  this 
is  true  though  the  order  appointing  such  adjourned  terra 
may  have  specified  a  particular  business  for  which  the 
court  would  convene.  Being  therefore  in  legal  session, 
the  court  may  transact  any  other  business  coming  before 
it.  Of  course  it  could  not  take  up  and  dispose  of  cases, 
pass  orders  or  do  anything  else  prejudicial  to  the  inter- 
ests of  parties  who  had  no  notice  that  the  court  would 
dispose  of  any  business  other  than  that  specified  in  the 
order  convening  the  term,  or  who  were  absent  from  the 
court,  as  it  was  their  undoubted  right  to  be,  in  conse- 
quence of  the  nature  of  the  order  indicated.  While  the 
court,  so  far  as  the  legality  of  its  orders  and  judgments 
is  concerned,  would  have  the  power  to  proceed  with  its 
business  as  to  persons  present  and  consenting  thereto, 
or  without  legal  reason  for  postponing  action  upon 
their  matters,  it  could  not  proceed  in  disregard  of  the 
rights  of  any  person  who  was  absent  or  in  a  position  to 
justly  claim  that  he  was  surprised  by  the  court's  thus 
unexpectedly  taking  action  in  cases  or  matters  in  which 
he  was  interested. 

3.  The  ruling  set  forth  in  the  third  head-note  accords 
with  the  previous  decisions  of  this  court,  and  its  correct- 
ness is  sufficiently  apparent  without  further  discussion. 

Judgment  affirmed. 


Etchison  v.  Pergbrson,  and  vice  versa. 

1.  A  plea  to  an  action  for  slanderous  words,  which  alleges  that  they 
were  privileged  and  also  that  they  were  true,  is  a  plea  of  justi- 
fication. 
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2.  When  one  church  member  is  a  witness  on  the  trial  of  another  be- 
fore the  proper  church  tribunal,  a  bonajlde  disclosure  of  all  relevant 
facts  is  incumbent  upon  him  as  a  private  moral  duty ;  and  if  those 
facts  necessarily  involve  misconduct  or  even  a  crime  on  the  part 
of  a  person  not  a  member  of  the  church,  the  naming  of  such  per- 
son, as  a  part  of  the  relevant  testimony  of  the  witness,  is  within 
the  protection  of  the  privileged  occasion. 

3.  On  the  trial  of  an  action  of  slander,  where  all  the  special  pleas, 
properly  construed,  are  pleas  of  justification,  and  where  the  evi- 
dence would  not  support  a  plea  of  qualified  privilege,  it  is  error  for 
the  court  to  charge  that  "the  plea  of  justification  was  no  waiver  of 
the  defence  that  the  words  were  privileged." 

4.  Where  the  alleged  slanderous  words  impute  to  the  plaintiff  the 
crime  of  adultery,  and  the  defendant  files  pleas  averring  that  they 
were  privileged  because  spoken  by  him  in  good  faith  to  members 
of  the  family  and  as  a  witness  before  a  church  committee,  and  that 
said  words  are  true,  and  it  appears  from  the  evidence  that  the 
truth  or  falsity  of  such  words  was  within  the  defendant's  personal 
knowledge,  and  that  they  related  to  matters  about  which  he  could 
not  be  mistaken,  he  would  not  be  liable  if  the  words  were  actually 
true ;  but  if  they  were  actually  false,  he  would  be  liable,  because 
in  that  event  the  element  of  good  faith  would  necessarily  be  want- 
ing, and  the  occasion  or  the  circumstances  under  which  the  words 
were  spoken  would  be  no  protection. 

6.  Where  on  the  trial  the  parties,  their  counsel  and  the  court  all 
treated  the  pleas  above  mentioned  as  being  in  no  sense  pleas  of 
justification,  but  dealt  with  them  as  pleas  of  privileged  communi- 
cations only,  a  verdict  for  the  defendant  based  on  those  pleas 
alone,  and  denominating  them  pleas  of  privilege,  should  be  con- 
strued as  sustaining  them  only  as  understood  and  submitted  by 
the  court.  Thus  construed,  the  verdict  in  this  case  does  not  find 
that  the  alleged  slanderous  words  were  true,  but  in  effect  finds 
the  contrary.  If  the  words  were  false,  they  were,  under  the  evi- 
dence, knowingly  false,  and  therefore  could  not  be  privileged  ;  if 
they  were  true  they  were  justified,  and  the  question  of  privilege 
was  immaterial.  The  trial  having  been  conducted  under  a  mis- 
apprehenwon  on  this  point,  a  new  trial  was  properly  granted. 
February  1,  1882. 

Slander.  Justification.  Privilege.  New  trial.  Before 
Judge  Harris.  Heard  superior  court.  March  term, 
1891. 

Action  for  words,  by  Mrs.  Etchison  against  her 
brother  Robert  Pergerson.  In  the  first  count  it  was  al- 
leged that  on  September  16,  1889,  the  defendant  falsely 
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and  maliciouBly  said  of  the  plaintiff:  "  I  caught  Mely 
(meaning  the  plaintiff)  and  Lee  (meaning  W.  C.  Lee)  in 
the  woods  together.  I  know  she  is  guilty  of  adultery 
with  Lee,  for  they  have  been  too  intimate."  In  the 
second  count  it  was  alleged  that  on  November  2,  1889, 
the  defendant,  while  giving  his  evidence  before  a  com- 
mittee of  the  M.  E.  Church  at  Corinth,  Qa.,  falsely  and 
maliciously  said  of  the  plaintiff :  "Saw  her  coming  down 
the  road  until  she  got  near  where  W.  C.  Lee  turned  into 
the  woods,  and  she  went  into  the  woods  looking  about 
as  if  looking  for  some  one.  Mrs.  Etchison  stated  she 
was  going  to  her  cotton-patch,  when  asked  by  witness 
who  she  was  looking  for ;  and  witness  told  her  there 
was  no  use  of  telling  one  any  such  story,  that  the  man 
she  was  looking  for  I  had  run  out  of  that  woods ;  and 
she  exclaimed,  'O !  Bobbie,  do  not  tell  it ;  do  not  tell 
Father  or  Mother.'  Witness  asked  her  why  she  did  it, 
and  she  said  she  was  paid  and  persuaded" ; — ^thereby 
meaning  that  plaintiff  followed  W.  C.  Lee  in  the  woods 
near  her  father's  house  at  which  she  was  staying,  to  have 
criminal  intercourse  with  him,  and  charging  that  she  ad- 
mitted or  confessed  that  she  had  been  paid  and  per- 
suaded by  W.  C.  Lee  for  him  to  have  carnal  knowledge 
of  her  person.  The  defendant  pleaded  that  the  allega- 
tions and  words  charged  upon  are  true,  and  were  true  at 
the  time  they  are  alleged  to  have  been  used.  Further, 
that  all  of  the  language  used  was  privileged  communi- 
cations ;  that  the  language  in  the  first  count  was  used  to 
his  father  and  mother  concerning  the  conduct  and  wel- 
fare of  his  sister,  not  with  malice  or  falsely  but  in  dis- 
charge of  his  domestic  duty,  for  the  good  of  his  sister 
and  the  honor  of  his  family ;  and  the  language  in  the 
second  count  was  used  in  discharge  of  his  moral  and 
religious  duty  as  a  member  of  his  church,  without  malice 
and  truthfully,  when  bova  fide  testifying  in  a  church 
trial  when  called  upon  to  give  evidence  in  the  matter 
involved. 
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The  jury  found  for  the  defendant  on  the  plea  of  priv- 
ileged communications.  The  plaintiflPs  motion  for  a 
new  trial  was  sustained  on  one  ground  only,  and  the 
defendant  excepted.  The  plaintift'  excepted  to  the  over- 
ruling of  the  other  grounds  of  the  motion.  The  ground 
on  which  a  new  trial  was  granted  was,  that  the  verdict 
was  contrary  to  the  charge  of  the  court  as  follows : 
"While  it  is  true,  as  between  members  of  the  same 
church  enforcing  their  discipline,  whatever  a  member  of 
the  church  is  called  upon  to  say  in  the  discharge  of  that 
moral  duty,  the  communication  is  privileged ;  but  that 
privilege  does  not  allow  him  or  extend  to  him  the  right 
to  go  outside  and  to  attack  the  character  of  people  who 
are  not  members  of  the  church  and  are  not  connected 
with  the  church.  So  if  you  find,  gentleman  of  the  jury, 
Mrs.  Etchison  was  not  a  member  of  that  church,  then  I 
charge  you  that  the  fact  Mr.  Pergerson  testified  before 
the  committee  in  reference  to  Mr.  Lee,  and  at  the  same 
time  in  his  testimony  charged  the  plaintiff  in  this  case 
with  adultery,  the  fact  that  he  was  before  the'  church 
committee  would  not  exonerate  him  if  the  plea  of  justi- 
fication fails ;  and  I  charge  you  the  plaintiff  would  be 
entitled,  under  those  circumstances,  to  recover  whatever 
the  evidence  shows  she  has  been  damaged."  It  appears 
from  the  evidence  that  Lee  was  on  trial  before  the 
church  committee  on  a  charge  of  adultery  with  the 
plaintiff,  and  the  defendant,  who  had  been  summoned  as 
a  witness,  there  testified  that  he  watched  for  Leg  in  the 
woods  near  John  Pergerson's  house ;  that  Lee  came  up 
to  where  he  was,  and  plaintiff  went  into  the  woods  look- 
ing as  if  she  were  looking  for  some  one,  and  when  asked 
by  defendant  for  whom  she  was  looking,  she  said  she 
was  going  to  her  cotton-patch,  and  he  told  her  there 
was  no  use  in  telling  any  such  a  story,  that  the  man  she 
was  looking  for  he  had  run  him  out  of  that  woods,  and 
she  exclaimed,  "Oh !  Bobbie,  do  not  tell  it ;  do  not  tell 
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Father  and  Mother !"  ;  that  he  then  asked  her  why  she 
did  it,  and  she  said  she  was  paid  and  persuaded.  Lee 
was  present  at  that  trial,  and  so  were  others  not  members 
of  that  church ;  the  trial  waa  public.  The  plaintift'  was 
not  present,  nor  was  she  a  member  of  that  church. 

The  other  grounds  of  the  motion  for  a  new  trial  were, 
that  the  verdict  was  contrary  to  law  and  evidence  ;  and 
that  the  court  erred  in  charging  that  the  plea  of  justifi- 
cation was  no  waiver  of  the  defence  that  the  words  were 
privileged,  and  in  refusing  to  eharge  to  the  contrary. 

P.  H.  Brewster,  T.  H.  Whitaker  and  F.  S.  Loptin,  for 
plaintift'. 

P.  F.  Smith,  Adamson  &  Jackson  and  W.  H.  Daniel, 
for  defendant. 

Lumpkin,  Justice. 

1.  Plaintiff^  below  brought  suit  against  her  own 
brother  for  slanderous  words  imputing  to  her  a  disgrace- 
ful crime.  The  defence  was  that  the  words  spoken  were 
privileged  communications,  and  were  true.  If  defendant 
spoke  the  truth  of  his  sister  in  this  case,  it  was  not 
slander,  and  therefore  it  was  not  actionable  to  speak  it. 
A  plea  of  privilege,  with  proper  allegations,  is  avail- 
able and  complete  without  averring  the  truth  of  the 
words  spoken.  The  gravamen  of  a  plea  undertaking  to 
combine  both  of  these  defences  necessarily  is  that  the 
words  were  true^  and  accordingly,  such  a  plea  should  be 
treated  simply  as  one  of  justification.  The  greater  in- 
cludes the  less,  and  hence  where  the  defendant  in  a 
slander  case  says  by  his  plea,  "I  spoke  the  words  com- 
plained of;  the  occasion  was  one  of  privilege  author- 
izing me  to  do  so  [setting  it  forth],  and  I  told  the  truth," 
nothing  is  really  material  but  the  last  allegation,  and 
defendant  must  make  it  good  by  competent  proof.  He 
is  not  relieved  of  this  responsibility  by  any  averment 
that  it  was  a  privileged  occasion.  All  other  allegations 
are  merged  into  and  absorbed  by  the  main,  controUmg 
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defence  that  the  words  are  not  actionable  because  they 
were  the  truth,  and  consequently  were  justified. 

2.  Our  statute  declares  that  bona  Jide.  statements, 
made  in  the  performance  of  a  private  duty,  either  legal 
or  moral,  are  privileged  comn^unications.  Code,  §2980. 
The  law  recognizes  the  necessity  and  propriety  of  an 
investigation  by  a  church  of  alleged  misconduct  on  the 
part  of  its  members ;  and  when  one  member  is  a  witness 
before  a  proper  tribunal  of  the  church  upon  the  trial  of 
another,  it  is  his  duty  to  state  everything  within  his 
knowledge  relevant  to  the  matters  under  investigation. 
In  the  bona  fide  discharge  of  this  duty  he  will  be  pro- 
tected. While  the  privilege  of  the  occasion  would  not 
authorize  the  witness  unnecessarily  to  state  facts  detri- 
mental to  the  character  or  conduct  of  persons  not  con- 
nected with  the  church,  he  may  and  should  state  all 
facts  which  throw  light  upon  the  conduct  of  the  mem- 
ber on  trial.  The  present  case  affords  an  apt  illustra- 
tion of  the  propriety  of  this  ruling.  The  charge  was 
adultery,  and  the  witness  was  stating  facts  tending  to 
show  that  his  brother  in  the  church  had  committed  this 
offence.  This  necessarily  involved  like  guilt  on  the  part 
of  some  woman,  and  mentioning  her  name  was  indis- 
pensable to  a  full  and  fair  investigation.  Besides,  it  was 
essential  that  this  be  done  in  order  to  enable  the  accused 
to  make  his  defence.  No  man  or  woman  can  commit 
adultery  alone,  and  a  charge  of  this  sort  against  one 
cannot  be  proved  or  answered  without  disclosing  the 
name  of  the  alleged  confederate.  The  testimony  of  a 
witness  in  a  church  trial  against  the  person  accused  be- 
ing privileged,  the  protection  of  the  occasion  extends  to 
the  statement  of  all  facts  necessary  to  develop  the  whole 
truth.  This  rule  is  applicable  not  only  in  adultery 
cases,  but  in  all  others  when  for  like  reasons  its  enforce- 
ment would  be  proper.  The  court  below  charged,  in 
effect,  that  bona  fide  statements  made  by  defendant  as  a 
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witness  before  the  church  committee  concerning  the 
alleged  misconduct  of  the  member  on  trial  were  priv- 
ileged communications  so  far  only  as  they  related  to  the 
accused,  and  that  this  occasion  would  not  protect  the 
witness  in  making  statements  imputing  the  crime  of 
adultery  to  the  plaintiff,  she  not  being  a  member  of  the 
church,  unless  the  plea  of  justification  was  sustained. 
A  new  trial  was  granted  because,  in  the  opinion  of  the 
court,  the  jury  found  contrary  to  this  charge.  We  do 
not,  as  has  been  perceived,  concur  with  our  distinguished 
brother  of  the  circuit  bench  in  the  correctness  of  the 
latter  part  of  this  charge,  nor  do  we  think  a  new  trial 
should  have  been  granted  for  the  reason  stated,  though 
we  are  satisfied  it  should  have  been  granted  for  other 
reasons  appearing  in  this  opinion. 

3.  We  have  shown  that  the  real  defence  to  plaintift^'s 
action  made  by  defendant's  pleas  was  justification.  As 
will  be  seen  in  the  next  division  of  this  opinion,  the 
evidence  would  not  have  supported  a  plea  of  qualified 
privilege,  if  one  had  been  made,  disconnected  with  the 
defence  of  justification.  The  charge  quoted  in  the  third 
head-note,  therefore,  gave  the  defendant  the  benefit  of 
the  defence  that  the  words  were  privileged,  when  it  was 
neither  pleaded  as  it  should  have  been,  nor  sustained  by 
evidence.     Consequently  this  charge  was  erroneous. 

4.  The  truth  or  falsity  of  the  words  spoken  by  de- 
fendant concerning  his  sister  was  within  his  personal 
knowledge.  What  he  said  was  either  true  or  know- 
ingly false.  If  true,  the  defence  of  justification  was 
established,  and  that  of  privilege  was  immaterial  either 
as  to  averment  or  proof.  If  knowingly  false,  the  words 
could  not  have  been  spoken  in  good  faith,  and  there- 
fore, in  neither  event  was  the  attempted  defence  that 
the  words  were  privileged  sustained.  The  defendant 
told  the  truth  about  his  sister,  or  he  deliberately  slan- 
dered her.     If  his  statements  were  true,  his  defence  is 
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complete.  If  not,  htf  is  liable,  for  the  reason  that  under 
the  facts  of  this  record  there  could  have  been  no  good 
faith  in  his  conduct  unless  the  wordij  were  true,  and  the 
law  does  not  permit  one  person  to  wilfully  slander  an- 
other on  any  occasion  or  under  any  circumstances. 

6.  On  the  trial  the  parties,  their  counsel  and  the  court, 
all  treated  the  pleas  above  referred  to  as  pleas  of  priv- 
ileged communications  only.  The  jury  so  regarded 
them  and  so  denominated  them  in  their  verdict  for  de- 
fendant based  upon  them.  They  were  really  pleas  of 
justification,  but  the  verdict  should*  be  construed  in  the 
light  of  the  facts  just  stated.  Thus  construed,  it  does 
not  find,  that  the  alleged  slanderous  words  were  true. 
Its  eftect  was  rather  that  they  were  not  true,  but  spoken 
in  good  faith  on  a  privileged  occasion.  For  the  reasons 
stated  in  the  head-notes  and  in  this  opinion,  this  case 
should  be  tried  again.  The  trial  judge,  therefore,  did 
not  err  in  granting  a  new  trial,  though  he  did  so  for  a 
reason  other  than  those  which  bring  us  to  the  same  con- 
clusion. Judgment  affirmed. 


Smith  v.  The  State.  ss  ei?, 

1 100    624' 

A  self-criminating  admission  made  to  the  sheriff  by  a  prisoner  in  109  8i2| 

jail  in  response  to  the  sheriff's  admonition  in  these  terms:  "You       1  ^r — j^ 
know  you  are  the  man ;  they  got  your  cap,  and  you  might  as  well        120    26l| 
own  up,"  is  of  doubtful  admissibility,  but  the  other  evidence 
establishing  the  prisoner's  guilt  beyond  all  question,  a  new  trial 
ought  not  to  be  granted. 

While  it  is  the  better  practice  to  show  by  preliminary  evidence 
that  confessions  intended  to  be  proved  were  made  freely  and  vol- 
untarily, yet  where  such  evidence  is  omitted  until  after  the  con- 
feesions  are  received,  it  may  then  be  introduced. 
Februarys,  1892. 


Criminal  law.    Confession.     Practice.     Before  Judge 
BoYNTOir.     Newton  superior  court.     March  term,  1891. 
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G.  W.  Glbaton,  Capers  DicKSoif  and  J.  P.  Rogers,  for 
plaintiff  in  error. 

W.  A.  Little,  attorney-general,  by  J.  H.  Lumpkin, 
and  Emmett  Womack,  solicitor-general,  contra. 

Lumpkin,  Justice. 

The  accused  was  convicted  of  the  crime  of  rape,  and 
to  the  overruling  of  his  motion  for  a  new  trial  he  ex- 
cepted. The  grounds  of  the  motion  were,  that  the  ver- 
dict was  contrary  to  law  and  evidence,  that  the  court 
erred  in  admitting  a  self-criminating  admission,  desig- 
nated in  the  motion  as  a  confession,  made  by  the  ac- 
cused to  the  sheriff  in  response  to  an  admonition  by  the 
latter  as  stated  in  the  first  head-note,  and  that  the  court 
erred  in  permitting  the  "confession"  to  be  proved  with- 
out first  requiring  the  State  to  show  it  was  freely  and 
voluntarily  made.  It  seems  diflicult  to  impress  upon 
sheriffs  and  other  oflicers  the  gross  impropriety  of  im- 
properly obtaining  confessions  from  prisoners  in  their 
custody.  In  Qreen  v.  The  State,  88  Ga.  616,  15  S.  E. 
Rep.  10,  we  took  occasion  to  comment  upon  this  subject. 
In  view  of  what  we  there  said^  we  would  probably  grant 
a  new  trial  in  the  present  case  if  there  was  any  doubt 
whatever  of  the  prisoner's  guilt,  but  the  evidence  against 
him  being  clear  and  overwhelming,  we  feel  constrained 
to  let  the  verdict  stand. 

When  the  St^te  seeks  to  introduce  the  confessions  of 
a  prisoner  on  trial,  it  would  be  better  to  begin  by  show- 
ing they  were  freely  and  voluntarily  made  and  not 
improperly  induced  by  another,  but  when  evidence  of 
confessions  has  been  received  without  objection  by  the 
accused  or  his  counsel,  and  without  requiring  the  pre- 
liminary proof  indicated  to  be  first  introduced,  no  error 
is  committed.  Even  after  evidence  of  the  confessions 
has  been  admitted,  the  court  may  at  any  time,  of  its  own 
motion  or  at  the  instance  of  the  accused,  have  an  inves- 
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tigation  made  to  determine  whether  or  not  the  evidence 
has  been  properly  received,  and  upon  ascertaining  that 
it  has  not,  may  rule  it  out.  Judgment  affirmed. 


Cheney  et  al.  v.  Powell.  *  97  em 

88    629 
108    252 

A  declaration  alleging  thatS.,  C,  L.  and  L.  (L.  and  L.  having  the     ^g-^ 
same  name,  one  of  them  being  solvent  and  the  other  insolvent)     m     83 
combined  to  defraud  plaintiff  by  having  the  insolvent  L.  execute 
a  lease  to  8.  and  C,  covering  premises  to  which  none  of  them  had 
title,  and  then  by  means  of  false  representations  to  sell  the  lease 
to  plaintiff,  making  him  believe  it  was  executed  by  the  solv- 
ent L.,  the  declaration  further  alleging  that  the  fraud  was  suc- 
cessfully accomplished  and  the  plaintiff  thereby  damaged,  sets 
forth  a  cause  of  action  against  all  the  conspirators  for  the  tort. 
Although  the  declaration  does  not  expressly  allege  that  the  plain- 
tiff was  deceived  by  the  fraudulent  misrepresentations  of  the  de- 
fendants, this  was  plainly  implied,  and  the  declaration  is  amend- 
able so  as  to  allege  the  fact  expressly. 
February  15,  1892. 

Fraud.  Contracts.  Parties.  Before  Judge  Jenkins. 
Laurens  superior  court.     July  term,  1891. 

Action  for  damages,  by  Powell  against  Lowry  sr., 
Lowry  jr.,  Cheney  and  Strickland.  The  declaration 
contained  the  following  allegations  :  Cheney  and  Strick- 
land were  operating  a  turpentine  business  in  Laurens 
county,  and  after  some  negotiations  between  them  and 
Powell  for  the  sale  of  said  turpentine  farm,  etc.  to 
Powell,  the  trade  was  consummated,  they  selling  and 
conveying  to  him,  among  other  things,  a  lease  to  certain 
lots  of  land  in  Laurens  county  for  turpentine  purposes 
(specifying  the  numbers  of  the  lots  and  the  districts  of 
the  county),  he  paying  them  therefor  $3,000.  When  the 
negotiations  for  the  sale  of  said  farm,  etc.  began,  Cheney 
and  Strickland  did  not  have  or  hold  the  lease  to  these 
lots  or  any  of  them,  nor  was  said  lease  in  existence ; 
but  pending  the  negotiations,  seeing  that  Powell  was 
anxious  to  purchase  a  considerable  quantity  of  land  for 
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turpentine  purposes,  they  conceived  a  fraudulent  and  il- 
legal plan  by  which  they  afterwards  defrauded  and  dam- 
aged him  $5,000,  and  in  collusion  with  the  two  Lowrys 
and  with  their  direct  aid  and  assistance,  they  together 
perfected  and  carried  out  said  plan  in  the  following 
manner:  A  few  days  before  the  consummation  of  the 
trade  with  Powell,  Cheney  and  Strickland  proceeded  to 
the  home  of  the  Lowrys  and  proposed  to  Lowry  sr. 
that  if  he  would  sign  and  make  a  lease  to  Holland, 
Strickland  &  Co.  to  the  lots  of  land  before  mentioned, 
notwithstanding  said  lease  would  be  absolutely  void, 
Cheney  and  Strickland  could  perfect  a  sale  of  the  same 
to  Powell,  and  if  they  succeeded  in  so  doing  they  would 
give  him  one  third  of  the  amount  derived  therefrom; 
whereupon  Lowry  sr.,  though  entering  heartily  into  the 
scheme,  refused  to  sign  the  lease  for  the  reason  that  he 
was  a  man  of  financial  responsibility  and  feared  he 
might  be  held  directly  accountable  thereon,  and  then 
stated  that  if  the  scheme  would  be  as  eftectual  he  could 
procure  Lowry  jr.,  who  bore  the  same  initials  as  him- 
self and  was  financially  irresponsible,  to  sign  and  make 
same;  whereupon  it  was  agreed  that  this  should  be 
done,  and  in  pursuance  of  the  agreement  Lowry  jr.  was 
informed  of  the  entire  fraudulent  scheme,  and  he  signed 
the  fraudulent  lease  on  the  promise  that  he  should  re- 
ceive $200  of  the  amount  to  be  so  fraudulently  obtained 
from  Powell.  The  lease  purports  to  have  been  executed 
October  20,  1887,  and  made  to  Holland,  Strickland  & 
Co.,  a  firm  composed  of  one  Holland  and  said  Cheney 
and  Strickland;  whereas  in  fact  it  was  executed 
on  or  about  October  15,  1888,  a  considerable  time  after 
the  dissolution  of  that  firm  by  th«  death  of  Holland.  To 
induce  Powell  to  purchase  the  lease  Cheney  and  Strick- 
land represented  and  stated  that  it  had  been  signed  on 
the  day  therein  set  forth  by  Lowry  sr.,  whom  they  de- 
clared was  a  man  of  financial  responsibility  and  owned 
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title  to  all  the  lots  mentioned  therein,  and  to  eleven 
other  lots  of  land  ;  and  that  they  had  paid  said  Lowry 
for  the  lease  $3,000,  the  amount  specified  therein.  At 
the  time  of  the  making  and  signing  of  this  lease  neither 
of  the  Lowrys  had  any  title  or  color  of  title  to  the  lots 
therein  mentioned,  nor  any  right  to  convey  the  same  or 
the  timber  thereon  in  any  manner ;  and  this  was  well 
known  to  Cheney  and  Strickland  at  the  time  they  ac- 
cepted the  lease.  Neither  Cheney,  nor  Strickland,  nor 
either  of  the  Lowrys  ever  paid  one  cent  for  the  lease, 
but  the  making  and  signing  of  it,  the  representations  to 
Powell  and  the  actual  sale  of  the  lease  to  him  all  formed 
one  complete  scheme  to  defraud  him,  by  which  he  was 
damaged  $5,000.  The  lease  was  absolutely  void,  illegal 
and  worthless,  and  Powell  has  received  no  profit  or 
benefit  therefrom,  nor  can  he  receive  any,  for  the  reason 
that  none  of  the  defendants  had  any  title  or  interest  in 
the  land,  and  did  convey  no  interest  to  him.  After  the 
payment  by  him  of  the  $8,000  to  Cheney  and  Strick- 
land for  the  lease,  Cheney  and  Strickland  paid  to  Lowry 
sr.  $1,000  as  his  third  of  the  proceeds  of  the  sale  for 
procuring  Lowry  jr.  to  sign  the  lease,  and  Lowry  sr. 
thereupon  paid  Lowry  jr.  $200  for  signing  it.  Powell 
has  made  repeated  demands  on  the  defendants  for  the 
$3,000,  but  payment  has  been  refused.  Before  Powell 
had  fully  ascertained  the  complicity  of  all  the  defend- 
ants in  the  scheme  to  defraud  and  injure  him,  he  sued 
two  of  them,  Cheney  and  Strickland,  to  recover  the 
amount  so  illegally  obtained  from  him,  and  not  until  the 
trial  of  the  case  was  he  fully  apprised  of  all  the  illegal 
acts  of  the  defendants ;  whereupon  he  withdrew  his  case 
in  order  to  bring  it  against  all  of  the  defendants,  that 
the  ends  of  justice  might  be  more  completely  subserved. 
The  prosecution  of  said  suit  was  vigorously  and  stub- 
bornly defended  by  Cheney  and  Strickland,  and  Powell 
has  been  damaged  $1,000  in  the  expenses  and  costs  in- 
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oident  to  the  same.  The  defendants  have  acted  in  ex- 
treme bad  faith,  have  been  stubbornly  litigious  and  have 
caused  Powell  great  and  unnecessary  trouble  and  ex- 
pense in  employing  counsel,  attending  court,  and  being 
deprived  of  the  use  of  the  amount  so  paid  by  him,  etc. 

Martin  &  Smith  and  J.  M.  Stubbs,  for  plaiutifts  in 
error. 

Griner  &  Wade,  by  Hines,  Shubrick  &  Feldbr,  contra. 

Lumpkin,  Justice. 

The  error  assigned  is  the  refusal  of  the  court  to  sus- 
tain a  demurrer  to  plaintiffs  declaration.  The  contents 
of  the  declaration  will  be  found  in  the  reporter's  state- 
ment. The  grounds  of  the  demurrer  were,  in  substance : 
(1)  That  the  declaration  set  forth  no  cause  of  action,  and 
was  vague,  uncertain  and  indefinite.  (2)  That  there  was 
a  misjoinder  of  parties,  there  being  no  allegation  of  any 
contract,  agreement  or  conversation  between  plaintiff 
and  the  Lowrys,  or  that  they  did  or  said  anything  to  con- 
tribute to  carrying  out  the  fraudulent  scheme  by  which 
plaintiff  was  damaged.  (3)  That  the  declaration  does 
not  allege  plaintiff  has  been  evicted  from  the  premises, 
or  kept  out  of  possession  by  a  better  outstanding  title. 
(4)  That  the  declaration  fails  to  show  that  plaintiff  ex- 
ercised any  diligence  in  making  the  contracts,  and  con- 
sequently the  doctrine  of  caveat  emptor  is  applicable. 

1.  The  first  ground  of  the  demurrer  is  not  well 
founded.  The  allegations  of  the  declaration  cover  all 
the  elements  which,  under  the  code,  §§2958,  3174,  give 
a  right  of  action.  It  states  there  were  willful  misrepre- 
sentations of  material  facts  made  to  induce  plaintiff*  to 
act,  and  upon  which  he  did  act  to  his  injury.  There  is 
an  additional  element  essential  to  an  action  for  deceit, 
viz.  want  of  knowledge  by  the  plaintiff  that  the  repre- 
sentations were  false.  It  must  be  shown  that  he  was 
deceived.     5  Am.  &  Eng.  Enc.  of  Law,  818,  327 ;  1  Bige- 
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low,  Fraud,  466.  While  this  fact  is  not  slated  in  express 
terms,  it  is  clearly  implied.  Although  it  is  not  in  so 
many  words  alleged  that  plaintiff*  was  ignorant  of  the 
falsity  of  the  representations  made  to  him  by  Cheney  and 
Strickland,  it  is  alleged  that  he  was  ignorant  of  the 
fraudulent  conduct  of  the  Lowrys  and  of  the  conspiracy 
in  regard  to  the  lease  until  after  suit  had  been  instituted 
against  Cheney  and  Strickland ;  and  this  being  true,  it 
would  necessarily  follow  that  he  was  deceived  by  the 
representations  of  Cheney  and  Strickland.  Besides,  he 
alleges  that  he  was  defrauded  by  these  representations, 
which  implies  that  he  was  deceived  by  them,  for  he 
could  not  have  been  defrauded  if  he  had  known  the  rep- 
resentations were  false. 

In  support  of  this  ground  of  the  demurrer,  it  was  con- 
tended here  that  this  was  really  a  suit  to  rescind  a 
contract  and  recover  money  had  and  received  thereon,  < 
and  yet  the  plaintiff  in  his  declaration  made  "no  offer  of 
restoration."  In  a  case  where  rescission  is  prayed  for, 
the  rule  is  that  the  plaintiff  cannot  claim  to  have  his 
money  back  without  restoring,  or  offering  to  restore,  the 
fruits  of  the  contract.  This  is  not  such  a  case.  The 
action  treats  the  contract  as  one  into  which  plaintiff  was 
induced  to  enter  by  defendants'  frarud,  and  seeks  to  re- 
cover the  damages  thus  sustained.  Besides,  there  w. 
really  nothing  to  restore.  The  lease  being  fraudulept, 
void  and  valueless  from  its  inception,  and  the  defendant 
having  no  title  or  color  of  title,  the  plaintiff  obtained 
nothing.  The  perpetrators  of  the  fraud  had  no  equity 
which  would  entitle  them  to  demand  a  tender  of  any- 
thing as  a  requisite  to  this  suit.  It  would  be  a  mere 
farce  to  require  plaintiff  to  offer  back  the  worthless 
paper,  and  he  should  be  allowed  to  proceed  with  his 
case,  accounting,  of  course,  for  whatever  value,  if  any, 
he  may  have  derived  from  the  possession  of  the  premises, 
or  showing  that  there  was  none. 

2.  To  the  ground  of  the  demurrer  alleging  a  mis- 
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joinder  of  parties,  it  is  sufficient  to  reply  that  the  action 
is  in  tort,  and  the  declaration  alleges  a  conspiracy.  In 
such  cases  it  is  optional  with  the  plaintiff  to  sue  all  the 
conspirators  or  one  of  them  only,  and  recover  the  entire 
damages  from  that  one.  Cooley,  Torts,  124,  125,  133. 
It  is  argued  that  no  privity  between  plaintiff  and  the 
Lowrys  is  alleged,  inasmuch  as  the  plaintiff  shows  no 
contract,  agreement  or  conversation  between  himself 
and  the  Lowrys.  The  allegation  of  eonspiracy  is  suf- 
ficient to  show  privity.  One  who  makes  wilfully  false 
representations  to  be  fraudulently  used  by  another  as  an 
inducement  to  a  third  to  enter  into  a  contract  with  the 
party  repeating  them,  is  as  much  guilty  of  a  deceit 
as  the  latter,  and  is  equally  liable  to  the  party  deceived. 
A  fortiori^  where  one  executes  a  void  contract  fraudu- 
lently intending  it  to  be  used  by  another  as  a  basis  of  a 
-contract  with  a  third  party,  he  will  be  liable  to  the  latter, 
jointly  with  the  person  so  using  the  void  contract,  if 
injury  to  the  third  person  is  thus  occasioned. 

3.  Nor  was  it  necessary  to  allege  eviction.  The  ac- 
tion sounded  in  tort  for  the  deceit,  and  not  in  contract. 
It  is  unlike  a  suit  for  a  breach  of  warranty  of  title  to 
land,  which  need-  not  allege  any  fraud  whatever  in  the 
defendant.  This  action  is  brought  to  .recover  damages 
for  a  tortious  injury  fraudulently  perpetrated  on  the 
plaintiff  by  deceitfully  obtaining  his  money  for  some- 
thing absolutely  valueless,  and  so  known  to  be  by  de- 
fendants when  the  wrong  was  done.  1  Bigelow,  Fraud, 
527  et  seq.;  Parham  v.  Randolph,  4  How.  (Miss.)  435, 
451. 

4.  The  doctrine  of  caveat  emptor  does  not  apply  where 
a  fraud  of  this  character  has  been  committed.  Cer- 
tainly the  perpetrators  of  a  fraud  should  not  be  per- 
mitted to  set  up  as  a  defence  the  plaintiff's  reliance  upon 
their  good  faith  and  honesty.  1  Bigelow,  Fraud,  528 ; 
Kerr,  Fraud  &  Mistake,  81 ;  Parham  i?.  Randolph,  5M;>ra. 

Judgment  affirmed. 
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Hart  r.  The  State, 

!•  Prima  facie  a  local  statute  which  prohibits  the  sale  of  spirituous 
liquors  within  6  miles  of  certain  specified  churches  applies  only 
to  sales  outside  of  the  limits  of  incorporated  towns,  villages  or 
cities. 

2.  Where  the  General  Assembly  incorporates  a  town  in  the  month  of 
August  and  confers  express  authority  upon  the  corporate  body  to 
grant  licenses  to  retail  spirituous  liquors,  such  act  is  not  repealed 
or  in  any  way  modified  by  a  subsequent  act,  passed  in  the  follow- 
ing October  by  the  same  General  Assembly,  prohibiting  sale 
within  5  miles  of  certain  specified  churches,  it  not  appearing  that 
any  of  the  churches  named  are  situate  within  the  town  so  incor- 
porated. 
February  IS.  1802. 

Criminal  law.  Liquor.  Statutes.  Before  Judge 
Jenkins.     Laurens  superior  court.     July  term,  1891. 

Reported  in  the  decision. 

HiNES,  Shubrick  &  Felder,  for  plaintiff  in  error. 

H.  G.  Lewis,  solicitor-general,  by  H.  T.  Lewis,  contra. 

Lumpkin,  Justice. 

On  August  23d,  1889,  the  General  Assembly  passed 
an  act  incorporating  the  town  of  Lovett  in  the  county 
of  Laurens,  providing  therein,  among  other  things,  that 
the  mayor  and  councilmen  should  have  power  to  raise 
revenue  by  imposing  taxes  on  the  sale  of  spirituous  liq- 
uors in  said  town.  On  October  25th,  1889,  the  same 
General  Assembly  passed  an  act  prohibiting  and  making 
penal  the  sale  of  spirituous,  malt  or  intoxicating  liquors 
within  five  miles  of  twenty  named  churches  in  said 
county,  including  Pleasant  Hill.  On  the  29th  of  the 
same  month  another  act  was  passed,  regulating  the  sale 
of  liquors  in  said  county. 

Hart  was  indicted  for  a  violation  of  the  second  of  the 
above  mentioned  acts,  it  being  alleged  in  the  indictment 
that  he  unlawfully  sold  spirituous,  malt  and  intoxicating 
liquors  within  five  miles  of  Pleasant  Hill  church  in  the 
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county  of  Laurens,  the  indictment,  however,  not  alleging 
that  the  sale  took  place  outside  the  corporate  limits  of  the 
town  of  Lovett.  The  accused  demurred  to  the  indictment, 
and  the  demurrer  was  heard  and  determined  in  connec- 
tion with  an  admission  that  he  had  obtained  a  license  to 
sell  spirituous  liquors  from  the  corporate  authorities  of 
the  town  of  Lovett.  The  bill  of  exceptions  assigns  as 
error  the  overruling  of  this  demurrer,  which,  among 
other  questions  thereby  raised,  presented  those  suggested 
in  the  head-notes,  our  rulings  upon  which  dispose  of 
the  case. 

1.  Acts  forbidding  the  sale  of  liquors  in  the  vicinity 
of  churches  are  in  the  nature  of  police  regulations. 
Their  manifest  purpose  is  to  secure  peace,  tranquilfity 
and  good  order  at  and  around  these  places  devoted  to 
divine  worship,  by  preventing  the  location  of  liquor- 
shops  so  near  as  to  subject  congregations  to  those  annoy- 
ances and  disturbances  which  too  frequently  result  from 
the  sale  and  use  of  ardent  spirits.  The  benefits  arising 
from  legislation  of  this  kind  are  peculiarly  adapted  to 
and  needed  by  churches  located  in  the  country,  for  the 
reason  that  they  are  not  otherwise  protected  from  the 
evils  mentioned  ;  but  in  cities,  towns  and  villages,  duly 
incorporated  and  having  regular  police  officers  specially 
charged  with  the  duty  of  looking  after  places  where 
liquors  are  sold,  and  preserving  order  at  and  around 
them,  there  is  far  less  likelihood  of  disorderly  conduct, 
and  when  it  does  occur,  it  can  be  promptly  suppressed. 
Indeed,  churches  within,  and  in  the  vicinity  of,  these 
municipalities  are,  as  a  general  rule,  so  far  as  the  sales 
of  liquors  inside  the  incorporations  are  concerned,  suffi- 
ciently protected  by  the  municipal  regulation  and  super- 
vision. Such,  we  think,  has  been  the  legislative  view 
of  this  subject  in  this  State.  Hence,  there  is  no  good 
reason  for  presuming,  in  the  absence  of  an  express  de- 
claration to  that  effect,  that  the  act  now  under  consider- 
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ation  was  intended  to  apply  to  sales  of  liquor  in  an 
incorporated  town  previously  authorized  to  license  such 
sales.  Of  course,  if  it  affirmatively  appeared  that  Pleas- 
ant Hill,  or  any  other  church  specified  in  the  act,  was 
actually  in  the  town  of  Lovett,  the  act  would  be  operative 
in  all  the  territory  lying  within  five  miles  of  such  church, 
including  the  town,  but  as  this  does  not  appear,  either 
in  the  act  itself  or  in  the  record  before  us,  we  must  pre- 
sume that  none  of  these  churches  are  in  the  town,  and 
that  as  the  General  Assembly  intended  by  the  act  to 
deal  only  with  sales  of  liquor  in  the  country,  sales  in 
the  town  are  not  aftected  by  its  provisions. 

2.  What  has  been  said  leads  to  the  conclusion  that 
the  act  of  August  23d,  providing  for  the  sale  of  liquor 
in  the  town  of  Lovett,  was  not  repealed  or  modified  by 
the  act  of  October  25th,  which  relates  to  territory  out- 
side of  incorporated  towns  ;  and  irrespective  of  the  views 
already  expressed,  it  would  seem  that  under  the  general 
rules  for  interpreting  statutes,  the  latter  act  would  not 
aifect  the  former.  Sutherland  on  Statutory  Construction, 
§§152,  153. 

It  follows  that  if  the  accused  sold  liquor  in  Lovett  un- 
der a  proper  license,  he  was  not  guilty  of  any  criminal 
offence.  The  license  being  admitted,  the  sale  most  prob- 
ably occurred  in  Lovett ;  but  even  if  it  did  not,  the  in- 
dictment should  have  so  stated, — else  every  averment  in 
it  could  be  true,  and  yet  the  facts  alleged  would  not 
necessarily  show  that  the  sale  was  criminal.  The  de- 
murrer ought  to  have  been  sustained. 

Judgment  reversed. 


HoRNE  V.  Powell.  g  523 

1  w 


1.  Where  a  distress  warrant  for  rent,  issued  before  the  rent  became   .gj  ^, 

due,  on  the  ground  that  the  tenant  was  seeking  to  remove  his  

goods  from  the  premises,  is  regular  and  valid  on  its  face,  and  the 
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property  levied  upon  is  claimed,  upon  the  trial  of  the  claim  the 
claimant  is  not  entitled  to  introduce  evidence  to  the  jury  tending 
to  prove  that  the  ground  upon  which  the  warrant  was  sued  out 
was  not  true  in  fact 
2.  The  evidence  warranted  the  verdict,  and  there  was  no  error  in 
refusing  a  new  trial. 
February  16, 1«». 

Distress  warrant.  Claim.  Evidence.  Practice.  Be- 
fore Judge  Miller.  Bibb  superior  court.  April  term, 
1891. 

A  distress  warrant  in  favor  of  Powell  against  Flem- 
ing &  Johnson  was  levied  upon  certain  property  claimed 
by  Home.  The  warrant  was  issued  on  December  7, 
1887,  on  an  affidavit  made  by  Powell  the  same  day, 
which  affidavit  stated  that,  though  the  rent  was  not  due, 
Fleming  &  Johnson  were  seeking  to  remove  their  goods 
from  the  premises.  The  jury  found  the  property  sub- 
ject, and  $100  damages.  Claimant's  motion  for  new 
trial  was  overruled,  and  he  excepted.  In  addition  to  the 
grounds  that  the  verdict  was  contrary  to  law,  evidence, 
etc.,  it  was  alleged  in  the  motion  that  the  court  erred  in 
admitting  as  evidence  the  distress  warrant,  and  in  re- 
fusing to  permit  claimant  to  introduce  a  disposaessory 
warrant.  This  dispossessory  wfirrant  was  issued  on 
December  3, 1887,  on  the  affidavit  of  Powell,  November 
6,  1889,  to  dispossess  Fleming  &  Johnson  of  the  prop- 
erty for  the  rent  of  which  the  distress  warrant  was 
issued.  The  affidavit  stated  that  the  property  had  been 
rented  to  Fleming  &  Johnson  for  a  certain  term,  that 
they  failed  to  pay  the  rent  when  due,  and  that  deponent 
had  demanded  possession  since  the  expiration  of  the 
term,  etc.  On  December  3,  1887,  a  notice  to  vacate  was 
served  under  the  warrant.  It  is  alleged  in  the  bill  of 
exceptions  that  this  dispossessory  warrant,  being  dated 
only  four  days  before  the  distress  warrant,  showed  that 
defendants  were  not  voluntarily  removing  their  goods, 
but  were  removing  them  under  compulsion  by  plaintiff 
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in  suing  out  the  dispossessory  warrant,  and  therefore  the 
distress  warrant  was  issued  illegally  and  was  no  lien 
upon  the  property  claimed ;  and  that  the  judge  held  that 
defendants  alone  could  make  that  issue,  and  that  claim- 
ant could  not  be  heard  to  say  that  for  this  reason  the 
warrant  could  not  proceed. 

J.  W.  Ro BISON  and  Hardeman,  Davis  A  Turner,  for 
plaintiff  in  error. 

Hill,  Harris  &  Birch  and  DuPont  Guerry,  contra. 
Lumpkin,  Justice. 

A  distress  warrant  for  rent  having  been  issued  and  the 
property  levied  upon  claimed,  the  claimant  upon  the 
trial  of  the  issue  thus  made  endeavored  to  attack  the 
warrant  by  proving  that  the  ground  upon  which  it  was 
sued  out  was  untrue  in  fact,  and  the  question  presented 
is  whether  or  not  the  evidence  offered  for  this  purpose 
should  have  been  received. 

The  true  rule  applicable  in  cases  of  this  kind  is,  we 
apprehend,  as  follows:  The  claimant  at  the  trial  has  the 
right  to  make  any  attack  upon  the  process  levied  which 
the  defendant  therein  could  tfien  make;  for  instance,  he 
may  properly  object  to  the  Ji.  fa.  or  other  process  levied, 
for  any  cause  apparent  upon  the  face  of  the  record,  or 
he  will  be  allowed  to  show  that  although  originally  valid 
it  has  been  paid  off*  or  settled.  In  the  case  of  aji.fa.  a 
defendant  who  has  had  his  day  in  court  cannot  go  be- 
hind the  judgment  for  the  purpose  of  showing  that  it 
ought  never  to  have  been  rendered,  nor  will  a  claimant 
be  allowed  any  such  right.  While  the  defendant  in  a 
distress  warrant  has  the  right,  by  filing  the  affidavit  and 
giving  the  bond  provided  for  in  §4083  of  the  code,  to 
stay  further  proceedings  on  the  warrant  and  thus  make 
an  issue  to  be  returned  to  the  court  for  trial,  if  he  fails 
to  exercise  this  right  the  warrant  is  as  to  him  final  pro- 
cess. This  is  the  only  way  in  which  he  can  legally  arrest 
its  progress.     The  defendant  in  the  present  case  having 
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failed  to  take  this  step,  the  warrant  was  proceeding  reg- 
ularly, and  it  was  no  concern  of  the  claimant  whether 
the  ground  upon  which  the  warrant  issued  was  true  or 
false  so  long  as  it  was  not  levied  upon  his  property. 
When  it  was  levied  on  property  claimed  by  him,  it  was 
his  right  to  file  his  claim  and  have  the  question  of  owner- 
ship adjudicated  by  the  proper  tribunal.  "JiVhen  the 
claim  case  came  on  to  be  tried,  the  defendant  in  the  war- 
rant, not  being  a  party  to  the  issue,  could  not  ihen  file 
his  counter-aflidavit  alleging  the  falsity  of  the  ground 
upon  which  the  warrant  issued,  give  bond  for  the  event- 
ual condemnation  money  and  thus  either  prevent  the 
trial  of  the  claim  case  or  inject  into  it  the  trial  of  an 
issue  between  himself  and  the  plaintiflT  as  to  the  validity 
of  the  warrant.  There  is  certainly  no  law  to  authorize 
any  such  a  proceeding  as  this.  It  being  out  of  the 
power  of  the  defendant  at  this  stage  to  thus  attack  the 
warrant,  and  the  claimant  under  the  rule  first  above  an- 
nounced being  in  no  better  position  than  the  defendant, 
he  could  not  show  that  the  warrant  was  unlawfully  or 
improperly  issued  in  the  first  instance. 

We  will  not  here  collate  or  cite  the  previous  decisions 
of  this  court  bearing  upon  this  question,  but  we  think 
that  when  properly  understood  they  will  be  found  in 
harmony  with  the  conclusion  we  have  reached  in  the 
present  case. 

2.  After  carefully  examining  the  record  we  find  there 
was  ample  evidence  to  sustain  the  verdict,  and  no  reason 
is  presented  which  would  authorize  us  to  interfere  with 
the  discretion  of  the  court  below  in  refusing  to  grant  a 
new  trial.  Judgment  affirmed. 
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MONTFORT   V.   MoNTFORT. 

Under  the  constitution  of  1877,  the  jury  rendering  the  final  verdict 
in  a  divorce  case  are  invested  with  power  to  determine  the  rights 
and  disahilities  of  the  parties,  and  where  their  verdict  declares 
that  both  parties  shall  have  the  right  to  marry  again,  the  pre- 
siding judge  has  no  power  of  revision  so  as  to  deny  the  right  to 
either  party. 
March  6, 1892. 

Marriage  and  divorce.  Constitutional  law.  Verdict. 
Before  Judge  Martin.  Marion  superior  court.  April 
term,  1891. 

Reported  in  the  decision. 

M.  H.  Blandford,  Miller  A  Miller  and  J.  H.  Wok- 
rill,  for  plaintiff. 

No  appearance  contra. 
Lumpkin,  Justice. 

Montfort  sued  for  a  divorce.  Defendant  filed  a  cross- 
libel,  and  the  first  verdict  was  in  her  favor.  At  the  next 
term  the  jury  again  found  in  her  favor,  and  that  both 
parties  be  at  liberty  to  marry  again.  After  reading  the 
verdict  in  open  court,  the  jury  explained  that  it  was 
their  intention  to  allow  Mrs.  Montfort  to  marry  again. 
We  are  at  a  loss  to  conjecture  why  an  lexplanation  was 
needed.  The  verdict  explicitly  allowed  both  parties  to 
marry  again,  and  certainly  as  to  Mrs.  Montfort,  who 
prevailed  in  the  case,  there  seems  to  have  been  no  need 
of  an  oral  confirmation  by  the  jury  of  the  intention  ex- 
pressed in  the  verdict  to  confer  upon  her  this  right. 
The  judge  permitted  the  verdict  to  be  read  and  received 
in  open  court,  but  before  the  adjournment  of  the  court, 
ordered  it  to  be  revised,  refusing  Montfort  the  right  to 
marry  again.  The  court  also  refused  to  sign  a  decree 
based  upon  the  verdict  as  rendered,  but  entered  a  judg- 
ment reciting  "that  upon  consideration  and  revision 
of  the  verdict"  Mrs  Montfort  be  totally  divorced  and 
allowed  to  contract  marriage,  and  "that  the  right  allowed 
by  the  jury  to  the  plaintiff.  Montfort,  to  again  contract 
marriage  be  by  this  revision  of  the  finding  refused." 

▼  88-41 
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Under  the  provisions  of  art.  6,  sec.  15,  par.  2,  of  the 
constitution  (Code,  §5166),  the  jury  rendering  the  final 
verdict  in  a  divorce  case  have  the  power,  and  it  is  their 
duty,  to  determine  the  rights  and  disabilities  of  the  par- 
ties. This  the  jury  did  plainly  and  unequivocally  in  the 
case  at  bar,  and  the  presiding  judge  had  no  power  to 
revise,  or  in  any  manner  modify,  their  verdict.  He  evi- 
dently overlooked  the  fact  that  the  constitution  of  1 868, 
making  the  final  verdict  in  a  divorce  case  "subject  to 
the  revision  of  the  court,"  had  been  changed  in  our 
present  constitution,  by  omitting  the  words  quoted,  and 
his  undertaking  to  revise  the  verdict  was,  therefore, 
wholly  unauthorized.  He  should  not  have  permitted 
any  oral  explanation  of  the  verdict,  but  should  have 
rendered  a  proper  decree  upon  it  as  returned,  pro- 
viding therein  that  both  parties  should  have  the  right  to 
marry  again.  Judgment  reversed. 


Knowlbs  &  Company  v.  Thb  Elyton   Land   Company. 

1.  A  plea  by  a  vendee  of  realty,  alleging  fraud  in  the  vendor,  by 
which  the  vendee  was  induced  to  purchase  the  property  at  a 
price  greatly  in  excess  of  its  value  at  the  time  the  plea  was  filed, 
but  not  alleging  that  the  price  was  in  excess  of  its  value  at  the 
time  of  the  contract,  is  no  defence  to  an  action  brought  upon  one 
of  the  notes  given  for  the  purchase  money. 

2.  Where  several  notes  maturing  at  different  times  were  given  for 
the  purchase  money  of  land,  and  a  bond  for  titles  taken,  it  is  no 
defence  to  an  action  brought  upon  one  of  the  notes  before  the 
others  matured,  that  the  vendor  had  not  tendered  a  conveyance, 
although  the  other  notes  matured  pending  the  action.  This  rul- 
ing accords  with  the  law  of  Alabama.  There  was  no  error  in 
not  granting  a  new  trial. 

March  0, 1892. 

Vendor  and  purchaser.  Pleading.  Fraud.  Before 
Judge  Martin.  Muscogee  superior  court.  May  term, 
1891. 

Action  was  commenced  October  22,  1888,  by  the 
Elyton  Land  Co.  on  a  note  for  $876  given  to  it  by 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  643 

Knowles  &  Co.,  dated  at  Birmingham,  Ala.,  January 
14,  1887,  due  one  year  after  date,  payable  to  the  land 
company  or  order  at  its  office  in  Birmingham,  for  lots 
numbers  1,  2,  8  and  4  in  block  number  298  in  said  city. 
A  verdict  and  judgment  for  the  plaintiff  were  rendered, 
and  the  defendants  excepted  to  the  striking  of  two  of 
their  pleas,  to  an  instruction  in  the  charge  of  the  court, 
and  to  the  refusal  of  the  court  to  charge  as  requested. 
The  following  is  the  substance  of  the  pleas  stricken : 
(a)  The  plaintift',  being  a  land  speculator  and  dealer  in 
real  estate,  represented  itself  to  own  and  possess  valu- 
able building  lots  in  and  around  the  city  of  Birming- 
ham, Alabama,  which  it  claimed  to  be  of  great  value, 
and  upon  these  representations  offered  to  sell  to  defend- 
ants certain  lots  in  that  city  and  to  take  from  them  the 
notes  sued  upon,  which  defendants  declined  to  give;  but 
plaintift'  thereupon  procured  two  of  its  confederates  and 
servants  whose  names  are  unknown  to  defendants,  to 
come  into  plaintiff's  office  in  Birmingham  where  defend- 
ants were  and  while  the  trade  was  in  progress,  and  rep- 
resent themselves  to  be  speculators  in  Birmingham 
property,  and  that  they  had  but  recently  purchased  ad- 
joining lots  to  those  offered  defendants  by  plaintiff*,  and 
though  lots  were  no  larger  or  better,  yet  the  represented 
speculators  had  paid  much  more  for  their  property  than 
defendants  were  asked  to  pay  for  the  ones  offered  them. 
Said  confederates  and  servants,  representing  themselves 
as  local  speculators  and  well  posted  in  the  prices  and 
values  of  Birmingham  property,  induced  defendants  to 
believe  that  the  property  at  the  price  asked  would  be  a 
great  bargain,  and  would  in  a  few  days  yield  to  defend- 
ants a  handsome  profit.  Defendants  had  told  plaintiff 
that  they  were  strangers  in  the  city  and  not  posted  as  to 
the  value  of  the  property;  and  plaintiff*, taking  advantage 
of  the  confidence  bestowed,  practiced  upon  them  the 
fraud   aforesaid,  and  induced  them  to  pay  $880  cash 
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down' upon  the  lots,  and  execute  and  deliver  the  notes 
sued  upon.  The  represented  speculators  were  not  local 
speculators  and  dealers  in  real  estate,  but  were  agents 
and  servants  of  plaintift'  whose  duty  it  was  to  induce 
innocent  men  to  become  purchasers  of  their  property  at 
petitioner's  prices ;  and  said  property  is  not  worth  the 
sum  represented  and  for  which  the  notes  sued  upon 
were  given,  and  is  only  worth  $500.  Wherefore  the 
notes  are  wholly  without  consideration ;  and  by  reason 
of  the  fraud  aforesaid,  defendant  prays  that  the  contract 
of  purchase  be  rescinded  and  set  aside  and  the  notes 
declared  void,  and  they  pray  for  judgment  against  the 
plaintiff  for  the  amount  paid  upon  said  property  under 
said  fraudulent  representations,  (b)  The  consideration 
of  the  note  sued  on  was  part  purchase  of  the  lots  therein 
named ;  and  at  the  time  of  the  execution  and  delivery 
of  it,  defendants  made  and  delivered  two  other  notes 
for  the  balance  of  the  purchase  price,  to  mature  two 
and  three  years  after  that  date,  and  the  plaintiff  executed 
and  delivered  to  defendants  a  bond  to  convey  to  them 
good  and  sufficient  warranty  title  to  said  land.  All  of 
said  notes  were  executed  in  Alabama  and  were  to  be 
paid  in  the  city  of  Birmingham ;  all  of  them  have  ma- 
tured, and  the  plaintiff*  has  not  made,  delivered,  offered 
or  tendered  defendants  a  good  and  sufficient  warranty 
deed  to  said  land.  Both  of  these  pleas  were  sworn  to 
and  filed  at  the  trial.  May  22,  1891. 

The  pleas  not  stricken  allege  that  the  consideration 
of  the  note  sued  on  was  the  purchase  of  the  lots  therein 
named,  and  at  the  time  of  the  purchase  the  plaintiff 
executed  its  bond  conditioned  to  make  to  defendants 
good  and  sufficient  warranty  title  to  said  lots;  that  it  had 
not  made,  executed,  delivered  offered  or  tendered  such 
title ;  and  that  said  note  was  payable  and  said  contract 
to  be  performed  in  Birmingham,  Alabama.  Also,  that 
at  the  time  of  the  purchase,  the  defendants  paid  to  the 
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plaintiff  J875  upon  the  lots,  which  sum  was  pleaded  as 
recoupment  and  set-off.  The  evidence  shows  that  on 
January  14,  1887,  the  defendants  purchased  of  the 
plaintiff  the  lots  mentioned  in  the  note  sued  on,  paying 
$875  in  cash,  giving  three  notes  for  $875  each,  due  in 
one,  two  and  three  years  (one  of  them  being  the  note 
sued  on),  and  takhig  the  plaintiff's  bond  conditioned  to 
make  good  and  sufficient  warranty  title  on  payment  of 
the  notes  promptly  at  maturity;  that  the  plaintiff*  or  any 
one  for  it  has  never  made  or  tendered  to  the  defendants 
or  either  of  them  a  deed  to  the  land;  that  the  defendants 
have  never  paid  or  offered  to  pay  the  notes  sued  on,  but 
have  refused  to  do  so;  and  that  the  other  two  notes  were 
not  due  at  the  time  this  suit  was  brought. 

The  instruction  in  the  court's  charge  excepted  to  is, 
in  brief,  that  the  plaintiff  would  be  entitled  to  recover 
on  the  note  in  suit,  if  the  other  two  notes  had  not  ma- 
tured when  the  suit  was  commenced,  notwithstanding  it 
was  an  Alabama  contract,  and  although  the  other  two 
.  notes  have  since  matured  and  the  plaintiff  has  not  made 
or  tendered  a  deed  to  the  land.  The  charge  requested 
to  be  given  is,  that  if  the  defendants  gave  the  other  two 
notes  in  part  purchase  of  the  same  land,  and  they  have 
matured,  and  the  plaintiff'  has  not  made  or  offered  or 
tendered  the  defendants  a  good  and  sufficient  warranty 
deed  to  the  land,  then  it  would  not  be  entitled  to  recover. 

C.  J.  Thornton  and  H.  C.  Cameron,  for  plaintiffs  in 
error. 

Battle  &  Gilbert,  contra. 
Lumpkin,  Justice. 

1.  A  moral  fraud  perpetrated  by  an  owner  of  land 
upon  another  by  means  of  which  the  latter  is  induced  to 
buy  the  land,  results  in  no  legal  injury  to  him,  if  the  price 
he  agrees  to  pay  for  the  property  is  not  in  excess  of  its 
value  at  the  time  of  the  purchase.  If  he  pays  cash,  he 
gets  the  worth  of  his  money.     If  he  settles  by  note,  the 


Digitized  by  VjOOQIC 


646  Knowles  v.  Elyton  Land  Co.         [88  Ga. 

consideration  of  the  note  18  full  and  adequate.  The  law 
does  not  give  a  right  of  action  to  any  party  unless  he 
has  in  fact  sustained  an  injury.  The  injury  is  often 
nominal  only,  but  we  are  unable  to  see  how  any  one  is 
injured  at  all  who  buys  property  which  he  wants  to  buy, 
and  gets  it  at  a  fair  price.  It  frequently  happens  that 
property  depreciates  in  value  after  it  is  purchased,  but 
this  of  itself  would  afford  no  ground  for  rescinding  the 
contract  or  recovering  damages.  Plaintiffs  in  error  had 
purchased  some  high-priced  Birmingham  lots,  and  it 
would  seem  from  one  of  their  pleas  to  the  action  brought 
upon  one  of  the  purchase-money  notes,  that  these  lots 
had  subsequently  diminished  greatly  in  value,  but  the 
plea  fails  entirely  to  allege  that  the  price  these  parties 
agreed  to  pay  for  the  lots  was  in  excess  of  their  value 
when  the  contract  of  purchase  was  made.  The  pre- 
sumption, therefore,  is  that  the  price  was  at  that  time 
fair  and  adequate,  and  consequently,  the  alleged  fraudu- 
lent conduct  of  the  vendor  was  harmless.  If  these  lots 
had  enhanced  in  value,  it  is  not  at  all  probable  the  fraud 
alleged  would  ever  have  been  heard  of.  The  plea  did 
not  set  up  any  legal  defence  to  the  action,  and  was 
properly  stricken  by  the  court. 

2.  It  would  be  a  remarkable  consequence  from  the  facts 
presented  if  the  other  plea  relied  on  by  defendants  below 
set  forth  a  legal  defence.  They  bought  some  lots,  paid 
a  part  of  the  purchase  money  in  cash,  took  a  bond  for 
titles,  and  gave  notes  for  the  balance  maturing  at  differ- 
ent times  in  the  future.  When  the  first  note  became 
due,  they  refused  to  pay  it,  and  upon  being  sued  there- 
on, allege  that  the  plaintiff,  a  corporation  which  sold 
them  the  lots,  should  not  recover  because  it  had  not  ten- 
dered them  a  conveyance  of  the  property.  If  such 
tender  had  been  made  them  on  condition  that  they 
would  pay  all  the  purchase-money  notes  outstanding 
and  unpaid,  they  would  doubtless  have  refused  to  accept 
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it  and  comply  with  its  terms  ;  but  whether  they  would 
have  done  so  or  not,  the  plaintiff  had  no  right  to  demand 
payment  of  any  of  the  notes  before  their  maturity.  Con- 
sequently it  could  not  have  made  a  tender  of  the  kind 
indicated,  and  certainly  it  was  under  no  obligation  to 
offer  to  convey  the  lots  upon  receipt  of  a  portion  only 
of  the  purchase  money,  its  bond  only  obligating  it  to  do 
so  upon  payment  of  all  the  purchase  money. 

It  was  urged  that  the  law  of  Alabama,  where  this  con- 
tract was  made,  required  a  tender  of  title  before  suit 
could-  be  brought  on  the  note  declared  upon  in  this  ac- 
tion. Neither  the  common  law  nor  the  statute  of  any 
State,  so  far  as  our  knowledge  and  investigation  extend, 
has  ever  required  the  making  of  a  complete  title  while  a 
part  of  the  purchase  money  was  still  unpaid  and  pay- 
ment refused. 

It  is  immaterial  that  the  notes  other  than  the  one  sued 
upon  matured  while  the  action  was  pending.  There  is 
no  allegation  in  the  pleas  of  any  offer  to  pay  them.  On 
the  contrary,  it  is  quite  clear  from  the  nature  of  the  de- 
fence that  defendants  had  no  intention  of  ever  paying 
them  if  they  could  avoid  so  doing.  .They  could  have  no 
possible  right  or  reason  to  expect  or  demand  a  title  to 
the  lots  without  paying  the  full  price  agreed  upon  for 
them,  and  this  being  true,  it  is  apparent  beyond  ques- 
tion that  they  really  did  not,  in  fact,  desire  the  tender 
which  they  complain  was  not  made. 

The  defence  was  entirely  without  merit,  and  the  ver- 
dict for  plaintiff   was  right.  Judgment  affirmed. 

fl8   617 

I  M   608 

The  Atlanta  Street  Railroad  Company  v.  Jacobs.  ic?  ^sl 

1.  A  declaration  by  a  married  woman  against  a  street  railway  com- 
pany for  injury  to  her  person,  which  alleges  a  definite  personal 
injury  which  incapacitated  her  to  walk  without  crutches,  em- 
braces by  necessary  implication  the  impairment  of  her  capacity 
to  labor. 
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2.  It  is  not  error  to  describe  aa  pain  and  suffering  a  loss  of  capacity 
to  labor  occasioned  by  a  physical  injury,  nor  is  it  error  to  call 
attention  to  it  separately  after  instructing  the  jury  touching  other 
pain  and  suffering. 
November  10,  1891. 

Damages.  Charge  of  court.  Married  women.  Before 
Judge  Vais  Epps.  City  court  of  Atlanta.  June  term, 
1891, 

Mrs.  Jacobs  sued  for  damages  from  personal  injuries, 
alleging  that  she  had  a  separate  estate.  The  other  ma- 
terial allegations  of  her  declaration  are  quoted  in  the 
opinion.  Before  the  trial  defendant  moved  to  dismiss 
the  case  because  plaintiff's  husband  was  not  joined  in 
the  suit,  it  appearing  from  the  declaration  that  she  was 
a  married  woman.  This  motion  was  overruled,  and  this 
ruling  is  one  of  the  errors  assigned.  The  jury  found 
for  plaintiff  $3,000.  Defendant's  motion  for  new  trial 
was  overruled,  and  it  excepted. 

The  evidence  for  plaintiff  was  to  this  effect :  She  was 
quite  stout,  weighing  165  or  170  pounds.  She  had 
twelve  children,  ten  of  them  at  home.  Her  oldest  child 
was  32,  and  her  oldest  child  at  home  was  28.  Other- 
wise her  own  age  did  not  appear.  Before  she  was  hurt 
she  had  been  accustomed  to  doing  most  of  the  sewing 
for  the  family,  using  a  sewing-machine,  and  did  all  of 
the  cooking ;  since  she  was  hurt  she  has  had  to  employ 
a  servant,  not  being  able  to  do  the  cooking,  and  she  can- 
not use  a  sewing-machine.  Her  husband  is  living,  and 
there  are  three  children  living  with  them,  over  twenty 
years  of  age.  She  boarded  a  car  of  defendant,  paid 
her  fare,  and  when  she  got  to  the  place  at  which  she 
wished  to  stop,  rang  the  bell.  The  driver  stopped  long 
enough  to  let  her  get  to  the  rear  platform  and  get  down 
upon  the  step,  but  as  she  was  about  to  step  to  the 
ground,  and  before  he  had  stopped  long  enough  for  her 
to  get  off,  he  started  the  car  and  she  fell.     Both  her 
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knees  were  hurt ;  her  right  knee  has  never  got  well,  and 
probably  never  will.  She  suffered  much,  and  still  suffers 
from  the  injury.  She  can  get  about  in  the  house  by 
holding  to  the  walls  and  chairs,  but  cannot  get  around  in 
the  yard  without  a  crutch,  etc.  The  evidence  for  defend- 
ant was,  that  when  plaintiff  rang  the  bell  the  driver 
stopped  the  car,  and  plaintiff'  went  out  the  rear  door  and 
fell ;  and  that  the  car  was  not  started  nor  moved  at  all 
until  the  driver  went  to  her  and  helped  her  up. 

In  addition  to  the  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.,  the  motion  for  new  trial 
alleges  that  the  verdict  was  grossly  excessive,  and  assigns 
error  on  the  following  parts  of  the  charge  of  the  court : 
"  This  duty  of  exercising  extraordinary  care  embraces 
the  duty  of  allowing  the  passenger  reasonable  time  to 
alight  in  safety  when  the  car,  at  the  passenger's  instance, 
stops  for  that  purpose."  Error,  because  it  imposes  upon 
defendant  a  greater  duty  than  that  imposed  by  law,  the 
utmost  duty  imposed  by  law  being,  that  a  reasonably 
safe  place  be  provided  for  alighting,  ^nd  a  reasonable 
time  be  allowed  in  which  to  alight ;  and  after  fully  per- 
forming these  duties,  the  defendant  was  discharged, 
though  the  passenger  failed  to  alight  in  safety. 

"  And  in  this  case,  if  you  believe  from  the  evidence 
that  the  plaintiff  was  a  passenger  of  the  defendant,  and 
that  she  signaled  the  driver  to  stop,  that  she  might  get 
off,  and  the  car  did  stop  for  that  purpose,  and  that  she 
went  on  the  platform  and  upon  the  bottom  step,  and 
was  in  the  act  of  stepping  therefrom  to  the  ground,  the 
car  being  stationary,  and  that  she  was,  by  the  starting 
of  said  car  before  she  had  completely  left  it,  thrown 
upon  the  ground  and  injured,  the  law  presumes  in  the 
first  instance  that  her  injuries  were  the  result  of  defend- 
ant's negligence."  Error,  because  the  presumption  of 
law  was  simply  that  defendant  was  negligent,  and  after 
this  presumption  arose,  the  burden  of  proof,  as  to  her 
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injuries,  was  still  upon  the  plaintiff;  the  presumption 
required  rebutting  proof  upon  the  part  of  defendant  as 
to  the  manner  of  the  accident,  and  in  no  way  extended 
to  its  results. 

"A  physical  injury  which  destroys  or  impairs  the 
power  of  a  human  being  to  labor  is  an  actionable  injury, 
and  this  is  true  though  the  person  injured  should  be  a 
married  woman.  'A  physical  injury  which  impairs  the 
capacity  of  a  married  woman  to  labor  is  classified  by 
the  law  with  pain  and  suffering.  It  is  not  to  be 
measured  by  pecuniary  earnings,  for  such  earnings,  as  a 
general  rule,  belong  to  the  husband,  and  the  right  of 
action  for  their  loss  is  in  him,  but  the  wife  herself  haa 
such  an  interest  in  her  working  capacity  as  that  she  can 
recover  something,  in  a  proper  case,  for  its  impairment, 
and  what  she  is  allowed  ought  to  be  more  or  less  accord- 
ing to  the  nature  of  the  injury  and  the  length  of  time 
during  which  the  pain  and  deprivation  is  likely  to  con- 
tinue. Under  such  circumstances  there  is  no  known 
rule  of  law  by  which  witnesses  can  give  you  in  dollars 
and  cents  the  amount  of  injury,  but  this  is  left,  as  I 
have  remarked,  to  the  enlightened  conscience  of  impar- 
tial jurors."  Error,  because  in  this  case  the  plaintiff 
could  only  recover  for  pain,  and  in  the  preceding  sec- 
tion  the  court  charged  fully  upon  this  branch  of  the 
case.  The  destruction  of  the  power  of  labor  was  not  a 
separate  item  for  which  a  recovery  could  be  had ;  it  was 
but  one  element  of  pain.  By  giving  this  section  in 
charge  the  court,  in  effect,  allowed  a  double  recovery 
for  the  same  thing,  and  the  jury  promptly  took  advan- 
tage of  the  opportunity,  as  shown  by  the  amount  of  the 
verdict.  The  impairing  of  plaintiff's  working  capacity 
was  not  an  element  of  damages.  If  proper  at  all,  it 
should  have  been  submitted  under  the  head  of  pain. 

John  L.  Hopkins  &  Son,  for  plaintiff*  in  error. 

Hoke  &  Burton  Smith  and  W.  H.  RhiStt,  contra. 
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Bleckley,  Chief  Justice. 

1.  The  contention  of  the  learned  counsel  for  the  rail- 
road company  is,  that  it  was  error  to  submit  the  im- 
pairment of  the  power  of  a  married  woman  to  labor  as 
a  distinct  element  of  damage,  and  allow  her  to  recover 
for  it.  He  insists  that  this  damage  was  not  sued  for,  and 
that  in  another  part  of  the  charge  of  the  court  the  en- 
tire subject  of  pain  was  dealt  with  ;  hence  the  jury  were 
allowed  to  give  for  impairment  of  her  power  to  labor 
what  they  pleased,  even  though  it  were  greatly  more 
than  her  husband  would  be  entitled  to  recover  were  he 
the  plaintiff'  in  the  action.  It  is  true  that  it  is  not  ex- 
pressly alleged  in  the  declaration  that  the  capacity  of 
Mrs.  Jacobs,  the  plaintitf  in  the  court  below,  to  labor, 
was  impaired,  but  a  definite  injury  to  her  person  is  al- 
leged and  described  whichincapacitated  her  to  walk  with- 
out the  aid  of  crutches.  An  injury  which  disables  one 
from  walking  without  crutches  necessarily  impairs  to 
some  extent  ability  to  labor.  It  follows  that  such  im- 
pairment is  embraced  by  necessary  implication  in  what 
the  declaration  alleges.  The  injury  sued  for  being  one 
which  incapacitated  the  plaintiff'  to  walk  without 
crutches,  and  consequently  one  which  impaired  her 
ability  to  labor,  compensation  for  this  impairment  of  her 
physical  perfection  was  a  part  of  the  redress  for  which 
the  action  was  brought  and  to  which  the  plaintiff*,  when 
she  verified  by  evidence  the  case  set  out  in  her  declara- 
tion, was  entitled.  According  to  the  declaration,  the 
plaintiff'  "was  thrown  violently  to  the  ground,  striking 
her  knees  on  the  stone  pavement  of  the  street;  the  fall 
caused  great  pain  and  suffering  and  injury;  she  will  al- 
ways suff'er  from  said  injury,  and  her  capacity  for  enjoy- 
ment has  been  greatly  lessened;  her  knees  were  very 
much  bruised,  and  the  bones  much  injured;  she  has 
been  compelled  ever  since  to  remain  under  the  treat- 
ment of  surgeons;  she  has  been  confined  to  her  bed  six 
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weeks,  and  has  been  unable  to  walk  at  all  since  the  oc- 
currence, except  on  crutches;  the  injury  to  her  knee  is 
permanent,  and  she  will  be  confpelled  to  use  crutches 
all  her  life;  she  has  been  put  to  great  expense  and  suf- 
fering on  account  of  said  injuries,  and  has  been  entirely 
unable  to  care  for  herself."  She  claims  damages  in  the 
sum  of  $15,000. 

2.  Grant  that  the  entire  subject  of  pain  was  dealt 
with  in  a  previous  part  of  the  charge  of  the  court,  the 
jury  could  not  have  understood  from  the  instructions 
added  on  the  subject  of  impaired  power  to  labor  that 
they  were  to  give  double  damages  for  pain  and  sufter- 
ing.  On  the  contrary,  they  must  have  understood  that 
the  general  instructions  related  to  pain  other  than  that 
discussed  in  the  special  instruction.  It  seems  to  us  that 
the  loss  or  material  impairment  of  any  power  or  faculty 
is  matter  for  compensation  irrespective  of  any  fruits, 
pecuniary  or  otherwise,  which  the  exercise  of  the  power 
or  faculty  might  produce;  and  irrespective,  also,  of  any 
conscious  pain  or  suffering  which  the  loss  or  impair- 
ment might  occasion.  Every  person  is  entitled  to  re- 
tain and  enjoy  each  and  every  power  of  body  and  mind 
with  which  he  or  she  has  been  endowed,  and  no  one, 
without  being  answerable  in  damages,  can  wrongfully 
deprive  another  by  a  physical  injury  of  any  such  power 
or  faculty,  or  materially  impair  the  same.  That  such 
deprivation  or  impairment  can  be  classed  with  pain  and 
suffering  was  ruled  by  this  court  in  Powell  v.  Railroad 
Co.y  77  Ga.  200;  and  inasmuch  as  enforced  idleness  or 
diminished  efficiency  in  offices  of  labor  is  calculated  to 
give  rise  to  mental  distress,  it  is  not  error  to  describe 
the  thing  by  its  effects  and  call  it  pain  and  suffering. 
But  it  need  not  be  so  called  necessarily,  and  conse- 
quently it  was  not  misleading  for  the  court  to  treat  of 
it  separately  as  a  subject-matter  for  compensation  in 
damages,  although  the  plaintiff  was  a  married  woman. 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  663 

Touching  this  element  of  her  case,  the  measure  of  dam- 
ages would  be  neither  more  nor  less  than  that  which 
the  law  recognizes  for  pain  and  suftering.  There  is  no 
standard  but  the  enlightened  conscience  of  impartial 
jurors. 

The  other  points  made  by  the  record  were  not  argued 
by  counsel;  and  if  they  embrace  any  error,  we  have 
been  unable  to  discover  it.  Judgment  affirmed. 
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1.  A  bill  filed  under  the  insolvent  traders*  act,  in  December,  1885, 
by  the  creditors  of  a  firm,  alleging  insolvency  both  of  the  firm 
and  the  individual  members  thereof,  and  fraud  in  conveying  the 
assets  of  one  of  the  members  to  his  individual  creditors,  which 
creditors  are  made  parties  defendant,  can  be  used  to  set  aside 
such  conveyances  if  found  fraudulent,  and  the  bill  is  therefore 
not  without  equity  as  to  these  defendants. 

2.  When  exceptions  to  a  master's  report  are  demurred  to  on  the 
ground  that  they  "do  not  plainly  and  distinctly  state  the  finding 
or  decision  complained  of  and  the  error  committed,"  this  does 
not  raise  the  objection  that  the  exceptions  are  not  separately 
classified  as  exceptions  of  law  and  exceptions  of  fact. 

3.  Construing  the  exceptions  to  the  master's  report  in  the  light  of 
the  whole  record,  they  are  sufficiently  plain  and  distinct  as  to  the 
findings  or  decisions  complained  of  and  the  errors  committed. 

4.  In  a  civil  case,  the  defendants  are  not  entitled  to  a  separate  trial, 
nor  is  each  entitled  to  strike  the  full  number  of  jurors,  but  all  of 
the  defendants  must  join  in  striking  the  jury.  Where  the  regu- 
lar number  of  strikes  has  been  exceeded  and  the  jury  is  thus  re- 
duced to  eleven,  the  last  man  stricken  should  be  restored  to  the 
list. 

5.  Though  the  report  of  the  master  is  prima  facie  the  truth  and  the 
burden  of  proof  is  on  the  party  excepting  thereto,  and  a  request 
BO  to  charge  ought  to  be  given,  yet  a  request  to  charge  "that  the 
report  of  the  auditor  is  prima  f<icie  correct,  and  should  be  taken  as 
a  correct  finding  on  the  facts  of  the  case,  and  the  burden  of  show- 
ing that  it  is  erroneous  is  on  the  plaintiffs,"  is  not  quite  accurate, 
and  for  that  reason  maybe  declined. 

6.  In  view  of  the  whole  charge  as  given,  it  was  not  error  to  decline 
the  various  requests  to  charge  set  out  in  the  record. 

7.  Where  a  creditor  holds  an  absolute  deed  as  security  for  a  debt, 
with  his  bond  to  reconvey  outstanding,  and  upon  the  debtor 
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afterwards  becoming  insolvent,  he  takes  the  property  in  payment 
of  the  debt,  the  value  being  largely  in  excess  of  the  amount  of 
the  debt,  other  creditors  may  have  the  property  administered  in 
equity  as  the  assets  of  an  insolvent,  and  the  proceeds  applied  first 
to  the  secured  debt,  and  the  surplus  to  their  own  claims.  This 
may  be  done  without  first  tendering  to  the  secured  creditor  pay- 
ment of  his  claim. 

8.  Though  the  property  may  consist  of  a  stock  of  goods,  it  is  gen- 
erally rightful,  and  not  fraudulent,  for  a  mortgagee  tb  leave  the 
same  in  the  possession  of  the  mortgagor  who  is  conducting  an 
active  business  ;  yet  this  circumstance,  taken  in  connection  with 
others  strongly  tending  to  show  that  the  debt  was  not  bona  fide 
and  that  the  debtor  was  about  to  fail  in  business,  might  authorize 
ah  inference  of  fraud  by  the  jury. 

9.  The  statute  (Acts  of  1881,  p.  115)  authorizes  a  court  in  all  civil 
cases,  on  request  of  the  jury,  to  instruct  them  on  the  form  of 
their  verdict,  and  such  request  will  be  presumed  where  the  court 
so  instructs,  unless  the  contrary  appears.        Judgment  affirmed, 
December  7,  1891. 

Equity.  Debtor  and  creditor.  Insolvent  trader. 
Practice.  Exceptions  to  master's  report.  Jury.  Charge 
of  court.  Tender.  Fraud.  Verdict.  Before  Judge 
Richard  H.  Clark.  Douglas  superior  court.  January 
term,  1891. 

On  December  28,  1886,  Gramling,  Spalding  &  Co. 
et  aLy  creditors  by  open  account  of  the  firm  of  Turner 
&  Hudson  (composed  of  G.  R.  Turner  and  Allen  Hud- 
son), filed  their  bill  against  that  firm  and  against  W.  H. 
Pool,  E.  L.  Ergle,  Samuel  Turner  and  the  sheriff^,  for 
injunction,  receiver  and  other  equitable  relief.  In  this 
bill  the  complainants  alleged  that  Turner  &  Hudson 
were  insolvent  traders,  and  attacked  as  fraudulent  and 
void  a  deed  from  G.  R.  Turner  to  W.  H.  Pool,  dated 
March  19,  1884,  and  recorded  December  18,  1885,  and  a 
mortgage  from  Turner  &  Hudson  to  E.  L.  Ergle,  dated 
December  18,  1885,  and  foreclosed  six  days  afterwards. 
They  also  attacked  as  fraudulent  and  without  consider- 
ation, a  transfer  from  G.  R.  Turner  to  Samuel  Turner 
of  certain  promissory  notes  which  had  been  given  by 
A.  S.  Gresham  for  land  sold  to  him  by  G.  R.  Turner. 
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The  deed  to  Pool  covers  realty  on  which  stand  the  store- 
house in  which  Turner  &  Hudson  did  business,  the 
dwelling-house  in  which  G.  R.  Turner  lived,  and  another 
house.  The  mortgage  to  Ergle  covers  all  the  goods  in 
tlie  store  at  the  time  it  was  made.  The  complainants 
allege  that  the  deed  to  Pool  was  executed  and  is  held 
for  the  purpose  of  delaying  and  defeating  the  collection 
of  debts  due  by  Turner  &  Hudson  to  complainants  and 
other  creditors ;  that  Turner  &  Hudson  were  allowed  to 
remain  in  possession  of  the  property  thereby  conveyed, 
that  its  execution  was  kept  secret,  and  it  was  kept  off 
record  for  tlie  express  purpose  of  inducing  complain- 
ants and  others  to  extend  credit,  and  was  not  recorded 
until  the  insolvency  of  Turner  &  Hudson  was  fully 
known  in  the  county ;  that  before  complainants  would 
extend  credit.  Turner  &  Hudson  represented  to  them 
that  they  owned  the  property,  and  on  the  faith  of  this 
property  complainants  sold  them  goods ;  and  that  if  it 
should  appear  that  there  is  any  amount  due  by  Turner 
to  Pool,  for  which  this  property  is  bound,  the  same 
should  be  sold,  Pool's  debt  satisfied  from  the  money  so 
obtained,  the  remainder  be  paid  to  complainants;  and 
the  deed  to  Pool  be  cancelled.  As  to  the  Ergle  mort- 
gage, the  complainants  allege  that,  according  to  their 
information  and  belief.  Turner  &  Hudson  did  not  owe 
Ergle  the  amount  ($785)  for  which  the  mortgage  was 
made,  but  it  was  executed  with  an  understanding  be- 
tween them  so  as  to  ward  off  other  creditors,  and  after 
its  execution  Turner  4;  Hudson  continued  to  sell  goods 
from  the  store,  with  the  consent  of  Ergle^  who  knew  at 
the  time  that  they  were  insolvent  and  owed  complain- 
ants and  others,  but  allowed  them  to  sell  several  hundred 
dollars'  worth  of  goods  before  foreclosing,  the  amount 
of  which  sales  should  go  as  a  credit  on  his  mortgage  if 
it  be  held  good.  They  further  allege  that  within  the 
past  few  days,  and  since  it  was  found  out  that  Turner  & 
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Hudson  were  insolvent,  G.  R.  Turner  confederated  with 
Samuel  Turner,  who  is  his  uncle  or  other  relative,  and 
they  have  an  understanding  by  which  G.  R.  Turner  has 
transferred  to  Samuel  Turner  the  land  notes  given 
by  Gresham,  and  has  made  him  a  deed  without  his  hav- 
ing paid  anything  for  the  same ;  and  that  Gresham,  who 
holds  G.  R.  Turner's  bond  for  titles,  has  agreed  to  the 
making  of  the  deed  to  Samuel  Turner,  and  to  accept 
his  deed  on  payment  of  the  purchase  money  notes. 
They  say  that  the  deed  to  Samuel  Turner  was  made 
after  the  foreclosure  of  Ergle's  mortgage,  but  was  dated 
back  to  the  18th  of  December,  1885 ;  and  that  the  only 
consideration  for  this  transaction  was  to  defeat  the  col- 
lection of  the  debts  due  complainants  and  other  creditors. 
Pool  and  Samuel  Turner  made  a  motion  in  the  nature 
of  a  general  demurrer,  to  dismiss  the  bill  so  far  as  they 
were  concerned*;  and  the  overruling  of  this  motion 
forms  one  of  the  exceptions  taken  here.  The  case  was 
referred  to  a  master  who  reported,  in  brief,  as  follows : 

1st.  The  deed  from  G.  R.  Turner  to  Pool  was  exe- 
cuted on  March  19, 1884,  for  the  expressed  consideration 
of  $650,  and  Pool  gave  to  Turner  a  bond  to  reconvey 
upon  payment  of  that  sum;  but  before  the  bill  was 
filed  the  bond  for  title  was  surrendered  to  Pool  and  the 
note  for  $650  was  surrendered  to  Turner.  The  firm  of 
Turner  &  Hudson  was  not  organized  until  several 
months  after  the  date  of  the  deed ;  and  therefore  it  was 
not  executed  to  hinder  and  delay  their  creditors.  The 
complainants  do  not  allege  or  prove  a  tender  to  Pool  of 
the  amount  loaned  or  paid  by  him,  nor  do  they  offer  to 
redeem  the  land.  The  deed  was  executed  before  the 
passage  of  the  act  of  1885  (Acts  1884-5,  p.  124),  and 
so  is  not  affected  thereby ;  it  passed  the  title  to  Pool, 
and  cannot  be  subjected  to  the  debts  of  complainants. 

2d.  The  evidence  shows  that  Samuel  Turner  loaned 
G.  R.  Turner  $600,  and  took  his  note  therefor  on  the 
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8th  of  March,  1884,  bearing  interest  from  that  date,  and 
that  the  money  has  never  been  repaid ;  and  the  deed  to 
Samuel  Turner  was  executed  on  the  18th  of  December, 
1885,  in  payment  of  his  debt,  Gt.  R.  Turner  taking  no 
bond  to  reconvey.  This  was  ten  days  before  the  sanc- 
tion and  filing  of  the  bill.  There  is  no  evidence  to 
sustain  the  charges  relied  on  to  set  the  deed  aside ;  and 
so  far  as  the  evidence  shows,  the  transaction  was  fair 
and  clear  of  fraud  throughout.  The  prayers  as  to  this 
transaction  should  be  denied,  and  the  injunction  as  to 
Samuel  Turner  and  Gresham  be  dissolved. 

3d.  Ergle's  mortgage  was  executed  on  December 
18,  1885 ;  execution  thereon  was  issued  on  December 
28,  1885.  The  mortgage  was  for  $735,  with  interest  at 
8  per  cent.,  which  principal  and  interest  should  be  paid 
out  of  the  money  in  the  hands  of  the  receiver,  after 
payment  of  the  amounts  mentioned  in  the  next  item. 
The  complainants  oftered  no  evidence  to  sustain  their 
contention  that  this  mortgage  is  without  consideration, 
fraudulent  and  void.  Ergle  could  enforce  his  lien  at 
leisure.  '  The  complainants  had  no  lien  ;  none  of  them 
recovered  judgments  until  January,  188ft,  and  their  bill 
was  not  filed  until  five  days  after  the  foreclosure  of  the 
mortgage.  Turner  &  Hudson  had  the  right  to  prefer 
Ergle  as  a  creditor,  as  provided  in  section  1953  of  the 
code. 

4th.  The  sum  in  the  receiver's  hands  is  $898.95. 
After  paying  the  complainants'  attorney  a  fee  of  $100 
for  bringing  the  fund  into  court,  and  after  paying  the 
fees  of  the  master  and  the  receiver,  the  balance  should 
be  applied  to  Ergle's  execution. 

This  report  was  filed  on  July  6,  1889.  During  the 
same  (July)  term,  the  complainants  took  the  following 
exceptions : 

(1)  The  master  erred  in  not  setting  aside  the  deed  to 
Pool.     Under  the  law  and  evidence,  it  should  have  been 
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set  aside  and  the  property  sold,  so  far  aa  the  creditors 
are  concerned,  and  the  money  applied  to  the  payment 
of  the  dehts  according  to  priority  of  the  demands  of 
complainants ;  and  if  not  set  aside,  then  the  property 
should  have  been  ordered  sold  and  first  applied  to  what- 
ever debt  was  due  to  Pool,  and  the  remainder  paid  to 
the  complainants.  It  appears  from  the  evidence  that 
there  was  but  a  small  amount  due  Pool,  he  having 
received  from  the  defendants  rent  suflicient  to  pay  him 
all  but  a  small  balance.  The  deed  should  have  been  set 
aside  because  it  was  made  as  part  of  an  usurious  con- 
tract, and  was  absolutely  void  as  a  conveyance  as  to  the 
creditors,  especially  as  Turner  was  allowed  to  remain  in 
possession  of  the  property  and  exercise  acts  of  owner- 
ship over  it,  and  thereby  deceive  the  creditors,  and 
induce  them  to  extend  him  credit,  believing  he  owned 
the  property,  alid  as  the  deed  was  not  recorded  until 
after  the  complainants  had  extended  credit,  and  after 
their  debtors  were  insolvent,  and  only  a  few  days  before 
the  bill  was  filed. 

(2)  The  master  erred  in  holding  as  he  did  as  to 
the  transfer  to  Samuel  Turner  of  the  Gresham  notes. 
These  notes  should  have  been  turned  over  to  the  re- 
ceiver, and  by  him  collected  and  applied  to  the  debts  of 
complainants;  and  the  deed  of  G.  R.  Turner  to  Samuel 
Turner  should  have  been  set  aside  and  made  void  as  to 
complainants. 

(3)  The  master  erred  in  holding  that  the  Ergle  mort- 
gage was  good  as  against  the  claims  of  complainants. 
Under  the  evidence  it  is  clearly  shown  that  this  mort- 
gage was  not  a  proper  charge  against  Turner  &  Hudson, 
was  only  executed  to  defeat  the  debts  of  complainants, 
and  was  not  a  debt  owing  by  Turner  &  Hudson  at  the 
time  the  note  secured  by  the  mortgage  was  given ;  that 
Turner  &  Hudson  were  insolvent  at  the  time,  and  there 
was  collusion  between  them  and  Ergle  to  defeat  the 
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claims  of  complainants;  and  it  does  not  appear  how 
much  Turner  or  Turner  &  Hudson  owed  Ergle  before 
tb£  execution  of  the  mortgage.  The  master  should 
have  hefi^tkat  the  money  in  the  receiver's  hands  should 
be  applied  to  the  (i^bts  of  the  complainants;  and  the 
mortgage,  so  far  as  compIafncMte  are  concerned,  should 
have  been  set  aside. 

At  the  January  term,  1891,  the  case  waft  called  for 
trial  in  the  superior  court,  and  the  defendants  moved  to 
strike  the  above  exceptions,  on  the  ground  that  they  do 
not  plainly  and  distinctly  state  the  finding  or  decision 
complained  of  and  the  error  committed.  The  motion 
was  overruled,  and  the  defendants  excepted.  As  one  of 
the  reasons  why  the  court  erred  in  this  ruling,  they  say 
that  the  exceptions  to  the  master's  report  do  not  state 
whether  the  finding  complained  of  was  error  of  fact  or 
of  law. 

Over  objection  of  the  defendants  on  the  ground  that 
it  was  then  too  late  to  amend,  the  court  allowed  the  fol- 
lowing amendment  to  the  exceptions  to  the  master's  re- 
port, and  the  defendants  excepted :  The  master  erred 
in  not  allowing  the  complainants,  on  their  motion,  to 
amend  the  prayers  of  their  bill  by  asking  that  if  it  be 
found  that  Samuel  Turner  paid  any  sum  of  money  for 
the  land  and  notes  of  Gresham,  the  court  decree  that 
Samuel  Turner  be  paid  from  the  amount  collected  on 
the  Gresham  notes,  and  the  balance  be  paid  to  the  com- 
plainants. 

The  three  exceptions  to  the  master's  report  above 
stated  were  sustained,  the  judge  holding,  in  substance, 
that  Ergle's  mortgage  is  void  as  a  lien  ;  that  whatever 
amount  might  remain  after  paying  Samuel  Turner's 
claim  from  the  property  conveyed  to  him,  should  go 
into  the  fund  to  be  distributed;  and  that  Pool's  debt 
should  be  first  paid  from  the  property  conveyed  to  him, 
and  the  balance  remaining  should  go  into  the  fund  for 
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distribution,  his  deed  being  treated  as  an  equitable  mort- 
gage and  as  only  a  lien  against  the  property  to  the 
amount  of  his  debt.  To  this  order  the  defendants  ex- 
cepted because  the  exceptions  to  the  master's  report  do 
not  plainly  and  distinctly  state  the  finding  or  decision 
complained  of  and  the  error  committed,  and  do  not  show 
whether  the  master's  error  was  error  of  fact  or  of  law; 
because  the  order  sustaining  the  exceptions  does  not 
show  what  finding  or  decision  of  the  master  is  error; 
and  because  said  order  is  illegal  and  void  for  the  reason 
that  the  court  decided  the  question  at  issue,  and  there 
was  no  issue  of  fact  as  made  by  the  exceptions  and  the 
order  approving  the  same  to  be  determined  by  the  jury. 

A  trial  was  then  had  before  a  jury,  who  under  the 
charge  of  the  court  found  a  verdict  sustaining  the  three 
exceptions  to  the  master's  report,  above  set  forth,  and 
further  found  that  the  property  described  in  the  deed  to 
Pool  is  assets  in  the  hands  of  the  receiver  to  be  admin- 
istered, subject  to  the  lien  of  Pool  on  the  property  or 
the  proceeds  to  the  full  amount  of  principal  and  inter- 
est due  on  his  note  against  G.  R.  Turner;  that  Samuel 
Turner  has  a  lien  on  the  Gresham  notes  and  the  land 
for  which  they  were  given,  to  the  exclusion  of  all  other 
liens,  for  the  amount  due  him,  and  when  thte  debt  is 
paid,  any  excess  is  for  distribution  among  the  other 
creditors;  and  that  the  Ergle  mortgage  is  void,  and  the 
proceeds  of  the  sale  of  the  mortgaged  goods  are  assets 
in  the  receiver's  hands  to  be  administered,  but  Ergle 
is  not  to  be  prevented  from  proving  his  debt  against 
G.  R.  Turner  or  Turner  &  Hudson,  and  from  receiving 
his  pro  rata  share  of  the  fund  for  distribution,  subject  to 
the  right  of  the  other  creditors  to  contest  said  amount 
as  provided  by  law.  The  defendants  moved  for  a  new 
trial;  the  motion  was  overruled,  and  they  excepted. 
Among  the  grounds  of  the  motion  are  the  following: 

When  the  parties  had  announced  ready  and  the  jury 
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lists  were  presented  to  the  defendants,  they  each  de- 
manded the  right  to  strike  six  jurors,  on  the  ground 
that  their  issues  were  separate  and  distinct,  and  they 
disagreed  as  to  the  strikes.  Pool  struck  J.  W.  Brown, 
and  Samuel  Turner  objected,  saying  he  desired  Brown 
to  remain  on  the  jury.  Turner  struck  E.  B.  Mc- 
Whorter,  and  Ergle  objected  in  like  manner.  When 
the  jury  was  fully  stricken,  it  appeared  that  there  were 
only  eleven  whose  names  had  not  been  stricken;  and 
the  court  directed  that  the  last  name  stricken  by  de- 
fendants should  be  called.  That  name  was  W.  W.  Sel- 
man;  and  Pool  objected,  saying  that  he  had  only  two 
strikes  and  had  stricken  that  juror,  and  was  unwilling 
for  him  to  remain  on  the  jury.  The  objection  was 
overruled,  and  Selman  was  sworn  and  tried  the  case. 
The  court  overruled  the  request  of  defendants  that  they 
each  have  full  strikes  allowed  by  law.  The  defendants 
then  demanded  that- the  twelve  strikes  be  given  to 
plaintiffs  and  the  three  defendants  equally,  that  is,  three 
to  the  plaintiff  and  three  each  to  the  defendants.  This 
the  court  refused.  The  defendants  then  demanded  to 
have  their  isgues  tried  separately,  which  was  refused; 
and  they  were  required  to  strike  from  one  list  as  in  or- 
dinary cases.     They  say  this  was  error. 

Error  in  refusing  to  charge  "that  the  report  of  the 
auditor  is  prima  facie  correct  and  shall  be  taken  as  a  cor- 
rect finding  on  the  facts  of  the  case,  and  the  burden  of 
showing  that  it  is  erroneous  is  on  the  plaintiffs." 

Refusal  to  charge:  "  I  further  charge  you  that  if  the 
defendant  George  R.  Turner  made  a  deed  to  the  prop- 
erty, as  charged  in  the  bill,  to  Pool  as  a  security  for  a 
loan,  then  I  charge  you  that  the  deed  passes  title  to  the 
land  to  Pool,  and  Turner  had  a  bond  made  by  Pool 
to  execute  titles  on  payment  of  the  money,  then  Turner 
had  under  the  law  the  right  to  redeem  the  land.  And 
I  further  charge  you  that  if  Turner  was  unable  to  pay 
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when  the  debt  became  due  according  to  the  terms  of  the 
contract,  and  if  he  in  good  faith  surrendered  the  bond 
for  title  and  took  up  his  notes  and  agreed  that  titles 
should  pass  absolutely  to  Pool,  then  I  charge  you  that 
the  deed  would  pass  the  title  to  said  Pool ;  and  I  charge 
you  that  the  plaintiffs  in  this  case,  before  they  can  have 
this  property  condemned,  must  redeem  this  land  by  pay- 
ing the  amount  of  Pool's  debt,  or  an  offer  to  do  so  and 
a  refusal  to  accept  by  him.  I  further  charge  you  that  if 
the  plaintiffs  have  not  redeemed  the  land,  that  is,  if  they 
have  not  paid  Pool  the  amount  of  his  debt,  or  if  they 
or  either  of  them  approached  Pool  and  he  agreed  to 
accept  his  debt,  then  I  charge  you  that  no  recovery  can 
be  had  for  the  plaintiffs,  but  you  should  find  for  the  de- 
fendant Pool." 

Refusal  to  charge:  "If  the  jury  should  believe  from 
the  evidence  that  Ergle's  mortgage  was  bona  fide  from 
fraud,  his  allowing  the  mortgagees  to  remain  in  posses- 
sion of  the  goods  mortgaged  for  three  days  after  this 
debt  became  due,  would  not  vitiate  the  mortgage.  I 
charge  you  further  that  his  mortgage  covering  a  stock 
of  goods  greater  than  the  amount  of  his  claim  would  not 
alone  vitiate  the  mortgage,  but  he  could  not  hold  more  of 
the  proceeds  of  the  sale  of  the  goods  than  are  necessary 
to  pay  his  debt,  principal  and  interest.  I  further  charge 
you,  gentlemen  of  the  jury,  that  if  you  believe  from  the 
evidence  that  Ergle's  mortgage  is  free  from  fraud,  then 
it  would  be  a  first  lien  on  the  funds  in  the  hands  of  the 
receiver^  to  the  exclusion  of  the  other  creditors,  until 
his  debt,  principal  and  interest,  is  fully  paid  oft." 

Error  in  charging:  "Then  they  say  that  the  master's 
report,  in  the  third  place,  is  wrong  in  his  judgment  upon 
the  Ergle  mortgage.  They  claim  before  you  that  this 
mortgage  was  made  a  few  days  before  the  absolute  dis- 
ruption of  the  firm;  they  say  it  was  for  a  debt  claimed 
by  Ergle  against  Turner  &  Hudson,  that  had  been  stand- 
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ing  for  a  long  time,  so  long  a  time  that  it  was  difficult 
for  them  to  determine  upon  what  it  was,  and  that  as  a 
part  of  the  consideration,  according  to  the  evidence, 
there  was  cotton  and  other  products  of  like  character 
which  was  generally  paid  for  in  cash  at  the  time  or  soon 
thereafter;  that  it  was  taken  at  or  about  the  time  the 
transaction  took  place  between  said  Pool  and  said 
Turner;  that  it  took  place  near  the  time  when  there  was 
a  bill  tiled  by  all  or  a  portion  of  the  creditors  to  put 
them  into  the  hands  of  a  receiver ;  and  that  after  having 
taken  this  mortgage  at  this  late  date,  Ergle  permitted 
Turner  &  Hudson  to  go  on  four  or  five  days  and  sell 
goods.  Now,  I  do  not  state  to  you  that  this  is  true;  it 
is  for  you  to  say  whether  it  is  true.  I  only  say  to  you 
that  the  plaintiffs  claim  this,  and  not  that  they  have 
proved  this.  And  I  charge  you  that  if  the  evidence 
does  prove  this,  it  is  for  you  to  say  whether  that  mort- 
gage was  in  good  faith  or  not,  or  was  intended  to  delay 
and  hinder  creditors,  or  intended  to  give  Turner  &  Hudson 
an  advantage  by  that  method.  Now  that  is  for  you  to 
say;  if  you  believe  that  is  the  case,  then  the  mortgage  is 
void,  and  it  would  be  your  duty  so  to  declare  it." 

Error  in  charging;  "Well  now,  I  know  it  would  be 
difficult  for  gentlemen  of  your  occupation,  and  who 
have  no  knowledge  of  law,  to  form  a  verdict  in  this 
case  to  meet  the  exigencies  of  the  case,  provided  you 
sliould  find  against  these  several  transactions,  that  is  to 
say,  sustaining  these  exceptions;  and  as  I  have  written 
out  the  form  of  a  verdict  which  you  should  find  if  you 
come  to  the  conclusion  as  I  have  mentioned,  that  is,  if 
you  determine  for  yourselves  that  this  is  the  conclusion 
you  come  to  from  the  evidence  and  the  law  I  have  given 
you  in  charge,  you  should  say,  we  the  jury,"  etc. 

T.  W.  Latham,  P.  H.  Brewster  and  W.  A.  James,  for 
plaintiffs  in  error. 

J.  8.  James  and  J.  H.  McLarty,  contra. 
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10?  ^1  Rudolph,  ordinary,  for  use,  v.  Underwood,  adm'r,  et  al. 

1.  Disbursements  by  an  administraUir  not  embraced  in  his  annual 
returns  allowed  by  the  ordinary,  must  be  shown  by  him  to  be 
proper  disbursements  in  order  to  take  credit  for  them  in  an  action 
upon  his  bond. 

2.  Adult  heirs  or  legatees  of  an  estate  who  seek  to  repudiate  a  sale 
by  the  administrator  on  the  ground  that  he  was  interested  indi- 
vidually with  the  purchaser  in  making  the  purchase,  must  do  so 
within  a  reasonable  time.  After  lon^  acquiescence  with  knowl- 
edge of  the  transaction,  the  sale  will  be  taken  as  fair  and  legal. 

3.  Where  the  administrator  has  a  joint  judgment  against  three  of  the 
distributees,  he  cannot  set  off  more  than  two  thirds  of  it  to  an 
action  brought  for  the  use  of  two  of  them,  without  showing  that 
there  is  nothing  due  from  the  estate  to  the  third.  If,  after  such 
judgment  was  obtained,  the  administrator  voluntarily  paid  the 
latter  out  of  the  assets  of  the  estate  without  retaining  hia  prorata 
share  of  the  judgment,  the  amount  so  paid  should  be  treated  as  a 
credit  on  one  third  of  the  judgment,  or  as  a  discharge  of  one 
third  thereof  if  the  payment  so  made  was  in  excess  of  such  third. 

4.  A  voluntary  dismissal  of  a  suit  by  the  plaintifQs  who  brought 
it  will  not  amount  to  an  adjudication  of  the  matter  in  contro- 
versy because  the  suit  was  not  renewed  within  six  months  there- 
after. 

5.  For  taxes  accrued  upon  land  after  it  has  been  sold  by  the  admin- 
istrator, the  estate  is  not  liable;  but  it  is  liable  for  taxes  assessed 
upon  the  land  before  it  was  sold,  though  the  assessment  was 
made  in  the  name  of  one  of  the  heirs  or  legatees.  The  burden  of 
showing  that  the  assessment  was  made  when  the  estate  was  liable 
for  the  taxes,  and  that  the  amount  paid  was  alone  for  taxes  on 
the  property  of  the  estate,  rests  upon  the  administrator. 

6.  An  administrator  is  not  bound  to  put  the  purchaser  of  land  law- 
fully sold  by  him  in  possession,  and  he  cannot  charge  the  estate 
with  the  expenses  of  litigation  undertaken  and  conducted  by  him 
for  the  pui*po8e  of  ejecting  heirs  or  legatees  in  possession  and 
who  set  up  an  adverse  claim  after  the  sale;  nor  can  he  charge 
such  heirs  or  legatees  with  their  pro  rata  of  such  expense  in  ac- 
counting with  them  for  the  proceeds  of  the  sale. 

7.  The  administrator  is  entitled  to  his  expenses  legally  incurred  in 
resisting  unsuccessful  suits  against  him  to  set  aside  a  sale  which 
he  had  made  of  land  belonjjin^  to  the  estate.  And  if  the  records 
of  such  suits  be  lost  or  destroyed,  parol  evidence  is  admissible  to 
show  that  the  suits  were  broup^ht  and  defended. 

8.  Where  a  plaintiff  usee  in  a  suit  testifies,  in  effect,  that  no  pay- 
ment was  made  to  her  deceased  co-usee  in  her  presence,  the  de- 
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fendant  is  not  a  competent  witness  to  prove  a  payment  to  such 
deceased,  unless  he  testifies  that  it  was  made  in  the  presence  of 
the  witness  whose  testimony  is  sought  to  be  thus  answered. 
9.  Where  the  bill  of  exceptions  and  the  judge's  certificate  both  con- 
form to  the  act  of  1889  for  bringing  cases  to  this  court,  and  the 
error  complained  of  is  the  overruling  of  a  motion  for  a  new  trial, 
the  writ  of  error  will  not  be  dismissed  because  this  court  may  be 
of  opinion  that  some  parts  of  the  record  specified  are  not  ma- 
terial. Judgment  affirmed, 
December  28, 1891. 

Administrator.  Bond.  Sale.  Set-off.  Bes  adjudi- 
cata.  Tax.  Evidence.  Practice.  Before  Judge  Well- 
born.    Hall  superior  court.     July  term,  1891. 

The  action  was  by  Rudolph,  ordinary,  for  the  use  of 
Mary  Boswell,  the  child,  and  N.  M.  Wright,  J.  A.  and 
R.  T.  Staten,  the  grandchildren  of  Ransom  Barnes,  on 
the  bond  of  Underwood  as  administrator  with  the  will 
annexed  of  Ransom  Barnes,  alleging  that  this  bond  was 
given  on  January  7,  1867;  that  Underwood  took  charge 
of 'the  estate  of  the  value  of  $20,000,  and  in  December, 
1868,  sold  real  estate  to  the  amount  of  $1,050;  that 
other  large  amounts  came  into  his  hands  to  be  admin- 
istered, but  he  has  neglected  and  refused  to  pay  peti- 
tioner anything  for  his  usees,  and  neglects  and  refuses  to 
make  returns;  that  Mary  Boswell  is  entitled  to  one  dis- 
tributive share  of  the  estate,  and  the  other  usees  to  one 
in  right  of  their  mother  Susan  Staten,  deceased.  The 
case  was  formerly  before  the  Supreme  Court.    84  Ga.  79. 

On  July  24,  1890,  the  declaration  was  amended  by 
striking  the  names  of  N".  M.  Wright,  J.  A.  and  R.  T. 
Staten  as  usees,  and  making  R.  T.  Staten  a  party  as  ad- 
ministrator of  Susan  Staten.  And  further,  by  charging 
that  Underwood  combined  with  C.  Cavender  and  others 
to  defraud  the  estate  out  of  land  belonging  thereto, 
lying  in  Gordon  and  Calhoun  counties,  which  at  the 
time  of  the  pretended  sale  to  Cavender  was  worth  $4,- 
000;  that  in  order  to  carry  out  the  fraudulent  scheme 
the  administrator  advertised  the  land  for  sale  without 
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reducing  it  to  possession  and  while  it  was  held  adversely 
to  him  by  Ransom  Barnes  jr.,  and  went  through  the 
forms  of  a  sale,  when  it  was  knocked  oft*  to  Cavender 
at  $1,050;  that  at  the  time  there  was  nothing  paid  for 
the  land,  nor  did  the  administrator  make  Cavender  a 
deed ;  that  afterward  the  administrator  brought  suit  for 
the  land,  which  resulted  in  a  compromise  verdict  for 
the  land  in  his  favor,  and  then,  instead  of  advertising 
and  selling  it  according  to  law,  allowed  Cavender  to 
take  it  for  $1,050,  when  if  then  sold  it  would  have 
brought  $4,000 ;  and  that  he  and  his  securities  should 
be  held  liable  for  the  $4,000,  its  true  value. 

The  defendants  pleaded  not  indebted,  payment  in  full 
to  plaintifts  of  their  distributive  shares  in  1874,  and  the 
statute  of  limitations  of  twenty  years.  Further,  that 
the  entire  subject-matter  of  the  amendment  of  July, 
1890,  was  by  the  plaintiffs  sued  on  and  embraced  in  a 
bill  in  equity  in  Gordon  superior  court  to  set  said  sale 
aside  in  1875,  and  that  about  four  or  live  years  there- 
after they  dismissed  the  bill,  and  more  than  six  months 
having  clasped  since  such  dismissal  and  before  the  filing 
of  the  amendments,  the  same  is  barred,  that  the  court- 
house of  Gordon  county  was  burned  down  in  1888,  and 
the  record  of  said  case  destroyed,  and  therefore  they 
cannot  attach  copy  of  the  equity  proceedings.  Further, 
that  defendants  are  not  guilty  of  the  wrongs,  etc., 
charged  in  the  amendment;  and  that  the  sale  of  the 
Gordon  county  land  was  fair,  honest  and  to  the  highest 
bidder,  after  advertising  according  to  law,  when  defend- 
ant Cavender  (one  of  the  securities  sued),  the  highest 
and  best  bidder,  became  the  purchaser  for  $1,050,  which 
was  a  very  fair  valuation  for  the  property.  Further, 
that  plaintiffs  at  the  commencement  of  the  action  were 
and  still  are  each  indebted  to  defendant  Underwood, 
administrator,  $450  principal,  with  interest,  and  $84.90 
costs,  on  a  judgment  obtained  in  Gordon  superior  court, 
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February  21,  1874,  in  favor  of  Underwood,  administra- 
tor, against  them  and  Ransom  Barnes  jr.,  on  which 
judgment  a^./a.  was  issued,  on  which  there  was  a  re- 
turn of  nulla  bona  in  March,  1878.  that  in  November, 
1879,  a  cost^.  fa.  upon  the  judgment  was  issued,  and 
neither  the  judgment  nor  any  part  of  it  has  ever  been 
paid,  the  amount  of  it  at  the  commencement  of  plain- 
tiffs' action,  January  9,  1888,  being  $970.65  for  rent  of 
farm  in  Gordon  county,  $160  each  for  1874  and  1875, 
also  for  $210  cash  paid  to  Mary  Boswell  by  the  admin- 
istrator, and  $100  cash  paid  Susan  Sta^^n  February 
21,  1882,  as  part  of  their  distributive  shares,  the  pay- 
ments to  Mary  Boswell  being  $100  in  May,  1876,'  and 
$110  in  February,  1892 ;  that  Mary  Boswell  therefore 
owes  Qnderwood  $1,330.65  with  interest  on  the  princi- 
pal of  the  judgment,  and  that  R.  T.  Staten,  if  he  is  the 
legal  administrator  of  Susan  Staten,  owes  him  $1,230.65 
if  the  whole  of  the  judgment  for  $460  is  to  be  collected 
from  either  of  the  usees,  and  if  it  is  to  be  collected 
from  both,  Mary  Boswell  owes  him  $8 46.32 J,  and  the 
representative  of  Mrs.  Staten  $736.32^  for  which  de- 
fendants pray  judgment;  that  the  judgment  the  admin- 
istrator holds  against  each  one  of  the  usees  and  Ran- 
som Barnes  jr.,  is  joint  and  several,  and  therefore 
the  whole  amount  of  the  judgment  is  due  from 
each  one ;  that  plaintiiFs  and  Ransom  Barnes  are 
hopelessly  insolvent,  and  plaintiffs  are  attempting 
to  collect  from  Underwood,  the  principal  on  the 
administrator's  bond,  as  legatees  under  their  father's 
will;  that  Underwood  has  fully  administered  the  estate 
and  paid  out  all  of  it  and  more  too,  counting  his  ex- 
penses in  attending  Gordon  superior  court  for  twelve  or 
fifteen  years,  while  attending  litigation  carried  on  by 
the  plaintiffs;  so  that  it  would  be  inequitable  and  un- 
just to  allow  them  to  recover  distributive  shares  out  of 
Underwood  the  principal,  while  indebted  to  him  by 
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judgment  and  otherwise  in  a  much  larger  sum  in  the 
same  capacity.  Wherefore  defendants  pray  the  inter- 
vention of  the  court  as  a  court  of  equity,  and  that  the 
set-off  be  allowed,  as  the  indebtedness  of  plaintiffs  is 
larger  than  any  distributive  share  could  be  to  them 
under  the  will.  Defendants  further  pleaded  that  Under- 
wood and  the  plaintiffs  made  a  final  and  complete  set- 
tlement about  February  23,  1882,  of  all  his  actings  and 
doings  as  administrator,  and  of  all  the  plaintiffs  were 
due  the  estate,  etc. 

There  was  a  verdict  for  defendants;  plaintifts'  motion 
for  a  new  trial  was  overruled,  and  they  excepted.  The 
motion  assigns  error  upon  the  following  parts  of  the 
charge  of  the  court: 

1.  "In  determining  under  this  plain  charge  whether 
the  defendant  has  anything  in  his  hands  that  he  has  not 
disbursed,  you  will  do  that  in  the  light  of  this  testi- 
mony and  by  making  this  calculation.  If  the  defend- 
ant insists  he  has  made  his  disbursements,  it  is  incum- 
bent upon  him  to  show  how  he  has  made  them.  You 
will  take  the  sums  received  and  the  sums  paid  out,  and 
you  will  be  able  to  ascertain  whether  there  is  a  balance 
in  his  hands,  or  whether  there  is  a  balance  in  his  favor, 
or  whether  the  disbursements  simply  equal  the  receipts. 
If  the  disbursements  and  receipts  are  equal,  then  the 
administrator  would  have  accounted  for  the  effects  in 
his  hands.  If  it  should  appear  that  he  has  disbursed 
more  than  he  has  received,  then  of  course  he  would 
still  have  accounted  for  all  that  went  into  his  hands  and 
would  not  be  liable  on  that."  Assigned  as  error  be- 
cause, though  the  administrator  had  disbursed  all  that 
came  into  his  hands,  he  would  still  be  liable  unless  he 
paid  it  out  to  those  who  were  entitled  to  receive  it. 

2.  "I  charge  you,  if  this  land  belonged  to  the  estate, 
that  the  administrator  had  a  right  under  the  terms  of 
the  will  that  was  annexed  to  his  letters  of  administra- 
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tion,  that  it  was  his  duty  to  sell  the  land  and  to  sell  it 
at  public  outcry  to  the  highest  bidder.  If  he  did  so  sell 
it  to  the  highest  bidder,  he  would  be  chargeable  with 
the  amount  that  it  brought  at  such  sale.  If  it  was 
insisted  at  the  time  or  thereafter  that  the  sale  was  an 
illegal  one,  or  that  he  was  the  purchaser  at  his  own  sale, 
or  interested  in  that  sale,  it  could  only  be  attacked  as  a 
sale  in  which  he  was  interested,  within  a  reasonable 
time.  And  if  those  who  were  interested  in  the  estate 
waited  an  unreasonable  time  before  complaining  of  the 
sale,  the  sale  would  be  deemed  to  be  legal,  and  the  ad- 
ministrator would  only  be  chargeable  with  what  he  re- 
ceived at  the  sale."  Error,  because  the  administrator 
is  chargeable  with  the  amount  he  received  for  the  land, 
whether  it  was  or  was  not  insisted  on  at  the  time  of  the 
sale  or  afterwards  that  he  was  interested  in  his  sale ;  and 
no  time  will  bar  the  right  of  those  entitled  to  receive 
it  from  demanding  and  receiving  it. 

3.  "It  is  insisted  that  some  of  their  payments  were  not 
proper  payments,  and  I  will  call  your  attention  to  them 
in  a  few  moments,  seriatim.^  and  give  you  the  rule  in 
reference  to  them.  Before  I  proceed  to  do  that,  I  want 
to  state  further  in  this  matter  of  expense  upon  the  defend- 
ant here,  he  does  not  insist  upon  the  part  of  some  of  these 
plaintiffs  that  he  can  exhibit  receipts  signed  by  them, 
but  exhibits  such  state  of  accounts  between  him  and  them 
thatdemonstratesthattheyhave  received,  either  in  money 
or  by  way  of  being  allowed  credit  for  what  they  were  due 
the  estate  at  the  time,  all  they  were  entitled  to.  In  other 
words,  in  the  defendant's  plea  of  settlement,  in  order 
that  it  should  have  the  effect  that  he  insists,  you  must 
be  satisfied  from  the  evidence  that  the  plaintiffs  here 
were  due  the  estate  certain  sums  which  the  administrator 
estimated  as  money  paid  them  in  making  his  settlement 
with  them.  He  insists  that  he  had  a  judgment  against 
them  there  for  a  certain  sum  of  money,  and  in  the  set- 
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tlement  this  was  to  be  treated  as  money  in  their  hands, 
and  in  so  treating  it  they  were  paid  all  they  were  en- 
titled to.  If  he  did  this,  then  that  would  be  a  settlement 
if  he  paid  them  all  they  were  entitled  to."  Error, 
because  the  court  intimated  to  the  jury,  by  the  use  of 
the  word  "demonstrates,"  that  the  defendant  had  paid 
out  all  the  effects  that  came  into  his  hands;  and  because 
there  was  no  proof  of  a  settlement  between  the  parties, 
and  if  the  defendant  did  estimate  the  judgment  at  what 
he  claimed,  it  was  error  to  charge  that  there  was  a  settle- 
ment, unless  the  plaintiffs  agreed  to  the  terms  of  the 
settlement. 

"The  plaintiffs  insist  that  judgment  could  not  be  en- 
forced because  it  was  barred  by  the  statute  of  limitation 
and  for  other  reasons,  but  the  statute  of  limitation  is 
not  necessarily  settled.  If  it  was  the  understanding 
that  was  to  be  estimated  in  the  settlement  that  was  made, 
and  it  was  so  made,  then  it  would  not  make  any  differ- 
ence whether  it  was  barred  by  the  statute  or  not.  The 
plaintiffs  insist  further,  under  different  heads,  that  they 
are  not  chargeable  for  this  judgment  for  certain  reasons. 
The  defendant  sets  it  up  under  the  head  of  another  plea, 
his  position  being  this :  that  if  it  should  be  held  that 
the  settlement  that  he  claims  to  have  made  with  the 
parties  was  not  a  binding  settlement  or  agreement  so  as 
to  embrace  this  judgment,  th^n  he  has  a  right  to  set  it 
off*;  if  he  still  owes  them  their  part  of  the  distributive 
shares,  that  they  still  owe  him  the  amount  of  this  judg- 
ment obtained  against  them.  On  that  subject  I  charge 
you,  unless  more  than  ten  years  have  elapsed  since  the 
last  entry  made  by  an  officer  to  the  commencement  of 
this  suit  here,  that  it  would  not  be  a  bar,  and  the  de- 
fendant might  plead  it  as  a  set-oiFas  far  as  it  goes  against 
any  demands  that  the  plaintiffs  might  have  against  him. 
In  other  words,  they  would  have  to  account,  they  being 
heirs  of  the  estate.     They  would  have   to  account  in 
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some  way  and  at  some  time  for  this  debt,  just  as  they 
would  for  payments  or  advancements  by  the  administra- 
tor." Error,  in  assuming  a  valid  judgment  against  the 
plaintiffs  and  a  right  to  set  it  oft*  in  this  suit,  when  one 
judgment  is  set  off*  against  another  on  motion  and  not 
pleaded  as  a  set-off*  unless  some  good  equitable  reason 
is  pleaded  and  shown  to  justify  it;  and  in  holding  that 
the  judgment  ran  for  ten  years  instead  of  seven  when 
the  bar  of  the  statute  attached. 

4.  "The  allegation  is  made  herein  this  case  by  the 
plaintiffs,  that  there  was  fraud  and  collusion  between 
the  defendant  and  other  parties  named,  to  the  detriment 
of  the  estate  and  its  damage.  The  defendant  makes  two 
replies :  In  the  first  place,  he  says  that  matter  has  all 
been  passed  upon  one  time.  Whether  he  acted  fraudu- 
lently and  colluded  with  anybody  and  damaged  the  estate, 
is  a  matter  he  insists  has  already  been  passed  upon  by  a 
court.  The  rule  is,  a  party  cannot  constantly  sue  on 
the  same  thing,  where  there  is  a  matter  of  controversy 
between  two  parties  and  it  is  settled  and  settled  according 
to  certain  rules  I  will  give  you  later  on.  The  first  re- 
ply to  that  charge  of  the  plaintiffs  is  the  plea  of  res 
adjudicata.  He  says,  some  years  ago  these  plaintiffs 
brought  suit  against  him  in  which  they  made  the 
same  allegation,  sued  him  for  damage  to  the  estate 
because  of  fraud  and  collusion  and  confederacy,  the 
same  charge  they  make  in  this  case.  Whether  or  not 
it  is  the  same  charge,  of  course  is  a  matter  of  proof. 
You  have  heard  the  evidence  in  regard  to  that,  about 
what  they  charged  in  this  other  suit,  if  you  believe  there 
was  a  suit.  I  simply  give  you  the  law.  If  you  believe 
these  plaintiffs  commenced  suit  heretofore  against  the 
defendant,  in  which  they  sought  to  recover  of  him  for 
the  same  cause  that  they  set  up  now  in  this  amended 
plea,  and  they  appeared  and  dismissed  their  own  suit 
and  paid  the  costs,  and  did  not  commence  it  again  in  six 
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months,  that  would  be  an  adjudication  of  that  question, 
and  they  would  not  be  heard  in  a  new  suit  afterwards 
to  litigate  that  matter  again;  so  if  that  is  the  state  of 
facts  as  you  believe  them,  that  particular  feature  of  the 
case  would  be  eliminated  from  it,  cancelled,  and  you 
would  determine  whether  or  not  under  other  phases  of 
the  case  the  plaintiffs  would  be  entitled  to  recover." 
Error,  because  the  six  months  statute  only  applies  to 
save  a  case  from  the  statute  of  limitation  when  it  attaches 
pending  the  suit;  and  because  there  was  no  adjudication 
of  that  suit,  it  having  been  dismissed  by  the  plaintiffs. 

5.  "  It  is  insisted  that  some  certain  vouchers  are  not 
proper  ones,  that  is,  one  for  taxes,  receipts  that  purport 
to  be  in  payment  of  the  tax  of  Ransom  Barnes  for  a 
certain  year.  I  charge  you,  that  on  its  face  would  not 
be  a  proper  voucher,  would  not  entitle  him  to  charge 
the  estate  for  that  sum.  The  estate  is  not  bound  for 
the  individual  tax  of  the  heirs  of  the  estate.  It  is  in- 
sisted that  this  was  for  tax  on  the  land  that  was 
in  dispute,  that  he  claimed  belonged  to  the  estate ;  that 
Ransom  would  not  pay  it ;  and  that  he  had  to  pay  it 
to  prevent  still  further  complication  arising  from  this 
estate.  I  charge  you,  if  that  was  true,  if  affairs  were 
in  such  a  situation  that  the  property  would  have  been 
levied  on  and  sold  by  virtue  of  this  Ji.fa.,  and  the  ad- 
ministrator paid  it  off  to  prevent  a  sale  of  the  land 
under  it,  he  would  have  been  right  in  that  case,  and  he 
ought  to  be  allowed  that  amount."  Error,  because  the 
land  had  long  since  been  sold  by  the  administrator,  and 
there  was  no  proof  that  it  was  alone  for  the  tax  sepa- 
rate from  Ransom  Barnes'  other  taxable  property,  and 
no  proof  that  the  land  would  have  been  levied  on  and 
sold  for  its  taxes  by  virtue  of  this  tax  Ji,  fa. 

6.  "If  the  administrator  was  in  possession  of  this 
land,  either  through  himself  or  through  tenants  of  his 
who  were   heirs  of   the  estate,  at  the  time  the   sale 
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occurred,  then  it  would  not  be  an  illegal  sale  for  the 
reason  that  it  was  adversely  held ;  he  would  have  a 
right  to  sell  it.  If  after  he  did  sell  it  a  claim  to  it  was 
interposed  by  the  plaintifts  in  this  case,  heirs  at  law, 
insisting  it  was  their  land  and  did  not  belong  to 
the  estate,  that  it  was  not  for  distribution  but  belonged 
to  them,  that  they  were  not  there  as  tenants,  thus  pre- 
venting hira  from  turning  over  the  property  to  the 
purchaser  and  thereby  getting  the  purchase  money,  then 
that  would  be  the  fault  of  the  heirs  so  in  possession  of 
the  land  and  so  asserting  title  to  it,  and  not  the  fault  of 
the  administrator.  .  .  I  have  already  charged  you 
upon  the  subject  of  whether  the  title  passed  or  did  not 
pass  at  the  sale.  I  have  charged  you  that,  in  strict  law, 
if  this  land  was  held  adversely  at  the  time  of  the  sale, 
the  title  did  not  pass.  It  is  immaterial  how  that  really 
was,  if  the  administrator  acted  honestly  and  in  good 
faith,  sued  the  parties  for  the  land  instead  of  the  pur- 
chaser ;  before  they  could  ask  him  for  the  money  they 
must  appear  faultless.  I  charge  you  that  the  three  heirs 
that  did  not  have  anything  to  do  with  this  would  be 
heard  to  say  that  the  administrator  ought  to  have  sued 
some  one  else  and  not  them.  But  if  you  believe  these 
three  heirs  put  the  administrator  in  such  a  situation 
that  he  ought  to  have  sued  them  and  sell  this  land  over, 
and  he  incurred  expense,  and  actually  paid  it  out  of  the 
effects  of  the  estate,  then  they  cannot  be  heard  to  com- 
plain of  it."  Error,  because  the  administrator,  after 
recovering  the  land,  should  have  resold  it  and  accounted 
for  what  he  got  at  the  last  sale,  instead  of  what  he  got 
at  the  first ;  and  the  charge  was  calculated  to  confuse 
the  minds  of  the  jury. 

7.  The  motion  further  alleges  that  the  court  erred  in 
admitting  in  evidence,  over  objections  of  plaintiffs,  the 
testimony  of  Underwood  as  to  the  bringing  of  the  bill 
in  Gordon  superior  court ;  after  it  appeared  that  the  bill 
had  been  dismissed  without  a  trial  thereon,  the  matter 
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could  not  be  res  adjudicaia.  Also,  that  the  court  erred 
iu  allowing  Underwood  to  testify  that  Ransom  Barnes 
brought  another  suit  against  him  of  similar  character, 
after  the  one  that  had  been  dismissed,  which  other  was 
afterwards  dismissed,  over  the  objection  of  plaintiffs 
upon  the  ground  that  Ransom  Barnes  is  no  party  to 
this  suit,  and  the  plaintiffs  here  were  no  party  to  that 
suit,  and  no  foundation  was  laid  for  the  introduction  of 
Becondary  evidence.  The  record  does  not  show  docu- 
mentary evidence  that  Ransom  Barnes  brought  suit 
against  Underwood  after  the  dismissal  of  the  bill,  but 
does  show  that  Underwood  was  allowed  to  testify  that 
after  the  bill  was  dismissed,  there  was  another  case  of 
similar  character  brought  against  him  by  Ransom 
Barnes,  which  was  dismissed  in  a  year  or  two  after  it 
was  commenced,  about  the  time  the  alleged  settlement 
was  made  in  1881  or  1882. 

8.  Also,  that  the  court  erred  in  allowing  Underwood 
to  testify  that  he  had  paid  Mrs.  Staten,  through  one 
Hammond,  $100,  over  objection  of  plaintiffs  on  the 
ground  that  Mrs.  Staten  was  dead.  In  a  note  to  this 
ground  the  judge  states  that  the  testimony  of  Under- 
wood was  admitted  only  in  so  far  as  it  was  a  reply 
to  the  testimony  of  Mrs.  Boswell,  who  testified  that  he 
did  not  pay  Mrs.  Staten  anything. 

9.  In  the  Supreme  Court,  counsel  for  the  defendants 
moved  to  dismiss  the  writ  of  error,  on  the  ground  that 
the  bill  of  exceptions  does  not  comply  with  the  act  of 
November,  1889,  in  regard  to  carrying  cases  to  the  Su- 
preme Court,  but  is  an  attempted  evasion  of  both  the 
letter  and  spirit  of  said  act,  in  this:  it  attempts  to 
carry  up  the  whole  of  the  record  and  brief  of  evidence 
by  specifying  all  the  parts  as  material,  those  which  are 
not  material  as  well  as  those  which  are  material  to  a 
clear  understanding  of  the  errors  complained  of. 

J.  M.  TowKRY  and  Q.  H.  Prior,  for  plaintiffs. 
J.  J.  IlIMSEy  and  H.  H.  Dean,  for  defendants. 
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Where  the  terms  of  a  deed  of  conveyance,  taking  the  whole  to- 
gether, show  that  the  instrument  is  in  its  essence  a  quitclaim 
title,  and  that  the  makers  intended  no  wamnty  except  as  against 
themselves  and  their  own  acts,  a  failure  of  the  title  to  two  of 
the  lots  out  of  a  great  number  covered  by  the  conveyance,  by 
reason  of  the  existence  of  a  previous  outstanding  better  title, 
will  be  no  breach  of  any  implied  covenant  arising  out  of  a  recital 
of  facts  or  out  of  the  use  of  words  of  conveyance,  no  fraud  or  in- 
tentional misrepresentation  being  alleged.  Nor  will  the  failure 
of  the  vendees  to  get  or  to  hold  possession  of  such  two  lots,  with- 
out any  fraud  or  misconduct  on  the  part  of  the  vendors,  consti- 
tute a  defence  to  an  action  for  the  purchase  money  or  any  part 
thereof. 
January  11, 1892. 

Deed.  Title.  Covenant.  Vendor  and  vendee.  Be- 
fore Judge  Harden.  City  court  of  Savannah.  July 
term,  1890. 

Reported  in  the  decision. 

Garrard  &  Meldrim,  for  plaintifts  in  error 
George  A.  Mercer,  contra. 

Bleckley,  Chief  Justice. 

When  this  case  was  decided  the  syllabus  was  formu- 
lated by  the  court,  handed  down  and  filed.  Since  then 
an  argument  in  elucidation  and  support  of  the  decision 
has  been  prepared  at  my  request  by  A.  H.  Davis,  Esq., 
one  of  our  official  stenographers.  In  studying  and  re- 
vising his  argument,  I  have  examined  every  authority 
to  which  it  refers.  My  associates,  after  hearing  it  read, 
concur  with  me  in  adopting  it  as  the  opinion  of  the 
court.  We  do  not  merely  recite  it,  but  make  it  our 
own.     For  this  reason,  quotation  marks  are  omitted. 

This  is  an  action  on  a  note  given  for  the  purchase 
money  of  a  large  number  of  lots  of  land.  The  plea 
sets  up  :  (1)  Damages  by  a  breach  of  the  plaintiff*'s 
covenant  that  the  title  to  the  land  was  in  him,  and  of 
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the  covenant  for  possession  and  seizin,  the  defendants 
having  been  evicted  from  two  of  the  lots  by  title  para- 
mount. (2)  Failure  of  consideration  in  the  loss  of  two 
of  the  lots  which  the  plaintiff  covenanted  that  he  owned. 
The  plea  makes  no  issue  of  fraud,  misrepresentation, 
concealment  or  mistake.  The  parts  of  the  deed  ma- 
terial to  show  the  undertaking  of  the  plaintiff  are  as 
follows : 

"This  indenture  .  .  between  John  S.  Martin  .  . 
Andrew  J.  Miller  .  .  Cornelia  V.  Miller  the  wife 
of  the  said  Andrew  J.  Miller  .  .  Sarah  E.  Miller 
and  R.  M.  Miller,  by  their  guardian  ad  litem  Andrew  J. 
Miller,  as  parties  of  the  first  part,  and  John  J.  Mc- 
Donough  and  Tiney  B.  Thompson  .  .  and  Edward 
Burdett  .  .  copartners,  composing  the  firm  of  Mc- 
Donough  &  Co.  .  .  as  parties  of  the  second  part, 
witnesseth  that,  whereas  the  title  to  certain  lands,  here- 
inafter mentioned  as  described,  is  in  the  said  John  S. 
Martin,  .  .  as  evidenced  by  a  certain  deed  of  convey- 
ance made  by  Henry  Gallagher, assignee  in  bankruptcy  of 
A..  J.  Miller,  .  .  to  said  Martin  .  .  and  whereas 
certain  portions  of  the  lands  described  were  .  .  set 
apart  to  said  Andrew  J.  Miller  as  the  head  of  a  family, 
as  a  homestead,  .  .  and  whereas,  under  a  proceed- 
ing had  before  the  .  .  judge  of  the  superior  court  of 
Pierce  county,  certain  orders  were  passed  .  .  author- 
izing a  private  sale  of  the  homestead  property,  in  which 
proceeding  all  the  parties  at  interest  were  duly  repre- 
sented    .     . 

"Said  parties  of  the  first  part  .  .  have  granted, 
bargained,  sold,  remised,  conveyed,  released  and  quit- 
claimed, and  by  these  presents  do  grant,  bargain,  sell, 
remise,  convey,  release  and  forever  quitclaim  unto  said 
parties  of  the  second  part,  in  their  full  possession  and 
seizin,  and  to  their  heirs  and  assigns,  the  following  lots 
of  land,  and  all  the  estate,  right,  title,  interest,  use, 
trust,  property,  claim  and  demand  whatsoever,  both  at 
law  and  in  equity,  of  said  parties  of  the  first  part  of,  in, 
to  or  out  of  all  those  lots,  tracts  or  parcels  of  land,"  etc. 

"To  have  and  to  hold  the  said  conveyed  and  released 
premises  unto  said  parties  of  the  second  part,  their  heirs 
and  assigns,  to  their  only  proper  use,  benefit  and  be- 
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hoof  forever,  .  .  so  that  neither  the  said  John  S. 
Martin  or  the  said  Andrew  J.  Miller  individually,  or  as 
guardian  ad  litem^  as  hereinbefore  stated,  or  said  Cor- 
nelia V.  Miller,  or  said  Sarah  E.  and  R.  M.  Miller,  or 
either  of  them,  their  heirs  and  assigns,  nor  any  other 
person  or  persons  in  trust  for  them,  or  in  the  name, 
right  and  stead  of  any  of  them,  shall  or  will,  can  or 
may,  by  any  ways  or  means  whatsoever,  hereafter  have, 
claim,  challenge  or  demand  any  right,  title,  interest  or 
estate  in  or  out  of  said  premises  above  described,  and 
hereby  released  and  conveyed  ;  but  that  said  parties 
of  the  first  part,  and  every  of  them,  their  heirs  and 
assigns,  from  all  estate,  right,  title,  interest,  property, 
claim  and  demand  whatsoever  of,  in,  to  or  out  of  said 
premises  or  ^ny  parcel  thereof  .  .  is,  are  and  shall 
be  by  these  presents  forever  excluded  and  debarred." 

The  subject  here  conveyed  is  described  as  "the  fol- 
lowing lots  of  land  and  all  the  estate,  right,  title,  inter- 
est, etc.,  of  the  parties  of  the  first  part."  The  deed 
uses  appropriate  words  of  release  and  quitclaim,  and 
lacks  the  usual  covenant  of  general  warranty,  which,  by 
the  code,  §2703,  includes  covenants  of  a  right  to  sell,  of 
quiet  enjoyment  and  of  freedom  from  encumbrances. 
There  are  no  formal  covenants  at  all,  except  the  one 
against  any  title,  claim,  etc.,  under  the  parties  making 
the  deed. 

Covenants  are  of  two  kinds,  express  and  implied. 
Express  are  those  stated  in  words  more  or  less  distinctly 
exposing  the  intent  to  covenant,  and  implied  are  those 
inferred  by  legal  construction  from  the  use  of  certain 
words  of  conveyance.  The  plea  makes  it  necessary  to 
determine  whether  this  deed  contains  a  covenant  of 
either  sort.  It  is  insisted  that  the  recital  that  the  title 
was  in  the  plaintiff,  as  evidenced  by  a  certain  deed, 
amounts  to  a  covenant  of  title,  though  informally  ex- 
pressed. A  covenant  requires  no  special  form,  but  if  it 
is  clearly  the  intention  of  the  grantor  to  answer  for  the 
truth  of  a  statement  in  the  instrument,  this  will  consti- 
tute a  covenant  on  his  part.     There  is  authority  hold- 
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ing  that  a  recital  may  have  the  force  of  a  covenant.  2 
Devlin  on  Deeds,  §883  ;  4  Am.  &  Eng.  Enc.  Law,  469 ; 
Severn  and  Clerks  Case,  Leonard  122  ;  Christine  v. 
Whitehill,  16  S.  &  R.  98  (Gibson,  C.  J.,  dissenting). 
Possibly  this  means  that,  where  the  deed  is  informally 
drawn,  without  any  technical  covenants,  the  court  may 
find  an  undertaking  of  some  sort  in  the  recital.  For 
when  there  is  an  express  covenant,  the  recital  will  not 
be  construed  as  an  additional  covenant.  Whitehill  v. 
Gotwalt,  3  Pen.  &  W.  313  (overruling  Christine  v. 
Whitehill,  swpra)  ;  Wright  v.  Shorter,  56  Ga,  72.  At 
any  rate,  that  a  recital  may  ever  attain  the  dignity  of  a 
covenant,  is  controverted  by  high  authority.  "Owing 
to  a  misapprehension  of  one  or  two  old  cases,  the  dan- 
gerous doctrine  has  been  more  than  once  broached  that 
covenants  for  title  may  be  implied  from  a  recital,  but 
this  has  since  been  distinctly  and  decisively  repudiated." 
Rawle  on  Covenants,  §280.  And  see  Ferguson  v.  Dent, 
8  Mo.  667,  holding  that  a  recital  in  the  description  of 
the  premises  is  not  a  covenant ;  Delmer  v,  McCabe,  14 
Ir.  C.  L.  377,  holding  that  a  recital  of  seizin,  when  modi- 
fied and  explained  by  other  parts  of  the  instrument, 
does  not  amount  to  a  covenant.  The  true  rule  is  to 
view  the  recital  in  the  light  cast  on  it  by  the  rest  of  the 
deed  and  give  eftect  to  the  intention  as  a  consistent 
whole.  Piatt  on  Covenants,  33 ;  Severn  and  Clerks 
Case,  supra ;  4  Am.  &  Enc.  Law,  469 ;  Code,  §2697. 
Now  if  this  recital  standing  alone  were  equivalent  to  a 
general  warranty  of  title,  it  would  be  restrained  and  re- 
duced by  the  express  limited  covenant.  Otherwise  the 
latter,  which  is  set  out  with  much  technicality  and  ver- 
bosity, would  be  nullified  and  destroyed  by  the  recital 
which  is  mere  inducement  and  not  fairly  interpretable 
as  a  substantive  covenant.  Such  a  construction  would 
override  the  plain  intention  to  covenant  specially. 
Where  a  conveyance  contains  both   a  general   and  a 
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special  covenant  touching  the  same  subject,  which  are 
inconsistent,  the  general  will  not  enlarge  the  special 
covenant,  but  will  be  thereby  restricted.  Rawle,  Cov. 
§287  et  seq.;  2  Sugd.  Vend.  (605)  et  seq. ;  Bricker  v. 
Bricker,  11  Ohio  St.  240.  The  order  in  which  the  con- 
flicting covenants  occur  does  not  seem  to  be  material 
at  the  present  day,  because  the  intent  is  gathered  from 
the  whole  instrument.  Rawle,  §288,  and  note.  It 
would  seem  to  be  more  especially  just  to  let  the  special 
covenant  prevail  where,  as  in  this  case,  the  general  cove- 
nant not  only  stands  upon  implication  but  is  of  ques- 
tionable existence,  while  the  special  covenant  is  ex- 
pressed with  great  fulness  and  regard  to  technicality. 
In  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  8  Wall. 
276;  the  action  was  brought  upon  a  covenant  claimed 
to  exist  in  the  recitals  of  the  instrument  which  con- 
tained technical  covenants,  the  claim  being  rested  on 
the  fairness  and  equity  of  that  construction  (see  argu- 
ment for  the  canal  company).  The  decision  set  out  in 
the  head-note  was  as  follows :  "In  the  case  of  a  contract 
drawn  technically,  in  form,  and  with  obvious  attention 
to  details,  a  covenant  cannot  be  implied  in  the  absence 
of  language  tending  to  a  conclusion  that  the  covenant 
sought  to  be  set  up  was  intended.  The  fact  that  the 
non-implication  of  it  makes  the  contract,  in  consequence 
of  events  happening  subsequently  to  its  being  made, 
quite  unilateral  in  its  advantages,  is  not  a  sufficient 
ground  to  imply  a  covenant  which  would  tend  to  bal- 
ance advantages  thus  preponderating." 

Furthermore,  if  the  conveyance  is  only  of  the  grantor's 
right,  title  and  interest  in  the  land,  the  *scope  of  it  is 
not  enlarged  by  a  general  covenant,  but  such  cove- 
nant must  be  limited  to  fit  the  subject  conveyed.  1 
Warvelle  on  Vendors,  421  (§8);  Allen  v.  Holton,  20 
Pick.  458 ;  Sweet  v.  Brown,  12  Met.  175 ;  McNear  v. 
McComber,  18  Iowa,  12 ;  Gee  v.  Moore,  14  Cal.  472 ; 
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Kimball  v.  Seraple,  25  Cal.  440 ;  Bates  v.  Foster,  59  Me. 
157  ;  Gibson  v.  Chouteau,  39  Mo.  536 ;  Young  v.  Clip- 
pinger,  14  Kans.  148 ;  Stockwell  v.  Couillard,  129 
Mass.  231. 

Is  any  covenant  implied  in  these  words  :  "Said  parties 
of  the  first  part  .  .  do  grant,  bargain,  sell,  remise, 
convey,  release  and  forever  quitclaim  unto  said  parties 
of  the  second  part,  in  their  full  possession  and  seizin 
.  •  the  following  lots  of  land,  and  all  the  estate,  right, 
title,  etc.,  of  said  parties  of  the  first  part,"  etc.  ?  At 
common  law  certain  words  of  conveyance  imported 
covenants  of  title,  and  so  strong  was  the  implication  it 
was  in  some  cases  held  that  an  express  limited  cove- 
nant could  not  repel  it.  It  seems  now  generally  agreed 
that,  in  conveyances  of  freehold,  only  one  word  "do"  or 
"deci/,"  "I  give"  or  "have  given,"  had  such  potent  effect. 
Rawle,  §270 ;  Frost  v.  Raymond,  2  Gaines,  188,  2  Am. 
Dec.  228.  The  word  "grant"  did  not  imply  a  covenant. 
Piatt,  Gov.  47,  48.  Nor  did  "grant,  bargain  and  sell." 
Rickets  v.  Dickens,  1  Murph.  QS,  G.)  343  ;  Frost  v. 
Raymond,  supra.  And  it  has  been  held  that,  in  a  con- 
veyance merely  of  the  grantor's  rights  in,  the  land,  even 
the  terrible  word"rfeG?i"  would  not  raise  a  warranty. 
Deakins  v.  Hollis,  7  Gill  &  J.  311.  Also  it  is  said  that, 
in  a  deed  of  "grant,  bargain  and  sell,"  an  express  cove- 
nant takes  away  all  implied  covenants.  Vanderkarr  v. 
Vanderkarr,  11  Johns.  122. 

When  conveyances  came  to  be  made  under  the  statute 
of  uses,  the  courts  did  not  raise  covenants  by  implica- 
tion. The  deed  of  bargain  and  sale  came  into  use  un- 
der this  statute,  and  it  being  the  deed  commonly  em- 
ployed in  the  United  States,  as  a  general  rule,  in  the 
absence  of  statute,  there  are  no  implied  covenants  with 
us.  Tiedemann  on  Real  Prop.  §859;  3  Washb.  Real 
Prop.  *671;  Walker's  Am.  Law,  p.  454  (9th  ed.);  Al- 
len V.  Sayward,  5  Me.  227.     In  some  of  the  States,  by 
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express  statute,  the  words  "grant,  bargain  and  sell"  im- 
port certain  covenants.     4  Kent  Com.  473,  474;  Kawle, 
§285  ^^565^.;  Martindale  on  Conveyancing,  §173.     But 
where  there  is  also  an  express  covenant,  it  is  held  that 
the   statutory   implied   covenant   is    modified   thereby. 
Weems  v.  McCaughan,  7    Sm.  &   M.   422;  Shelton    v. 
Pease,  10  Mo.  473.     So  the  statutory  covenant  will  be 
restrained,  where  the  conveyance  is  of  the  grantor's  in- 
terest only.     Gibson  v.  Chouteau,  39  Mo.   536.     There 
is  no  statutory  implication  of  covenants  in  Georgia,  ex- 
cept as  to  deeds  containing  a  general  warranty.     Code, 
§2703.    In  McDonald  v.Beall,  55  Ga,  288,  it  was  held  that 
there  is  no  implied  warranty  in  the  sale  of  land.     That 
being  a  parol  sale  and  no  deed  being  given,  the  case 
does  not  apply  here.     The  present  deed  purports  to  con- 
vey the  specified  lots  and  the  grantors'  right,  title,  in- 
terest, etc.  in  the  same.     The  first  part  of  the  descrip- 
tive clause,  standing  alone,  might  import  an  intention 
to  pass  title  paramount,  not  merely  such  title  as  the 
grantors  had.     But  it  does  not  stand  alone;  it  is  fol- 
lowed by  a  nearly  exhaustive  catalogue  of  words  signi- 
fying any  kind  of  interest  which  the  grantors  might 
have  in  the  land.     All  this  would  be  useless  surplusage, 
unless  it  was  intended  by  the  grantors  to  convey  simply 
such  title  or  interest  as  they  had,  without  undertaking 
to   pass    necessarily   title    paramount.     This    view    is 
strengthened   by   observing  the  words  of  conveyance 
which  are  words  of  release  and  quitclaim.     Gibson    v. 
Chouteau,  supra;  Young  v.  Klippinger,  14  Kans.  148. 
And  also  by  considering  the  special  warranty  which  ex- 
tends solely  to  title  or  claim  by  or  through  the  grantors. 
Wright  V.  Shorter,  56    Ga.  72.     This  special  warranty 
would  be  rendered  wholly  nugatory  by  construing  the 
clause  in  question  as  an  unqualified  undertaking  to  pass 
title  paramount.     The  latter  part  of  §2248  of  the  code 
is  not  without  application  here,  by  analogy  at  least.    It 
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says:  "If  a  less  estate  is  expressly  limited,  the  courts 
shall  not,  by  construction,  increase  such  estate  into  a 
fee,  but,  disregarding  all  technical  rules,  shall  give  ef- 
fect to  the  intention  of  the  maker  of  the  instrument,  as 
far  as  the  same  is  lawful,  if  the  same  can  be  gathered 
from  its  contents;  and  if  not,  in  such  case  the  court 
may  hear  parol  evidence  to  prove  the  intention."  The 
court  in  trying  this  case  heard  parol  evidence  from  both 
sides  as  to  the  sale  of  these  lands,  and  it  in  no  wise  con- 
flicts with  the  construction  put  upon  the  deed.  On  the 
contrary,  the  defendant  who  made  the  purchase  ad- 
mitted in  his  testimony  that  he  was  willing  to  purchase 
without  a  warranty  if  he  could  be  placed  in  actual  pos- 
session of  the  land.  In  rebuttal  he  testified  that  it  was 
agreed  that  his  firm  should  take  the  lands  without  war- 
ranty. All  the  testimony  shows  it  was  plainly  under- 
stood on  both  sides  that  there  was  to  be  no  warranty. 
The  defendants  relied  upon  certain  testimony  of  Mc- 
Donough  as  showing  the  clause  containing  the  expres- 
sion "in  their  full  possession  and  seizin"  to  be  a  cove- 
nant of  possession  and  seizin.  But  this  expression 
must  be  taken  as  qualified  by  the  immediately  accom- 
panying words  of  conveyance,  which  contemplate  a 
mere  release  or  quitclaim,  andrby  the  subsequent  special 
covenant.  Certainly  this  is  not  a  formal  or  even  a  plain 
covenant  for  possession  and  seizin  to  any  extent,  much 
less  as  against  all  persons  whatsoever ;  it  can  have  ef- 
fect as  against  any  acts  or  title  by  the  grantors  or  per- 
sons claiming  under  them.  The  testimony  referred  to 
is  a  very  feeble  support  to  the  construction  contended 
for.  The  witness  said :  "If  he  could  be  placed  in 
actual  possession  of  the  land,  he  was  willing  to  pur- 
chase the  property  and  waive  a  covenant  of  warranty. 
.  .  Possession  was  to  be  given  to  defendants,  be- 
cause in  their  saw-mill  business  this  possession  is  neces- 
sary.    It  was   particularly  important  that  defendants 
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should  have  exclusive  possession,  because  they  had 
other  timber  lands  lying  beyond  these  which  they 
wished  to  reach.  .  .  The  grantors  knew  that 
defendants  were  in  the  saw-mill  business,  and  were 
fully  aware  of  the  use  to  which  defendants  ex- 
pected to  put  these  lots."  The  witness  seems  to  be 
speaking  of  his  own  state  of  mind,  and  not  of  any 
agreement  of  minds.  He  does  not  say  that  the  grantors 
promised  or  undertook  to  put  defendants  in  possession. 
The  delinquency  here  charged  consisted  in  knowing  ot 
the  use  to  which  the  lots  were  expected  to  be  put,  and  (it 
may  be  inferred)  in  not  making  proper  provision  therefor. 
The  only  agreement  to  which  he  distinctly  swears  is  this: 
^*It  was  agreed  that  his  firm  would  take  the  lands  without 
warranty."  It  may  be  doubted,  under  authorities  presently 
to  be  cited,  whether  this  testimony  was  admissible,  be- 
cause the  legal  effect  or  extent  of  a  covenant  cannot  be 
varied  by  parol.  But  whether  admissible  or  not,  it 
was  not  strong  enough  to  establish  the  construction 
contended  for. 

Upon  the  whole,  then,  it  appears  that  the  deed  con- 
tains no  covenant  except  the  special  one  above  alluded  to. 
Does  the  loss  of  either  of  the  two  lots  come  within  its 
terms?  It  is  not  disputed  that  the  title  to  lot  104  was 
once  in  A.  J.  Miller,  one  of  the  grantors,  and  was  di- 
vested by  sheriff^s  sale  under  an  execution  against  A.  J. 
Miller  &  Son,  five  years  and  more  before  the  deed  to  de- 
fendant was  made.  The  sheriff's  deed  was  duly  recorded, 
and  this  record  was  constructive  notice  to  the  defendants. 
Their  plea  is  based,  not  on  fraud,  misrepresentation  or 
breach  of  confidence,  but  solely  on  breach  of  covenant. 
The  loss  of  this  lot  does  not  fall  within  the  latter  part 
of  the  special  covenant,  because  the  title  or  claim  under 
the  sheriff's  sale  was  not  set  up  by  any  of  the  grantors 
but  by  a  stranger.  Nor  does  it  come  within  the  first 
part  of  that  covenant,  because  that  provides  against 
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claims  thereafter  made  by  the  grantors  or  by  some  per- 
son claiming  under  them.  The  grantee  in  the  sheriff's 
deed  holds  adversely  to  the  defendant  in  execution,  and 
not  under  him.  The  defendants'  deed  is  a  quitclaim 
purporting  to  pass  only  such  interest  as  the  grantors 
had  at  the  time  of  conveying.  It  often  happens  that 
persons  give  such  deeds  who  have  no  title  at  all,  and  the 
lack  of  title  where  no  fraud  or  deception  is  practiced  is 
no  ground  for  subjecting  such  a  grantor  to  damages. 
As  to  lot  194  which  was  lost  in  the  ejectment.  Miller 
testified  without  contradiction  that  he  "told  McDonough 
that  a  suit  of  ejectment  was  then  pending  for  this  lot, 
and  McDonough  replied  that  he.  Miller,  must  defend 
McDonough  &  Co."  This  loss  likewise  is  not  within 
the  special  covenant,  because  it  was  an  adversity  which 
the  grantors  could  not  prevent,  unless  they  were  negli- 
gent in  defending,  which  does  not  appear.  Besides, 
McDonough  was  notified  of  the  action  then  pending, 
and  apparently  chose  to  take  the  risk.  His  reply  that 
Miller  must  defend  McDonough  &  Co.  hardly  makes  a 
promise  by  Miller  to  do  it.  Even  if  Miller  had  prom- 
ised, it  would  not  be  allowable,  where  there  is  no  issue  of 
fraud  or  the  like,  to  attach  a  parol  promise  like  this  to 
a  deed  containing  no  such  undertaking.  Anon.,  2  Ch. 
Cas.  19;  Raymond  v.  Raymond,  10  Cush.  134;  Howe  v. 
Walker,  4  Gray,  318;  Earle  v.  DeWitt,  6  Allen,  530; 
Hunt  V,  Amidon,  4  Hill,  345;  Coleman  v.  Hart,  25  Ind. 
256;  Holley  v.  Younge,  27  Ala.  204;  and  see  Peabody 
V.  Phelps,  9  Cal.  213. 

Now  are  the  defendants  entitled  to  set  up  as  a  defence 
to  the  notes  sued  on  that  they  lost  the  said  two  lots? 
This  depends  upon  who  took  the  risk  of  the  title's  being 
good.  The  grantors,  both  in  the  negotiations  and  in 
their  deed,  expressly  declined  that  risk;  consequently 
the  purchasers  assumed  it.  The  law  is  clear  that,  where 
the  buyer  takes  a  quitclaim  deed,  that  is  a  deed  without 
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any  warranty,  the  maxim  of  caveat  emptor  applies.  He 
is  without  remedy  if  the  title  fails.  He  cannot  recover 
back  the  purchase  money,  either  at  law  or  in  equity. 
Dorsey  ».  Jackman,  1  S.  A  R.  42;  Earle  v,  Dewitt,  6 
Allen,  680;  Soper  v,  Stevens,  14  Me.  138;  Bates  v. 
Delavan,  5  Pai.  Ch.  800;  and  see  Commonwealth  v. 
McClanachan,  4  Rand.  482.  Equity  will  not  relieve 
against  payment  of  the  purchase  money.  1  Fonhl.  Eq. 
373,  note;  Rawle,  §821;  Barkhamstead  v.  Case,  5  Conn. 
528;  2  Sugd.  Vend.  552.  Nor  can  the  purchaser  have 
rescission.  Maney  v.  Porter,  3  Humph.  346,  363;  Mid- 
dlekauft'  v,  Barrick,  4  Gill,  290;  Butman  v,  Hussey,  30 
Me.  263.  Nor  can  he  set  up  the  failure  of  title  in  de- 
fence to  an  action  for  the  purchase  money.  Buckner  v. 
Street,  15  Fed.  Rep.  365;  Wright  v.  ShoHer,  56  Ga.  72. 
In  the  case  last  cited,  this  court  held:  "When  bridge 
and  ferry  franchises  purporting  on  the  face  of  the  grant 
to  be  exclusive,  are  conveyed  by  deed  in  fee  simple, 
with  warranty  of  title  against  the  vendor  and  his  heirs 
only,  the  purchaser,  in  the  absence  of  any  fraud  in  the 
vendor,  takes  the  risk  of  the  grant's  prrfving  exclusive 
or  not  exclusive  in  its  legal  operation."  In  the  absence 
of  fraud,  misrepresentation  or  mistake,  the  purchaser's 
redress  depends  solely  on  the  covenants  expressed  in  the 
deed.  If  there  are  no  covenants  or  if  the  loss  is  not 
within  the  covenants,  the  loss  falls  upon  him,  and  will 
not  be  thrown  back  on  the  innocent  vendor.  To  do  this 
would  be  to  import  a  condition  into  the  contract  that 
the  vendor  should  repay  or  lose  the  purchase  money  on 
failure  of  title,  though  the  parties  themselves  made  no 
such  agreement.  In  such  case,  the  vendee  buys  the 
vendor's  title  for  better  or  worse,  and  pays  his  money, 
not  for  the  land  necessarily,  but  for  the  vendor's  title 
such  as  it  is.  When  he  gets  what  he  bargains  for,  he 
ought  to  pay.  A  vendee  can  protect  himself  by  requir- 
ing the  usual  covenant  of  general  warranty,  or  he  can 
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waive  that  protection  by  accepting  a  deed  with  a  limited 
warranty,  or  one  without  any  warranty  at  all.  Which- 
ever he  selects,  he  ought  to  abide  by  his  choice.  It  will 
frequently  happen  that  a  quitclaim  deed  is  obtained  for 
very  much  less  than  a  warranty  deed  would  cost.  To 
allow  a  purchaser  by  quitclaim  to  set  off  against  the 
purchase  money  a  failure  of  title  to  some  of  the  land, 
would  force  the  vendor  to  part  with  such  proprietorship 
as  he  had  in  the  whole  tract  for  less  than  he  agreed  to 
take. 

The  foregoing  discussion  disposes  of  this  litigation 
upon  its  substantial  merits,  and  though  various  grounds 
are  stated  in  the  motion  for  a  new  trial,  they  are  all  con- 
trolled as  to  the  result  by  what  has  been  said.  The 
court  did  not  err  in  overruling  the  motion. 

Judgment  affirmed. 


Weed  v.  Lindsay  &  Morgan. 

Tenants  being  admitted  into  possession  under  a  written  contract  for  a 
lease  for  the  term  of  ten  years,  cannot,  after  refusing  to  execute 
and  accept  a  lease  tendered  by  the  landlord,  and  embracing  the 
terms  and  conditions  specified  in  the  written  contract,  retain 
possession  of  the  premises  because  the  landlord  has  not  complied 
with  the  contract  in  the  construction  and  finish  of  the  building 
which  he  was  to  erect  for  occupation  by  the  tenants.  The  land- 
lord's violation  of  his  contract  would  furnish  a  cause  of  action  in 
favor  of  the  tenants  for  the  damages  sustained  thereby,  but  would 
not  operate  as  a  license  to  occupy  and  use  the  premises.  After 
refusal  to  execute  and  accept  the  lease  tendered,  they  would  be 
mere  tenants  at  will,  and  after  two  months  notice,  would  be  sub- 
ject to  eviction,  by  summary  proceedings  provided  by  statute,  as 
tenants  holding  over. 
January  11, 1892. 

Landlord  and  tenant.  Contract.  Action.  Before 
Judge  Harden.  City  court  of  Savannah.  July  term, 
1891. 

Dispossessory  warrant  was  issued  against  Lindsay  & 
Morgan  on  the  affidavit  of  Weed,  landlord.     By  coun- 
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ter-affidavit  they  alleged  that  their  lease,  or  term  of 
rent,  had  not  expired.  The  verdict  was  in  their  favor ; 
plaintiffs  motion  for  a  new  trial  was  overruled,  and  he 
excepted.  His  affidavit,  dated  October  15, 1890,  alleged 
that  the  property  was  rented  to  them,  and  they  took 
possession  in  October,  1889,  as  tenants  at  will ;  that  on 
April  8,  1890,  he  gave  them  notice  that  he  desired  the 
possession  of  the  property  at  the  expiration  of  two 
months  thereafter,  by  which  notice  and  the  expiration 
of  time  the  tenancy  was  terminated  and  the  lease  ex- 
pired ;  and  that  afterward  they  refused  to  deliver  the 
possession  to  him.  The  evidence  shows  that  the  par- 
ties made  the  following  contract : 

"Savannah,  Georgia,  4th  June,  1889. 
"I  am  to  erect  a  four-stoi'y  building,  sixty  feet  or 
more  front,  and  Messrs.  Lindsay  &  Morgan  agree  to 
pay  me  four  thousand  dollars  per  annum  net,  if  the  cost 
of  the  building  at  six  per  cent.,  with  a  valuation  of 
forty  thousand  dollars  for  the  lot,  viz.:  Lot  No.  1,  Eyles 
Tything,  Heathcote  Ward,  does  not  exceed  that  amount. 
If  it  does,  then  Lindsay  &  Morgan  are  to  pay  Joseph 
D.  Weed  six  per  cent,  on  the  cost,  including  above  val- 
uation of  lot.  Lindsay  &  Morgan  are  to  pay  all  taxes, 
keep  the  building  in  repair,  and  keep  building  insured 
for  its  cost.  Upon  these  conditions  Joseph  D.  Weed 
agrees  to  give  them  a  lease  for  ten  years  from  the  date 
the  building  is  ready  for  occupation. 

(Signed)  Joseph  D.  Weed. 

Lindsay  &  Morgan." 

The  defendants  claimed  that  they  had  an  agreement 
with  the  plain tift*  that  the  building  would  be  first-class, 
attractive  and  well  suited  .to  their  business,  and  that  he 
agreed  with  them  expressly  as  to  many  details  of  its 
construction  and  plan.  It  was  thought  it  would  be 
completed  by  September,  and  the  plaintiff  stated  that 
his  contractor  was  under  a  forfeit  for  every  day's  delay 
after  the  1st  of  October.  In  the  latter  part  of  Septem- 
ber the  defendants'  goods,  previously  ordered,  began  to 
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arrive  in  large  quantities,  and  they  obtained  plaintiff's 
consent,  as  shown  by  his  letter  quoted  in  the  opinion, 
to  store  the  goods  in  the  unfinished  building,  only  the 
basement  then  being  completed.  Defendants  paid  the 
contractor  the  amounts  he  was  compelled  to  pay  the 
plaintiff  for  each  day's  delay  after  October  1st  until  the 
completion  of  the  building  on  November  18th.  During 
its  erection  defendants  complained  to  the  plaintiff,  and 
to  his  superintendent  in  his  absence,  that  it  was  not 
being  constructed  according  to  agreement.  A  few 
days  after  its  completion  the  plaintiff  tendered  the 
defendants  a  lease  for  ten  years,  stipulating  an  an- 
nual rental  of  $4,000,  which  defendants  refused  to 
sign,  on  the  ground  that  the  building  was  not  completed 
according  to  agreement,  but  was  much  inferior  to  what 
they  were  entitled  to  receive ;  that  the  difference  in  this 
respect  should  be  met  by  a  reduction  of  rent ;  that  they 
were  compelled  to  take  and  retain  the  building,  as  no 
other  could  be  obtained,  and  to  give  it  up  would  destroy 
their  business  and  ruin  them  financially.  They  offered 
to  submit  to  arbitration,  or  have  determined  by  any 
fair  and  proper  mode,  what  reduction  of  rent  would 
compensate  them  in  damages.  They  paid  the  taxes  on 
the  property  until  the  tax-collectors  refused  to  receive 
the  same,  on  notice  from  plaintiff;  and  offered  to  pay 
the  insurance,  which  plaintiff  refused  to  allow.  On 
December  16,  1889,  plaintiff  instituted  in  the  city  court 
distraint  and  dispossessory  warrant  proceedings,  which 
were  met  by  the  usual  counter-aflidavits,  and  by  defend- 
ants' equitable  pleas  alleging  that  under  the  contract 
the  rent  was  not  due  until  the  eiid  of  the  year,  setting 
up  the  failure  to  construct  the  building  according  to 
agreement,  and  claiming  that  an  annual  reduction  of 
$1,500  from  the  stipulated  rent  should  be  made  on 
account  of  said  failure.  The  two  cases  were  tried  to- 
gether by  consent,  and  in  each  the  jury  found  for  the 
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defendants,  further  finding  in  the  distress  warrant  case, 
that  a  deduction  of  $600  per  annum  should  be  made 
from  the  rent  stated  in  the  contract,  and  that  no  rent 
was  due  until  the  expiration  of  the  year.  A  new  trial 
was  granted  on  plaintiff's  motion ;  and  he  afterwards 
dismissed  both  the  cases,  and  on  October  15,  1890y 
brought  the  present  proceeding.  On  November  18, 
1890,  the  defendants  tendered  him  $3,500  as  the  first 
year's  rent  due  that  day,  offering  to  accept  the  verdict 
of  the  jury  as  an  arbitrament  of  the  issues,  and  fur- 
ther offering  to  pay  the  taxes  and  insurance,  and  to  exe- 
cute a  lease  on  the  basis  of  the  reduced  rent.  On 
December  26,  1890,  they  filed  in  the  superior  court  a 
petition  to  enjoin  this  dispossessory  warrant  proceeding, 
to  have  their  damages  ascertained  and  fixed  by  decree, 
to  compel  execution  of  a  lease  in  accordance  therewith, 
etc.  No  restraining  order  was  granted,  but  the  judge 
issued  a  rule  to  show  cause ;  and  the  plaintiff  showed 
cause  by  his  answer.  This  petition  and  answer  were 
introduced  in  evidence  on  the  trial  of  the  present  case. 

Among  the  grounds  for  new  trial  were,  that  the  ver- 
dict was  contrary  to  law  and  evidence;  that  the  court 
erred  in  admitting  testimony  to  establish  a  parol  con- 
tract on  the  part  of  plaintiff  to  erect  a  building  of 
specific  character  and  dimensions  not  set  out  in  the 
written  contract  between  the  parties ;  and  that  the  court 
erred  in  refusing  to  charge  certain  principles  as  re- 
quested by  the  plaintiff's  counsel.  Also,  that  the  court 
erred  in  giving,  among  others,  the  following  charges : 

"The  view  which  I  hold  of  this  contract  is  this :  The 
parties  entered  into  or  upon  these  premises  under  an 
agreement  for  a  lease.  If  the  agreement  had  never 
been  carried  out  to  make  a  lease,  if  the  parties  had 
occupied  the  building,  and  the  building  was  such  as 
they  had  the  right  to  expect,  and  if  they  paid  up  the 
rent,  and  Mr.    Weed   had   accepted   the    rent,  and  a 
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lease  had  never  been  made,  then  this  paper  would 
have  stood  in  the  place  of  a  lease.  They  would  have 
been  tenants  for  the  length  of  time  mentioned  in  this 
paper,  and  they  would  have  had  this  paper  as  by  its 
terms  to  govern  the  holding  which  they  had.  If, 
however,  they  failed  to  pay  the  rent  which  was  re- 
served to  be  paid  in  this  paper,  and  failed  to  pay  it 
for  a  reason  which  you  find  to  be  a  good  and  valid 
reason,  if  you  find  that  the  amount  of  four  thousand 
dollars  a  year  was  not  a  proper  amount  for  them  to 
pay  because  of  the  failure,  on  the  part  of  Mr.  Weed, 
to  furnish  them  with  such  a  building  as  they  had 
under  the  circumstances  the  right  to  expect,  then  you 
must  also  find  that  they  had,  and  I  so  charge  you, 
the  right  to  refuse  to  pay  the  entire  amount  of  the 
rent,  and  to  leave  it  to  the  courts  to  determine,  if 
the  parties  could  not  agree  as  to  what  amount  of  rent 
should  be  paid,  without  their  becoming  tenants  at  will 
and  liable  to  ejectment. 

"If  they  held  the  building  and  refused  to  pay  the 
rent,  being  unjustified  in  so  refusing,  they  are  tenants 
at  will,  and  you  must  by  your  verdict  find  for  the 
plaintift*  If,  on  the  other  hand,  they  acted  upon  their 
right  to  occupy  the  building,  or  not  to  occupy  it,  if 
they  were  in  the  right  in  refusing  to  pay  because  the 
rent  was  not  due,  or  because  the  amount  of  rent 
which  was  claimed  was  not  due,  and  they  withheld 
it  because  the  building  was  necessary  to  them,  and 
because  it  was  not  reasonably  suited  to  their  pur- 
poses, refused  to  pay  the  entire  amount  of  rent  de- 
manded, if  you  find  these  to  be  facts,  then  it  will  be 
your  duty  to  find  for  the  defendants. 

"If  you  find  from  the  testimony  that  Mr.  Weed 
agreed  to  erect  for  Lindsay  &  Morgan  a  certain  kind 
of  a  building,  and  that  he  did  not  comply  with  his 
contract,  but   erected  one    that   was   inferior   to   the 
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building  he  contracted  to  furnish  and  less  valuable,  then 
Lindsay  &  Morgan  would  have  the  right  to  have  the 
rent,  which  they  agreed  to  pay,  reduced  by  such  an 
amount  as  would  compensate  them  for  the  damages 
which  they  sustained  by  reason  of  Mr.  Weed's  violation 
of  his  contract,  provided,  of  course,  Lindsay  &  Morgan 
make  it  appear  to  your  satisfaction  that  they  have  sus- 
tained such  damages.  If,  therefore,  the  testimony  shows 
that  Mr.  "Weed  thus  violated  his  contract,  and  if  no 
lease  was  tendered  to  Lindsay  &  Morgan  until  after  the 
building  was  completed,  then  they  were  not  under  any 
obligation  to  sign  a  lease  providing  for  the  four  thousand 
dollars  net  rent,  but  were  entitled  to  a  lease  at  such  a 
reduced  rent  as  would  compensate  them,  or  measure  the 
difference  in  the  rental  value  between  the  building  which 
Mr.  Weed  contracted  to  furnish  and  the  building  which 
they  actually  got. 

"If  you  find  from  the  testimony  that  a  lease  was  ten- 
dered by  Mr.  Weed  to  Lindsay  &  Morgan  after  the  com- 
pletion of  the  building,  and  with  the  rental  of  four  thous- 
and dollars  net  provided  therein,  and  if  you  further  find 
from  the  testimony  that  Lindsay  &  Morgan  were  not 
liable  for  this  amount  of  rent,  but  were  entitled  to  an 
abatement  of  it,  and  if  you  further  find  from  the  testi- 
mony that  Mr.  Weed  was  unwilling  to  give  a  lease  for 
any  less  rent,  and  that  Lindsay  &  Morgan  rightfully  and 
properly  refused  to  sign  the  I6ase,  then  said  refusal  on 
their  part  did  not  forfeit  their  rights  under  their  con- 
tract, and  did  not  make  them  tenants  at  will. 

"If  you  find  from  the  testimony  that  Lindsay  &  Mor- 
gan have  performed,  or  have  been  ready  and  willing  and 
oftering  to  perform  all  their  obligations  under  their  con- 
tract with  Mr.  Weed,  and  that  they  are  entitled  to  a 
lease  of  the  premises  for  the  term  of  ten  years  from  the 
completion  of  the  building,  then  it  is  not  necessary  for 
them  to  quit  the  possession  of  said  premises   until  the 
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courts  can  decree  the  specific  performance  of  the  con- 
tract, but  they  have  the  right  to  remain  in  possession  and 
cannot  be  dispossessed  as  tenants  at  will." 

George  A.  Mercer,  for  plaintife 
Denmark,  Adams  &  Adams,  for  defendants. 

Bleckley,  Chief  Justice. 

The  contract  of  June  4,  1889,  signed  by  the  parties 
respectively,  a  copy  of  which  is  in  the  report,  was 
not  a  present  demise  or  lease  which  granted  to  Lind- 
say &  Morgan  an  immediate  estate  for  years,  but  was 
an  agreement  to  give  them  a  future  lease  for  ten  years 
from  the  time  the  building  to  be  erected  was  "ready  for 
occupation."  It  is  plain  from  the  nature  of  the  agree- 
ment and  the  language  of  the  instrument  that  the  con- 
tract was  executory  on  both  sides.  It  was  not  contem- 
plated that  Lindsay  &  Morgan  should  become  tenants  to 
Weed,  or  owners  of  any  interest  in  the  premises,  or 
that  they  should  be  liable  for  the  payment  of  the  stipu- 
lated rent,  if  Weed  did  not  erect  the  building  and  make 
it  ready  for  occupation.  Until  that  time  should  arrive, 
they  were  to  remain  without  any  interest  in  the  prop- 
erty whatever.  If  the  building,  as  they  contend,  has 
not  yet  been  completed  and  made  ready  for  occupation 
according  to  the  agreement,  the  time  appointed  for  an 
interest  to  vest  in  them  as  lessees,  and  for  their  occupa- 
tion to  commence,  has  not  yet  arrived;  and  so  they  are 
without  any  legal  ownership  of  an  estate  for  years,  or 
of  a  right  to  possession  by  virtue  of  such  ownership. 
The  instrument  executed  as  evidence  of  the  contract 
contains  no  words  of  present  demise  or  any  equivalent 
terms,  nor  does  it  fix  with  certainty  either  the  amount  of 
the  annual  rent  to  be  paid,  or  appoint  anytime  for  the 
completion  of  the  building  and  the  consequent  com- 
mencement of  the  ten  years  term.  Th6  amount  of  the 
rent  was  to,  or  might,  depend  in  part  upon  the  cost  of 
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the  building,  and  when  the  building  would  be  ready  for 
occupation  would  necessarily  depend  on  contingencies 
to  be  met  and  dealt  with  after  the  agreement  was  signed. 
It  is  manifest  that  the  words,  "Upon  these  conditions, 
Joseph  D.  Weed  agrees  to  give  them  a  lease  for  ten  years 
from  the  date  the  building  is  ready  for  occupation," 
ought  to  be  construed,  not  as  a  stipulation  for  further 
assurance,  but  as  an  undertaking  to  create  a  lease  not 
previously  existing,  and  to  pass  by  it  an  estate  not  be- 
fore conveyed  nor  attempted  to  be  conveyed.  It  could 
not  have  been  the  intention  of  the  parties  either  that 
Lindsay  &  Morgan  should  be  owners  of  the  contem- 
plated term  of  years,  or  any  term  in  the  premises,  before 
the  annual  rent  which  they  were  to  pay  began  to  ac- 
crue, or  that  this  rent  was  to  begin  to  accrue  before  the 
building  was  ready  for  occupation.  In  distinguishing 
between  a  lease  and  a  mere  executory  agreement  for  a 
lease,  the  intention  of  the  parties,  as  manifested  by  the 
writing,  is  a  controlling  element.  Lloyd,  Law  of  Build- 
ing and  Buildings,  §88;  12  Am.  &  Eng.  Enc.  of  Law, 
980;  1  Wood,  Land,  and  Ten.  §179;  McAdam,  Land, 
and  Ten.  §41  ;  1  Taylor,  Land,  and  Ten.  §37  et  seq.; 
6  Lawson,  Rights,  Rem.  and  Pr.  §2801.  For  cases  il- 
lustrating the  distinction,  see :  Sturgion  r.  Painter, 
Noy's  Rep.  128;  Jackson  v.  Ashburner,  5  Term  Rep. 
163 ;  Hegan  v.  Johnson,  2  Taunt.  148 ;  Jackson  v. 
BulWey,  2  Wend.  483;  People  v.  Kelsey,  ^8  Barb.  269, 
14  Abb.  Pr.  372;  McGrath  v.  City  of  Boston,  103  Mass. 
369  ;  Adams  v.  Hagger,  L.  R.  4  Q.  B.  Div.  480 ;  Jack- 
son v.  Kisselbrack,  10  Johns.  336;  Kabley  v,  Worcester 
Gas  Light  Co.,  102  Mass.  392. 

No  lease  creating  a  term  of  ten  years  and  vesting  the 
same  in  Lindsay  &  Morgan  having  ever  come  into  ex- 
istence as  contemplated  by  the  agreement,  what  was  the 
effect  of  admitting  them  into  possession  by  virtue  of  the 
consent  given  by  Weed  in  his  letter  to  them  of  Septem- 
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ber  27th,  1889,  in  which  he  says,  "I  simply  write  to  tell 
you,  as  Mr.  Brown  told  me  you  wished  to  begin  to  oc- 
cupy the  building  before  it  was  entirely  finished,  that 
the  rent  will  begin  from  the  time  you  begin  to  occupy 
it.  I  have  no  objection  whatever  to  your  moving  into 
the  building  as  soon  as  you  find  it  can  serve  your  con- 
venience to  do  so."  (Mr.  Brown  was  the  contractor 
employed  by  Weed  to  construct  the  building.)  Was 
this  permission  a  license  to  occnpy  for  ten  years  with- 
out the  execution  of  any  lease,  or  was  it,  as  events 
turned  out  (possession  having  been  taken  under  it  and 
Lindsay  &  Morgan  having  afterwards  refused  to  join  in 
the  execution  of  a  lease),  the  creation  of  a  tenancy  at 
will  ?  We  think  it  was  the  latter  ;  and  no  rent  having 
at  any  time  been  paid  and  accepted,  this  is  in  accord- 
ance with  the  current  of  authority.  1  Taylor,  Land.  & 
Ten.  §60;  1  Wash.  Real  Prop.  *376 ;  Tied.  Real  Prop. 
§216  ;  6  Lawson,  Rights,  Rem.  &  Pr.  §2809  ;  12  Am.  & 
Eng.  Enc.  of  Law,  670  ;  Chapman  v.  Towner,  6  M.  &  W. 
100;  Anderson  i?.  Midland  Ry.  Co.,  8  E.  &  E.  614; 
Anderson  v,  Prindle,  23  Wend.  616 ;  Dunne  v.  Trustees, 
39  111.  578.  In  Hamerton  v.  Snead,  8  B.  &.  C.  483,  Lit- 
tledale,  J.,  said:  "Where  parties  enter  under  a  mere 
agreement  for  a  future  lease,  they  are  tenants  at  will ; 
and  if  rent  is  paid  under  the  agreement,  they  become 
tenants  from  year  to  year,  determinable  on  the  execu- 
tion of  the  lease  contracted  for,  that  being  the  primary 
contract."  Perhaps,  as  the  law  of  remedy  in  the  su- 
perior court  now  stands,  the  payment  of  rent  would 
have  raised,  not  merely  a  tenancy  from  year  to  year,  but 
one  for  the  whole  term  covered  by  the  lease.  Walsh  v. 
Lonsdale,  L.  R.  21  Ch.  I>iv.  9.  It  is  plain  that,  consist- 
ently with  the  written  agreement  of  the  parties,  Lindsay 
&  Morgan  would  have  no  right  to  occupy  and  use  the 
premises  for  ten  years  unless  they  were  willing  to  pay 
therefor  the  stipulated  rent,  nor  unless  they  were  will- 
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ing  to  occupy  as  lessees  and  not  merely  as  tenants  at 
will.     In  this  litigation  they  seek,  as  they  did  in  some 
of  the  preliminary  steps  which  led  to  it,  to  take  the 
position  and  have  all  the  rights  of  lessees  on  terms  dif- 
ferent from  any  which  Weed  has  ever  assented  to  ;  that 
is,  they  want  to  hold  at  a  less  annual  rent  than  they 
have  agreed  to  pay.'    They  make  this  claim  because,  as 
they  contend,  Weed  has  not  erected  and  made  ready  for 
occupation  such  a  building  with  respect  to  plan  and 
finish  as  was  contemplated.     If  this  contention  be  well 
founded  in  fact,  the   result   would  be,  not  that   they 
could  occupy  for  ten  years  on  terms  different  from  those 
agreed  upon,  but  that  they  could,  if  they  did  not  choose 
to  waive  their  objection  and  unite  in  the  lease  and  pay 
the  stipulated  rent,  exercise  their  option  between  vacat- 
ing the  premises  and  compelling,  by  a  proper  equitable 
action,  a  specific  performance  on  the  part  of  Weed  of 
his  undertaking.  Weed's  violation  of  his  contract  would 
also  furnish  a   cause  of  action  in  their  favor  for  any 
damages  resulting  from  his  failure  to  comply.     Perhaps 
if  they  had,  under  protest,  paid  rent  according  to  the 
contract,  they  might  have  done  so  without  surrendering 
any  substantial  right,  legal    or   equitable.     Lamare  v. 
Dixon,  6  L.  R.,  H.  L.,  Eng.  &  Ir.  App.  514.     When 
this  proceeding  was  commenced,  they  had  not  pursued 
any  course  open  to  them,  but  had  endeavored  to  pursue 
one  not  open;  they  had  declined  to  join  in  the  lease; 
had  not  paid  rent  at  the  stipulated  rate ;  had  entered  no 
suit  for  specific  performance,  and  had  refused  to  vacate 
the  premises.     Having  brought  themselves  into  the  po- 
sition of  mere  tenants  at  will,  section  2291  of  the  code 
applies  to  them.     The  two  months  notice  having  been 
given,  they  were  subject  to  eviction  as  tenants  holding 
over.     Code,  §§4077-4081.     The  pleadings  in  the  case 
were  simply  the  affidavit  and  counter-affidavit  provided 
for  by  the  sections  of  the  code  last  cited.     The  pending 
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application  in  the  superior  court  to  enjoin  the  prosecu- 
tion of  this  proceeding  was  not  operative,  because  no 
injunction,  temporary  or  permanent,  had  been  ordered, 
nor  any  restraining  order  granted. 

What  we  have  ruled  embraces  all  that  is  fundamental 
in  the  case,  and  effectually  controls  the  final  result  of 
this  proceeding  in  the  city  court.  'The  court  erred  in 
not  granting  a  new  trial.  Judgment  reversed. 


ig    ^  Barnbs  V,  Mays,  administrator. 

1.  A  person  wishing  to  purchase  land  at  administrator'a  sale  com- 
mits a  fraud  by  hiring  another  not  to  bid  against  him.  On  dis- 
covery of  the  fraud  after  the  sale  has  been  consummated,  the 
purchase  money  paid  and  a  conveyance  executed,  the  sale  will 
be  set  aside  at  the  instance  of  the  administrator. 

2.  To  show  that  the  fraud  waa  injurious  to  the  estate,  evidence  of 
the  amount  which  the  suppressed  competitor  intended  to  bid  is 
admissible. 

January  18, 189S. 

Administrator's  sale.  Fraud.  Evidence.  Before  Judge 
Wellborn.    Hall  superior  court.    July  term,  1891. 

The  suit  was  by  Mays,  administrator,  against  Barnes, 
alleging  that  the  plaintiff'  put  up  certain  land  at  admin- 
istrator's sale,  and  Barnes,  Pierce  and  others  colluded  to 
cheat  and  defraud  him,  and  did  so;  that  Barnes  and 
others  found  that  Pierce  had  come  to  the  sale  with  the 
intention  of  bidding  for  the  land,  with  the  money  to 
pay  for  it,  if  he  could  purchase  it  for  $1,000  or  $1,200; 
that  Barnes,  knowing  the  intention  of  Pierce  to  bid, 
went  to  Pierce  and  paid  him  $125  not  to  bid,  in  order 
that  Barnes  might  purchase  the  land  for  little  or  noth- 
ing, and  that  Barnes  was  thus  enabled  to  bid  off  and 
purchase  the  land  for  the  greatly  inadequate  price  of 
$600,  when  it  was  worth  from  $1,200  to  $1,500  and 
would  have  brought  that  at  the  sale,  had  it  not  been  for 
the  fraudulent  collusions  mentioned.  Pierce  refraining 
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from  and  refusing  to  bid,. etc.;  that  plaintiff,  as  soon  as  he 
learned  of  the  fraudulent  collusions,  tendered  to  Barnes 
the  J600  with  interest,  which  Barnes  refused  to  take. 
Petitioner  prayed  that  the  deed  which  he  made  as  ad- 
ministrator, conveying  the  property,  be  cancelled,  and 
the  land  resold. 

The  jury  found  that  the  sale  was  void,  that  it  be  set 
aside  and  the  deed  cancelled,  and  that  plaintiff  pay  to 
defendant  the  $600  with  interest,  etc.  Defendant's  mo- 
tion for  a  new  trial  was  overruled,  and  he  excepted. 
His  motion  contained  the  general  grounds  that  the  ver- 
dict was  contrary  to  law,  evidence,  etc.,  and  alleged  that 
the  court  erred  in  admitting  in  evidence  the  following 
statement  made  by  Pierce:  "I  went  there  for  the  pur- 
pose of  bidding  for  the  land.  I  had  studied  some  time 
about  buying  the  land  as  I  wanted  it  for  my  own  benefit 
and  was  willing  to  pay  a  fair  price  for  it.  Intended  to 
bid  a  thousand  dollars  for  it."  This  evidence  was 
objected  to,  because  it  was  the  expression  of  a  secret, 
unrevealed  purpose,  which  could  not  now  be  accepted  as 
evidence  of  what  would  have  resulted  if  no  contract  to 
buy  him  off  had  been  made;  and  because  it  was  no  evi- 
dence as  to  what  he  would  have  bid,  or  that  he  would 
have  bid  at  all. 

The  court  charged:  "  I  think  it  is  against  public  policy 
to  retire  any  bidder  from  competing  or  bidding  at  an 
administrator's  sale,  by  paying  him  or  promising  to  pay 
him  money  to  retire,  and  this  would  be  especially  true 
if  it  resulted  in  the  property  selling  for  less  than  it  would 
otherwise  have  brought."  It  was  alleged  that  the  error 
in  this  charge  consisted  in  holding  that  to  influence  a 
single  bidder  suppressed  bidding  or  prevented  just  com- 
petition at  a  public  sale,  especially  as  an  administrator 
had  the  right  to  withdraw  the  property  from  sale  and  it 
was  his  duty  to  do  so,  if  he  believed  that  it  was  not 
bringing   its  value. 
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J.  B.  EsTBS  and  G.  H.  Prior,  for  plaintiff  in  error. 
R.  H.  Baker  and  H.  II.  Dean,  contra. 

Bleckley,  Chief  Justice. 

1.  This  seems  as  plain  a  case  as  could  be  presented  to 
a  court.  The  general  morality  of  the  law  is  higher  than 
many  good  people  suppose;  id  very  much  higher  in  the 
matter  of  guarding  public  sales  of  property  against  col- 
lusive combinations  to  suppress  bidding.  The  standard 
it  has  in  view  is  not  merely  conscience,  but  enlightened 
conscience.  It  condemns  not  only  what  the  average 
man  would  regard  as  fraudulent,  but  what  he  ought  to 
regard  as  contravening  a  sound  public  policy.  No  doubt 
many  well-meaning  persons,  in  their  pursuit  of  gain, 
violate  the  law  in  this  respect  without  being  aware  that 
their  conduct  is  in  the  least  reprehensible.  They  are 
not  without  conscience,  but  without  sufficient  light;  the 
law  is  better  than  they  take  it  to  be.  In  the  present 
case  the  defendant  below,  Mr.  Barnes,  deliberately  hired 
Mr.  Pierce,  whom  he  knew  was  likely  to  be  a  competing 
bidder,  not  to  bid  against  him.  The  result  was  that  he 
purchased  the  land  for  six  hundred  dollars  when,  but 
for  this  collusion,  it  would  have  brought  much  more. 
Mr.  Pierce  would  have  bid  for  it  a  thousand  dollars. 
The  sale  was  consummated,  the  purchase  money 
received  and  the  conveyance  made,  before  the  admin- 
istrator discovered  the  fraud  which  had  been  perpe- 
trated by  the  purchaser.  This  fraud  vitiated  the  sale 
and  afforded  a  ground  for  rescission  at  the  election  of 
the  administrator.  After  tendering  or  offering  to  pay 
back  the  purchase  money,  he  brought  the  present  suit 
to  enforce  this  right.  There  can  be  no  doubt  that  the 
law  is  with  him.  Very  many  authorities  on  the  general 
question  are  cited  in  Greenhood  on  Public  Policy,  183 
et  seq.  That  the  prohibition  against  buying  off  compe- 
tition applies  to  sales  by  administrators  is  manifest,  and 
this  court  has  so  ruled.     Graham  v.  TheiSj  47   Ga.  479. 
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2.  Evidence  that  Pierce  intended  to  bid  one  thousand 
dollars,  was  admissible  to  show  that  in  point  of  fact  the 
fraud  was  injurious  to  the  estate  which  the  administra- 
tor represented.  To  render  this  evidence  admissible,  it 
was  not  necessary  that  Barnes  should  know  how  much 
Pierce  intended  to  bid;  it  was  enough  that  he  knew  that 
Pierce  intended  to  bid  something.  Perhaps  not  even 
this  much  knowledge  was  requisite;  for  when  one 
hires  another  not  to  bid  at  a  contemplated  sale  which 
the  law  requires  to  be  made  at  public  outcry,  the  two 
persons  thus  contracting  are  conspirators,  and  the  ig- 
norance of  one  of  what  the  other  actually  intends  is  of 
little  consequenca  Judgment  affirmed. 


The  Mayor  and  Council  of  Madison  v.  Wade  et  ah 

1.  While  the  act  of  1877  confers  authority  on  the  city  council  of 
Madison  to  require  registration  of  persons  qualified  to  vote  at  any 
corporate  election,  and  therefore  at  an  election  to  approve  the  lo- 
cal school  act  of  1889,  no  ordinance  comprehensive  enough  to  in- 
clude this  latter  election  having  been  passed  when  the  election 
was  held,  the  only  elective  body  to  which  the  school  act  could  _ 
then  be  submitted  was  the  legally  qualified  voters  of  the  city  ir-  1% 
respective  of  registration.  The  managers  of  the  election  having 
rejected  the  votes  of  non-registered  electors  and<!onfined  the  vote 
to  the  persons  whose  names  appeared  on  a  registration  list  made 
under  the  existing  ordinance  and  with  reference  to  a  previous 
election  of  a  different  kind,  the  submission  was  not  to  the  whole 
body  of  the  legal  electors.  The  existing  registration  ordinance 
applies  only  to  elections  for  municipal  officers. 

2.  Under  the  language  of  the  constitution,  the  school  act  of  1889 
would  have  to  be  submitted  to  all  the  qualified  voters  mentioned 
in  the  act  itself,  and  two  thirds  voting  at  the  election  would  not 
be  sufficient  to  approve  the  act  unless  they  were  two  thirds  of  the 
whole  number  qualified  to  vote.  It  would  be  competent  for  the 
city,  by  passing  a  proper  registration  ordinance,  to  provide  for 
ascertaining  the  whole  number,  but  until  this  is  done,  the  act  of 
1889  cannot  be  worked  in  harmony  with  the  provisions  of  the 
constitution.  For  the  two  local  acts  referred  to,  see  Acts  1877,  p. 
174;  Acts  1889,  p.  1311. 

3.  Registration  adds  no  qualification  to  voters,  but  only  serves  to 
identify  them  as  persons  qualified  to  vote.       Judgment  affirmed. 
January  19,1802. 
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Municipal  corporations.  Local  statutes.  Constitu- 
tional law.  Schools.  Elections.  Registration.  Be- 
fore Judge  Jenkins.  Morgan  county.  At  chambers, 
September  12,  1891. 

On  the  petition  of  Wade  et  al,^  citizens  and  tax- 
payers of  Madison,  the  mayor  and  council  of  that  city 
were  enjoiaed  from  collecting  a  tax  assessed  for  the  sup- 
port of  public  schools,  from  establishing  such  schools, 
etc.,  under  an  election  held  by  virtue  of  the  act  of  the 
legislature,  approved  October  25,  1889.  By'the  act  ot 
February  1,  1877,  the  mayor  aiud  council  were  "em- 
powered and  authorized  to  enact  such  ordinance,  or  or- 
dinances, providing  for  the  registration  of  the  voters  in 
corporate  elections  in  the  city,  which  in  their  discretion 
shall  conduce  to  the  interest  and  peace  of  said  city,  not 
in  conflict  with  the  constitution  and  laws  of  the  State," 
etc.  The  mayor  and  council  adopted  an  ordinance  pro- 
viding that  on  the  1st  of  January  the  clerk  of  council 
should  open  a  book  for  the  registration  of  voters,  which 
book  should  be  evidence  of  a  voter  having  registered; 
that  the  qualifications  for  registration  should  be  the 
same  as  those  prescribed  for  voters  for  members  of  the 
General  Assembly;  that  the  registration  should  cease 
and  the  book  be  closed  on  the  tenth  day  preceding  the 
annual  election  of  mayor  and  aldermen,  etc.  The  day 
fixed  for  the  election  of  mayor  and  aldermen  is  the  first 
Wednesday  in  April.  The  clerk  opened  a  registration 
book  on  or  before  January  1,  1891,  kept  it  open  until 
March  21,  1891,  and  then  closed  it.  No  book  was 
opened  for  registration  for  the  school  election  which 
took  place  on  July  16,  1891;  and  no  person  who  had 
failed  to  register  prior  to  March  21,  1891,  or  had  be- 
come qualified  to  vote  between  that  date  and  the  date 
of  the  school  election,  had  an  opportunity  to  register 
therefor.  The  registration  list  shown  by  the  book  was 
furnished  to  the  managers  of  the    school   election  to 
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guide  and  control  them  therein.  They  were  not  in- 
Btrueted  not  to  permit  any  one  to  vote  whose  name 
was  not  on  the  registration  book,  but  they  did  not 
80  permit  any  one  whose  name  was  not  on  the  list. 
The  declared  result  was,  269  votes  for  and  18  votes 
against  public  schools.  At  the  last  preceding  municipal 
election  249  votes  were  polled.  The  registration  list 
contained  406  names,  but  the  mayor  and  council,  on  in-  . 
vestigation,  determined  that  a  number  of  these  were  ac- 
tually not  qualified  voters,  there  being  three  minors, 
two  convicts,  etc. 

Among  the  grounds  alleged  in  the  petition  why 
the  election  was  illegal  and  void  were:  The  act  of 
1889  is  unconstitutional  in  that  it  provides,  "if  at  any 
election  herein  provided  for  two  thirds  of  the  qualified 
voters  voting  at  such  election  shall  vote  for  free  schools," 
etc.,  instead  of  providing  that  if  two  thirds  of  the. 
qualified  voters  of  the  city  shall  vote  for  free  schools, 
etc.  There  was  no  law  authorizing  registration  for  a 
special  election  of  this  character,  but  if  the  act  of  1877 
applies  to  such  special  elections,  there  should  have  been 
a  new  registration  thereunder,  and  the  mayor  and 
council  were  not  authorized  to  turn  over  to  the  man- 
agers the  list  closed  on  March  21,  and  to  instruct  them 
not  to  receive  the  vote  of  any  person  whose  name  was 
not  thereon.  Other  grounds  of  attack  on  the  result  of 
the  election,  as  declared  by  the  mayor  and  council,  need 
not  be  stated  here. 

Foster  &  Butler  and  H.  T.  Lewis,  for  plaintiff  in 
error. 

J.  A.  BiLLUPS  and  Calvin  George,  contra. 
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The  Importers  and  Traders  Bank  v.  MoGhbes  &  Co. 

1.  Where  a  mortgage  is  given  by  a  principal  debtor  to  his  indoreer, 
not  as  a  security  for  the  debt,  but  solely  for  the  indemnity  of  the 
indorser,  the  latter  could  not  proceed  against  the  mortgaged 
property  until  judgment  had  been  rendered  against  him  in  favor 
of  the  creditor.  Code,  J2164..  It  follows  that  the  creditor,  prior 
to  obtaining  such  judgment,  cannot  proceed  in  his  own  behalf  to 
enforce  the  mortgage,  even  though  the  principal  debtor  and  the 
indorser  both  be  insolvent,  the  rights  of  the  creditor  depending, 
not  upon  the  law  of  trust,  but  upon  the  law  of  subrogation. 

2.  Nor  can  the  creditor,  prior  to  obtaining  judgment  on  his  debt, 
maintain  a  bill  or  petition  to  impound  the  mortgaged  assets  to 
await  the  recovery  of  such  judgment.  Up  to  the  rendition  of 
judgment,  the  right  to  preserve  the  security  is  one  personal  to 
the  indorser,  and  to  which  the  creditor  is  not  subrogated. 
February  1,  ISitt. 

Principal  and  indorser.  Debtor  and  creditor.  Mort- 
gage. Trust.  Subrogation.  Party.  Before  Judge 
Maddox.  Floyd  superior  court.  March  adjourned 
term,  1891. 

The  Importers  and  Traders  National  Bank  of  New 
York  tiled  its  equitable  petition  against  McGhees  & 
Company  and  others,  to  foreclose,  for  the  benefit  of  the 
plaintiff,  a  mortgage  which  McGhees  &  Co.  had  given 
to  James  McGhee,  who  had  indorsed  to  the  bank  cer- 
tain notes  given  by  them  to  him.  E.  T.,  J.  F.  and  J.  N. 
McGhee,  partners  composing  the  firm  of  McGhees  & 
Co.,  demurred  to  this  petition,  and  the  demurrer  was 
sustained.  The  petitioner  excepted,  insisting  that  the 
mortgage  and  lien  given  to  James  McGhee  was  a  trust 
created  for  the  ultimate  security  and  protection  of  the 
notes  indorsed  by  him ;  that  the  petition  and  exhibits 
show  that  McGhees  &  Co.  and  James  McGhee  are  all 
insolvent,  and  the  property  upon  which  the  lien  oper- 
at^s  is  in  danger  of  being  lost  and  will  not  be  forth- 
coming  to  satisfy  the  lien  fixed  upon  it,  unless  injunc- 
tion be  granted ;  and  that  the  liability  of  James  Mc- 
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Ghee  attached  and  the  loss  accrued  to  him  as  soon  as 
the  notes  indorsed  by  him  were  protested  for  non-pay- 
ment and  he  was  so  notified. 

The  petition  was  against  E.  T.,  J.  F.  and  J.  N. 
McGhee,  partners  as  McGhees  &  Co.,  the  Rome  Fire 
Insurance  Company,  and  others  (James  McGhee  not 
being  a  party),  and  set  forth  substantially  the  follow- 
ing: On  August  18,  1890,  McGhees  &  Co.  made  their 
promissory  note  for  $6,000,  due  four  months  after  date, 
payable  to  the  order  of  James  McGhee  at  petitioner's 
bank,  and  on  October  31,  1890,  another  note  for  the 
same  amount,  payable  to  the  same  person  at  the  same 
place,  and  due  four  months  after  date,  both  of  which 
notes  were  indorsed  by  James  McGhee  to  petitioner  for 
a  valuable  consideration.  When  the  first  became  due 
it  was  presented  for  payment  at  the  place  of  payment, 
payment  was  refused,  and  it  was  duly  then  and  there 
protested.  The  second  is  not  yet  due.  About  Decem- 
ber 12,  1890,  McGhees  &  Co.  failed  in  business,  made  to 
the  other  defendants  a  mortgage  upon  all  their  stock  of 
goods  and  merchandise,  and  gave  them  a  conveyance 
of  a  large  amount  of  notes  and  accounts,  all  as  security 
for  certain  debts  claimed  to  be  due  by  McGhees  &  Co. 
to  such  defendants.  On  the  same  day  McGhees  &  Co., 
in  order  to  secure  James  McGhee  against  any  loss  that 
he  might  sustain  by  reason  of  his  indorsement  of  the 
notes  before  mentioned,  executed  and  delivered  to  him 
a  mortgage  upon  the  same  property  mortgaged  to  the 
other  defendants,  and  also  transferred  to  him,  as  col- 
lateral security  and  to  indemnify  him  as  aforesaid,  all 
the  notes  and  accounts  named  in  the  conveyance  made 
for  the  security  of  the  other  defendants,  that  is  to  say, 
such  of  them  as  may  not  be  used  by  the  other  defendants. 
On  December  17,  1890,  E.  T.,  J.  F.  and  J.  N.  McGhee, 
for  greater  security  of  the  debts  claimed  by  the  other  de- 
fendants, made  and  delivered  to  them  another  mortgage 


Digitized  by  VjOOQIC 


704  Importers  Bank  v.  McGhees.         [88  Qa. 

and  conveyance  embracing  the  same  property,  and  for 
the  same  uses  and  purposes  intended  by  the  former 
conveyance.  The  debts  claimed  by  the  mortgagees  in 
said  mortgages,  exclusive  of  the  mortgage  to  James 
McGhee,  amount  to  $31,248.47,  besides  interest,  and 
the  property  mortgaged  and  conveyed  to  them  is  worth 
$60,000,  or  other  large  sum,  and  is  largely  in  excess  of 
their  claims.  The  claim  of  the  Rome  Fire  Insurance 
Co.  at  the  time  of  the  making  of  the  mortgages  was 
fully  secured  by  the  deposit  of  other  collateral  which 
is  still  in  its  hands,  and  is  sufficient  to  pay  it«  claim. 
By  the  terms  of  the  mortgages  the  mortgagees  are 
invested  with  power  of  sale,  and  they  appointed  Mc- 
Williams  as  their  agent,  and  as  such  he  took  pos- 
session of  the  property  described,  and  of  the  notes  and 
accounts  conveyed,  and  is  actively  engaged  selling  it 
and  collecting  the  notes  and  accounts.  The  firm  of 
McGhees  &  Co.,  and  the  members  thereof,  are  insolvent, 
James  McGhee  is  a  non-resident  of  the  State,  is  the 
father  of  the  partners  in  the  firm  of  McGhees  &  C^o., 
is  insolvent,  and  neglects  to  enforce  the  mortgage  given 
to  indemnify  him,  or  to  take  any  steps  whatever  in  the 
premises.  In  addition  to  a  prayer  for  process,  the  bank 
prays  that  the  mortgage  given  by  McGhees  &  Co.  to 
James  McGhee  be  declared  to  be  a  security  for  its  debt, 
and  be  foreclosed  for  its  use  and  benefit ;  that  its  lien 
upon  the  property,  notes  and  accounts  named  in  the 
mortgage  be  set  up  and  enforced  against  the  proceeds 
of  the  sales  of  the  property,  and  the  collection  of  the 
notes  and  accounts  in  the  hands  of  Mc Williams,  after 
paying  off  such  liens  as  are  prior  to  the  lien  of  the 
mortgage  made  to  James  McGhee ;  that  Mc  Williams  be 
enjoined  from  paying  to  the  insurance  company  any  of 
the  proceeds  of  the  property,  until  it  shall  first  have 
applied  to  its  claim  the  proceeds  of  the  collateral  in  its 
possession,  and  also  from  delivering  the  possession  of 
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the  property  in  his  hands  to  any  person  other  than  the 
bank,  and  from  paying  over  the  surplus  that  may  re- 
main in  his  hands,  after  paying  oft*  the  just  claims  due, 
to  any  person  other  than  the  bank;  and  that  he  be 
directed  to  proceed  with  the  sale  of  the  property  and 
collection  of  the  notes  and  accounts,  and  account  to  the 
bank  as  to  all  his  actings  and  doings  in  the  premises, 
and  pay  oft*  and  discharge  its  debt  out  of  the  surplus  re- 
maining in  his  hands  after  paying  the  prior  claims. 
By  amendments  the  bank  alleged  :  Since  the  beginning 
of  the  suit  Mc Williams  has  sold  all  the  goods  in  his 
hands  as  agent  of  the  prior  mortgagees,  and  has  col- 
lected a  portion  of  the  notes  and  accounts,  but  a  large 
amount  of  them  are  still  in  his  hands  uncollected.  Out 
of  the  proceeds  of  his  sales  and  collection  he  has  paid 
off  all  the  prior  mortgages,  except  that  of  the  insurance 
company,  so  that  with  the  exception  of  that  mortgage, 
the  mortgage  given  to  James  McQhee  has  become  the 
first  lien  on  the  funds  and  assets  remaining  in  Mc- 
Williams'  hands.  Wherefore  it  prays  that  the  equities 
between  it  and  the  insurance  company  be  settled;  that 
Mc  Williams  be  made  receiver,  and  be  ordered  to  collect 
the  assets  remaining  in  his  hands  and  report  his  actings 
from  time  to  time ;  and  that  petitioner's  debt  be  paid, 
etc.  Further  alleged :  Both  of  the  notes  were  duly 
presented  for  payment  at  the  place  of  payment,  and 
payment  was  demanded  and  refused ;  whereupon  they 
were  protested,  and  notice  of  presentation,  demand  and 
protest  were  duly  given  to  James  McGhee,  who,  on  Sep- 
tember 22,  1890,  and  October  31,  1890,  respectively,  by 
his  contract  in  writing  guaranteed  the  payment  at  matu- 
rity of  the  two  notes  in  the  petition  referred  to,  and  in 
writing  waived  demand  of  payment  and  notice  of  pro- 
test of  these  notes.  He  resides  in  Alabama,  and  by 
voluntary  deed,  purporting  to  have  been  made  March  1, 
1890,  conveyed  to  his  wife  all  his  lands,  and  thereby 
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stripped  himself  of  all  property  and  rendered  himself 
insolvent;  and  petitioner  has  filed  a  bill  in  chancery  in 
Alabama,  praying  that  said  deed  be  set  aside,  and  that 
petitioner  recover  a  judgment  against  him  for  the  notes 
so  indorsed  by  him.  The  second  note  referred  to  in 
the  petition  was  presented  for  payment  at  maturity,  and 
payment  was  refused,  and  it  was  then  and  there  pro- 
tested for  non-payment.  And  the  bank  further  prays, 
that  in  the  event  the  court  shall  decide  that  the  relief 
sought  cannot  be  granted  as  prayed  for,  the  defendants 
be  enjoined  from  paying  out  or  disposing  of  the  prop- 
erty covered  by  the  mortgage  given  to  James  McGhee, 
or  the  proceeds  thereof,  until  the  bank's  rights  in  the 
premises  are  fixed  and  determined,  and  until  the  liability 
of  James  McGhee,  as  indorser,  be  determined.  At- 
tached were  exhibits  of  the  documents  mentioned.  The 
mortgage  made  by  the  McGhees,  composing  the  firm  of 
McGhees  &  Co.,  to  James  McGhee,  recited  that  James 
McGhee  had  indorsed  as  accommodation  paper  the  two 
notes,  both  discounted  by  McGhees  &  Co.,  with  the 
Importers  &  Traders  National  Bank,  and  "to  secure 
said  James  McGhee  against  any  loss  that  he  may  sus- 
tain by  reason  of  said  indorsement,  said  McGhees  & 
Company  hereby  create  in  favor  of  said  James  McGhee 
a  mortgage  and  lien  upon  the  following  described  prop- 
erty," etc.  It  also  conveyed  to  him,  as  collateral  security 
for  the  same  purpose  for  which  the  mortgage  was 
made,  the  notes  and  accounts  described  in  lists  attached 
to  the  mortgage  to  the  Rome  Fire  Insurance  .Company 
and  others,  and  certain  pig  iron,  and  stated  that  this 
mortgage  to  James  McGhee,  and  the  transfer  of  notes 
and  accounts  to  him,  was  made  subject  to  the  other 
mortgage  and  transfer  mentioned,  "provided,  neverthe- 
less, that  if  said  James  McGhee  should  sufter  any  loss 
by  reason  of  said  indorsement,  or  should  said  McGhees 
&  Company  pay  any  loss  that  said  James  McGhee  may 
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sustain  by  reason  of  said  indorsement,  then  this  instru- 
ment to  become  void  and  of  no  effect." 

The  demurrer  was  upon  the  grounds :  No  cause  of 
action  is  set  out ;  by  the  terms  of  the  mortgage  made 
to  James  McGhee  it  was  only  to  secure  him  in  case  of 
loss  by  him  upon  the  indorsement  of  the  notes,  and  the 
petition  does  not  allege  that  any  loss  has  been  sustained 
by  him ;  under  the  petition  there  is  shown  no  liability 
upon  the  part  of  James  McGhee  upon  the  notes,  nor 
any  liability,  nor  future  loss  to  him  by  reason  of  the 
matter  set  out  in  the  petition  ;  and  the  mortgage  given 
to  him  was  a  security  personally  to  him  only,  and  to 
secure  him  against  loss,  the  intention  of  the  mortgage 
not  being  to  secure  the  debt  of  the  bank,  nor  in  any 
way  to  make  it  a  preferred  creditor. 

Dabney  &  FoucHE,  for  plaintiff. 

Dean  &  Smith  and  J.  Branham,  for  defendants. 

Bleckley,  Chief  Justice. 

The  mortgage  given  by  the  principal  debtors,  McGhees 
&  Co.,  to  their  indorser,  James  McGhee,  was  not  given 
expressly  as  a  security  for  the  debt  or  to  raise  a  fund  for 
its  payment,  but  solely  to  indemnify  the  indorser  against 
loss  by  reason  of  his  indorsement.  This  mortgage  the 
creditor,  the  Importers  and  Traders  National  Bank  of 
New  York,'  now  seeks  to  enforce  against  the  mortgaged 
property  without  making  the  indorser,  who  resides  in 
Alabama,  a  party  to  the  proceeding.  The  principal 
debtors,  who  were  among  the  parties  defendant  to  the 
plaintiffs'  petition,  demurred,  and  their  demurrer  has 
been  sustained. 

The  code  in  section  2164  declares:  "If  the  principal 
executes  any  mortgage  or  gives  other  security  to  the 
surety  or  indorser  to  indemnify  him  against  loss  by 
reason  of  his  suretyship,  the  surety  or  indorser  may  pro- 
ceed to  foreclose  such  mortgage,  or  enforce  such  other 
lien  or  security  as  soon  as  judgment  shall  be  rendered 
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against  him  on  his  contract."  We  *  think  this  pre- 
scribes a  rule  which  was  intended  to  be  general,  and  that 
it  comprehends  all  cases  of  the  class  mentioned.  By 
clear  implication  it  negatives  any  right  of  foreclosure 
until  the  surety  or  indorser  has  paid  something  on  the 
debt,  or  judgment  has  been  rendered  against  him  on  his 
contract.  In  the  present  cas^  neither  of  these  events 
has  occurred.  The  indorser  is  consequently  without  any 
right  to  inaugurate  any  proceeding  to  foreclose  the 
mortgage.  As  to  him  the  mortgage  is  immature,  there 
has  been  no  breach  of  its  condition,  it  is  not  yet  due  and 
payable  and  may  never  become  so.  It  logically  follows 
that  the  creditor  cannot  proceed  on  his  own  behalf  to 
enforce  the  mortgage,  although  the  petition  alleges  that 
the  indorser,  as  well  as  the  principal  debtors,  is  insolvent. 
Notwithstanding  decisions  of  some  other  courts  to  the 
contrary,  there  is  manifestly  no  element  of  trust  in  a 
mortgage  of  this  character.  It  does  not  by  its  own 
vigor  devote  or  appropriate  the  property  embraced  in  it 
to  the  payment  of  the  debt,  but  only  to  the  indemnity 
of  the  indorser  in  the  event  he  should  sustain  loss  by 
reason  of  his  indorsement,  and  it  is  recited  that  he  in- 
dorsed the  notes  for  accommodation.  The  mortgage 
created  a  mere  lien,  and  therefore  could  not  raise  any 
trust  by  reason  of  passing  title  into  the  mortgagee.  It 
passed  no  title.  It  was  executed  in  this  State  by  resi- 
dents thereof,  and  all  the  property  mortgaged  is  person- 
alty. To  say  that  the  mere  lien  which  it  creates  in  favor 
of  the  mortgagee  for  his  own  personal  indemnity  is  now 
held  by  him  in  trust  for  the  creditor  and  not  exclusively 
for  his  own  benefit,  would  be  altogether  arbitrary.  It 
would  not  harmonize  with  the  intention  of  the  parties 
in  creating  the  lien,  nor  with  any  sound  public  policy  in 
regulating  the  rights  and  powers  of  contracting  parties 
over  the  care  of  their  own  interests.  What  a  man 
acquires  and   holds  for  himself  only  with  no   present 
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power  to  enforce  it,  should  not  be  wrested  from  him, 
especially  when  he  is  not  a  party  before  the  court, 
on  the  ground  of  an  imaginary  trust.  And  this  is 
equally  true  whether  he  is  solvent  or  insolvent.  His 
insolvency,  were  he  a  party  before  the  court,  might  be 
a  reason  for  seizing  upon  this  mortgage  as  his  property 
and  displacing  him  from  the  control  of  it.  But  this 
would  be  a  very  difterent  thing  from  claiming  it  by  the 
creditor  as  a  beneficiary  of  a  trust  which  either  sprang 
into  existence  when  the  mortgage  was  taken,  or  in  some 
mysterious  way  arose  by  operation  of  law  afterwards 
when  the  mortgagee  became  insolvent.  On  principle, 
it  seems  to  us  that,  if  the  creditor  can  ever  enforce  the 
mortgage,  the  right  must  be  based  on  the  doctrine  of  sub- 
rogation. The  principles  of  equity  may  entitle  the  cred- 
itor to  be  hereafter  subrogated  to  the  right  of  the  mort- 
gagee. And  by  the  terms  of  the  code  above  recited, 
the  mortgagee's  right  is  to  proceed  as  soon  as  judgment 
has  been  rendered  against  him.  By  subrogation  the 
creditor  could  acquire  no  broader  or  better  right;  for 
one  cannot  take  by  subrogation  what  did  not  before  exist 
in  the  party  to  whose  right  the  party  substituted  in  his 
plaice  succeeds.  We  hold  that,  because  the  indorser  has 
no  right  to  proceed  at  present  on  this  mortgage,  the 
creditor  has  none.  Some  of  the  learning  on  the  general 
subject  may  be  found  in  Notes  to  Dering  v.  Earl  of 
Winchelsea,  1  White  &  Tud.  L.  C.  Eq.  174  et  seq,  (Hare 
&  Wallace's  ed.);  Harris  on  Subrogation,  §591;  Sheldon 
on  Subrog.  §154  et  seq.;  2  Brandt  on  Suretyship,  §324 
et  seq.  The  latest  case  known  to  us  is  In  re  Walker, 
Sheflield  Banking  Co.  v.  Clayton,  [1892]  1  Ch.  621,  a 
decision  made  by  Stirling,  J.,  in  January,  1892.  The 
case  of  Pool  v.  Doster,  59  Miss.  258,  holds,  we  think 
correctly,  that  insolvency  makes  no  difference.  The 
briefs  of  counsel  in  that  case  contain  very  full  citations 
of  previous  cases,  most  of  them  decided  by  Amencan 
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courts.  The  weight  of  authority  may  seem  contrary  to 
the  Mississippi  doctrine,  but  we  think  that  doctrine  co- 
incides with  our  law. 

2.  As  the  creditor  must  wait  for  subrogation  until 
he  has  obtained  judgment  against  the  indorser,  when 
by  operation  of  law  the  mortgaged  property  will  be- 
come a  fund  subject  to  be  applied  to  payment  of  the 
debt,  he  has  no  standing  in  court  to  impound  the  mort- 
gaged assets  or  to  interfere  with  them,  certainly  not 
without  making  the  mortgagee  a  party,  inasmuch  as  the 
mortgagee,  until  some  one  becomes  entitled  to  take  his 
place,  has  the  right  to  preserve  the  security  in  his  own 
way,  the  security  until  then  being  personal  to  himself. 
And  inasmuch  as  the  creditor  comes  without  right,  legal 
or  equitable,  to  assert  the  mortgage  against  the  mort- 
gagors, they  can  resist  him  by  demurrer,  as  his  petition 
shows  no  title  in  the  party  plaintift'.  It  was  suggested  on 
the  argument  that  the  demurrer  could  not  be  eftective  be- 
cause it  was  presented  in  the  individual  names  of  the 
members  composing  the  firm  of  McGhees  &  Co.,  and  not 
by  the  firm  in  the  partnership  name.  This  objection, 
we  think,  is  without  merit.  Judgment  affirmed. 


Smith  et  al.  v.  Pitner  et  al. 

Under  the  act  of  December  26, 1845,  when  a  widow,  at  the  time  she 
became  covert  by  a  second  marriage,  had  children  living  by  a 
former  husband  and  was  then  entitled  to  property  by  inherit- 
ance, although  it  was  real  estate  of  which  she  had  possession, 
the  same  never  having  been  administered  or  divided  so  as  to  as- 
sign to  her  her  separate  share  in  severalty,  her  share  when 
afterwards  assigned  through  regular  administration  became  the 
common  property  of  herself  and  her  children.  And  while  a  mar- 
riage contract  entered  into  with  her  second  husband  previous  to 
the  marriage  held  off  his  marital  rights,  it  did  not  operate  to 
clothe  the  children  with  a  less  or  different  estate  in  their  shares 
under  the  statute,  but  they  took  the  estate  prescribed  by  the 
statute,  irrespective  of  any  provision  to  the  contrary  in  the  mai^ 
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riage  settlement.    This  refmlts  logically  from  the  langaage  and  ob- 
ject of  the  statute  as  interpreted  by  this  court  in  MatthewB  v. 
Bridges,  13  Ga,  325,  and  Boby  v.  Bostadl,  23  Oa.  51. 
Febniary  1, 1892. 

Estates.  Married  women.  Heirs.  Before  Judge 
Maddox.  Floyd  superior  court.  March  adjourned 
term,  1891. 

Reported  in  the  decision. 

C.  N.  Featherston,  for  plaintiffs  in  error. 

C.  Rowell,  contra. 
Simmons,  Justice. 

The  court  below  held  that  the  case  was  controlled  by 
the  statute  of  1845,  entitled  "an  act  to  change  and 
point  out  the  mode  of  inheritance  in  certain  cases  therein 
mentioned."  This  statute  provides  that  "whenever  any 
/em£  covert  having  a  child  or  children  living,  by  a  former 
husband,  shall  be  entitled  to  property  by  inheritance, 
such  property  shall  not  belong  to  the  husband  of  such 
feme  covert^  as  heretofore,  but  shall  be  equally  divided 
between  all  the  children  of  such  feme  covert  and  said 
feme  covert.  Such  property,  so  divided  as  aforesaid,  the 
parts  or  shares  so  allotted  to  any  child  or  children  by  a 
previous  marriage  shall  be  vested  in  such  child  or  chil- 
dren, and  the  part  or  parts  so  allotted  to  &uchfem£ 
covert  and  to  her  children  by  her  last  husband  shall  vest 
in  such  husband  in  the  same  manner  as  said  property 
would  vest  under  existing  laws."     Cobb's  Dig.  297. 

The  facts,  as  they  appear  from  the  record,  are  as  fol- 
lows: Nathaniel  Smith  died  in  May,  1856,  intestate, 
leaving  as  his  heirs-at-law  his  widow,  Mary  Smith,  and 
his  three  children  by  her.  In  September,  1857,  before 
there  was  any  administration  or  division  of  his  estate, 
the  widow  married  one  C.  O.  Force,  having  first  entered 
into  a  marriage  contract  or  settlement  with  him  and 
with  Thomas  J.  Word  as  trustee,  in  which  it  was  stipu- 
lated that  all  of  her  property,  described  as  consisting 
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mainly  of  her  interest  in  the  estate  of  her  deceased  hus- 
band (a  part  of  which  estate  was  the  land  sued  for  in 
this  case)  should  vest  in  Word  as  her  trustee  for  her  use 
and  benefit  during  the  coverture,  and  upon  her  death 
go  to  her  children,  share  and  share  alike,  free  from  the 
trust ;  or,  in  the  event  she  should  outlive  her  intended 
husband,  the  trust  should  determine  at  his  death  and 
the  title  should  revert  to  her  in  fee.  Some  time  after 
her  marriage  with  Force,  to  wit  in  February,  1859,  an 
administrator  was  appointed  and  the  property  of  the 
estate  was  partitioned  in  kind  among  the  heirs,  and  in 
that  partition  the  land  in  dispute  became  a  part  of  her 
share  in  severalty.  In  1863,  she  and  her  trustee.  Word, 
sold  and  conveyed  this  latter  property  to  A.  Q.  Pitner, 
the  conveyance  purporting  to  be  in  fee.  She  bore  no 
children  by  Force,  and  in  November,  1887,  died,  leaving 
her  three  children  by  the  first  husband,  surviving  her. 
They  thereupon  brought  the  present  suit  against  the  de- 
fendants to  recover  the  property  so  sold  to  Pitner,  claim- 
ing title  thereto  as  remaindermen  under  the  marriage  set- 
tlement. The  defence  set  up  in  the  court  below  was,  that 
under  the  statute  above  quoted,  the  marriage  settlement 
under  which  the  plaintiffs  claim  never  became  operative, 
it  being  contended  that  under  that  statute  the  title  to 
the  widow's  share  in  the  first  husband's  estate  upon  her 
marriage  to  the  second  husband  vested  eo  instanti  in 
herself  and  the  children  in  equal  parts ;  and  that  the 
latter,  having  failed  to  sue  within  seven  years  after  the 
right  accrued  to  their  parts  in  said  share,  are  barred  by 
prescription  and  by  the  statute  of  limitations. 

The  trial  judge  instructed  the  jury  that,  "  it  being  ad- 
mitted that  the  land  sued  for  was  originally  a  part  of 
the  share  of  the  mother  of  the  plaintiffs  in  the  lands  of 
which  her  first  husband,  Nathaniel  Smith,  died  seized, 
and  which  share  she  was  entitled  to  as  his  widow  or  a 
distnbutee  of  his  estate,  and  that  said  lands  had  never 
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been  divided  and  her  share  thereof  set  apart  to  her  in 
severalty  until  after  her  marriage  with  her  second  hus- 
band, C.  0.  Force,  therefore,  by  virtue  of  the  act  of  1845, 
entitled  'an  act  to  change  and  point  out  the  mode  of 
inheritance  in  certain  cases  therein  mentioned,'  then  of 
force,  upon  her  marriage  with  said  Force  the  title  to 
three  fourths  of  her  said  share  vested  at  once  and  in  fee 
in  her  children  by  said  first  husband,  now  the  plaintifts; 
and  that  such  was  the  effect  of  said  statute,  notwith- 
standing the  marriage  settlement  shown  in  the  evidence 
made  by  her  with  her  intended  second  husband  Force, 
and  her  trustee  Word,  before  said  second  marriage; 
which  marriage  settlement  could  have  effect  only  as  to 
one  fourth  of  her  said  share."  Continuing,  the  court 
charged,  "that  it  being  admitted  further  that  the  young- 
est of  the  plaintiffs  had  attained  majority  more  than 
seven  years  before  the  beginning  of  this  suit,  and  it  being 
undisputed  that  A.  G.  Pitner  and  the  defendants  holding 
under  him  had  been  in  the  continuous  adverse  possession 
of  the  property  in  dispute  since  1863,  therefore  the  plain- 
tiffs could  in  no  event  recover  these  three  fourths  of  the 
property,  nor  in  any  event  more  than  one  undivided 
fourth  thereof."  The  jury  found  for  the  plaintiffs  an 
undivided  fourth  of  the  property  in  dispute,  and  the 
plaintifts  made  a  motion  for  a  new  trial.  The  motion 
was  overruled,  and  they  excepted. 

It  was  insisted  that  the  court  erred  in  charging,  as 
above,  that  the  act  of  1845  applied  to  the  case  and  had 
the  effect  stated,  notwithstanding  the  due  execution  and 
delivery  of  the  marriage  settlement  prior  to  the  second 
marriage,  and  notwithstanding  the  evidence  showed  the 
widow  was  in  possession  of  the  property  at  the  time  of 
the  marriage  settlement.  It  was  argued  that  the  effect 
of  the  statute,  as  thus  applied  and  interpreted,  would  be 
to  divest  the  mother  of  the  plaintifts  of  a  legal  right 
already  vested  in  her,  to  wit,  that  of  the  free  disposition 
of  her  property.     In  the  construction  of  this  statute  we 
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are  governed  by  the  interpretation  placed  upon  it  in 
Matthews  v.  Bridges^  13  Qa.  825,  and  Roby  v.  Boswelly  23 
Ga.  51,  in  which  its  application  was  not  limited  to  cases 
where  the  inheritance  was  cast  upon  the  widow  during 
the  coverture.  In  each  of  the  cases  cited,  the  widow's 
right  had  vested  before  the  second  marriage,  but  in  the 
opinion  of  the  court  this  made  no  diiference,  as  at  the 
time  of  the  marriage  her  status  was  merely  that  of  an 
heir  whose  share  had  not  been  reduced  to  possession. 
The  rule  of  descent  prescribed  by  the  act  was  held  to 
apply  if  at  the  time  of  the  marriage,  or  afterwards  dur- 
ing the  coverture,  the  wife  was  entitled  to  property  by 
inheritance,  and  if  she  then  had  a  child  or  children  of  a 
former  marriage.  The  act  had  no  reference  to  the  time 
the  right  accrued;  the  test  was,  whether  at  any  time 
during  the  Tjmrertere  her  right  to  the  property  was 
merely  one  of  inheritance.  It  was  held  that  the  statute, 
being  remedial,  must  be  liberally  construed,  so  as  to 
advance  the  remedy.  The  mischief  to  be  remedied  was 
the  acquisition  by  the  husband,  to  the  exclusion  of  the 
children  by  a  former  marriage,  of  property  to  which 
the  wife  became  entitled  by  inheritance,  and  to  which, 
before  the  adoption  of  this  law,  his  marital  rights  would 
have  attached;  and  whether  her  right  accrued  before  the 
marriage  or  after,  the  mischief  was  the  same.  So  in 
either  event  the  case  was  considered  as  within  the  spirit 
of  the  act,  and  equally  within  the  remedy. 

It  is  true  that  in  the  present  case  the  widow  was  in 
possession  of  the  property  before  the  marriage  was  con- 
tracted, but  she  held  it  as  a  part  of  the  husband's  estate 
and  as  the  common  property  of  all  the  heirs ;  her  mar- 
riage contract  described  the  property  upon  which  it  was 
to  take  effect  as  "her  interest  in  the  estate  of  .  .  her 
deceased  husband";  and  not  until  after  the  marriage 
was  it  administered  and  divided  so  as  to  assign  to  her 
her  separate  share  in  severalty.  How  was  she  entitled 
to  the  property  thus  distributed  and  assigned  to  her? 
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How  else  than  as  heir  of  the  husband  ?  Such  being  her 
status  at  the  time  of  her  marriage  with  the  second  hus- 
band, the  right  of  the  children  to  share  equally  with 
her  in  her  part  of  the  property  accrued  immediately 
upon  the  marriage;  and  because  of  the  failure  to  assert 
their  right  within  the  statutory  period,  it  was  barred 
before  the  institution  of  this  suit.  The  statute  did  not, 
as  was  contended,  deprive  the  widow  of  any  vested 
rights,  for  it  was  in  existence  when  the  inheritance 
devolved  upon  her,  and  the  right  which  then  accrued 
was  qualified  by  the  provisions  of  the  statute. 

It  was  argued  that  the  act  was  not  intended  to  defeat 
an  ante-nuptial  settlement  fairly  made,  and  that  in  this 
case  the  settlement,  instead  of  being  violative  of  the 
policy  of  the  act,  was  in  furtherance  of  it,  the  disposi- 
tion of  the  property  which  the  woman  herself  made 
being  wiser  and  more  beneficial  than  that  which  the 
statute  would  have  made  for  her.  The  fallacy  in  this 
argument  consists  in  treating  the  act  as  intended  for  the 
benefit  of  the  wife  alone,  when  its  object  was  to  protect 
her  children.  And  the  law  did  not  leave  their  protec- 
tion to  her,  but  made  its  own  disposition  of  the  property. 
While  the  contract  held  oflF  the  husband's  marital 
rights,  it  could  not  hold  oft'  any  right  of  the  children, 
and  did  not  operate  to  clothe  them  with  a  less  or  dif- 
ferent estate  from  that  prescribed  by  the  statute.  She 
could  not  by  her  contract  prescribe  a  new  channel  or 
mode  of  inheritance  from  that  which  the  law  had  al- 
ready marked  out.  She  could  not,  as  she  here  under- 
took to  do,  create  a  life-estate  in  herself  and  thus  hold 
off  until  her  death  rights  which  the  law  had  declared 
should  accrue  to  the  children  upon  her  marriage. 

These  conclusions,  we  think,  result  logically  from  the 
language  and  object  of  the  statute  as  interpreted  in  the 
decisions  above  cited.  The  court  below  did  not  err  m 
overruling  the  motion  for  a  new  trial. 

Judgment  offtrrned. 
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Drummond  v.  Lowbry.     Colbert  v.  Winoard. 

Where,  by  a  vote  of  the  militia  district,  the  stock  law  was  adopted,  and 
subsequently,  but  prior  to  the  passage  of  the  act  of  November  26, 
1890,  the  district  line  was  legally  changed  so  as  to  add  territory 
formerly  belonging  to  an  adjoining  district  in  which  the  stock  law 
had  not  been  adopted,  this  added  territory  became  subject  to  the 
operation  of  the  stock  law  by  virtue  of  the  act  aforesaid,  which  de- 
clares that :  * *In  each  and  every  county  and  district  in  this  8tate, 
the  boundary  lines  of  each  lot,  tractor  parcel  of  land  in  said  coun- 
ties and  districts  shall  be,  and  the  same  are,  hereby  declared,  a  law- 
ful fence:  provided,  that  this  section  shall  not  become  operative  in 
any  county  or  district  of  this  State  which  has  not  heretofore 
abolished  or  removed  fences  either  by  a  vote  of  the  people  or  in 
pursuance  of  legal  or  illegal  legislative  action,  unless  by  an  election 
and  in  the  manner  provided  for,"  etc.  Judgment  affirmed. 

February  1, 1892. 

Stock  law.  Fence.  Statute.  Before  Judge  Janes. 
Polk  superior  court.     February  term,  1891. 

On  September  6,  1889,  an  election  upon  the  question 
of  stock  law  was  held  in  the  Cedartown  district  of  Polk 
county,  and  the  result  was  declared  to  be  for  the  stock 
law.  On  October  5,  1889,  an  election  upon  the  question 
was  held  in  the  Rockmart  district  of  that  county,  and 
the  result  was  declared  to  be  for  "fence."  Afterwards  an 
order  was  passed  by  the  commissioners  of  roads  and 
revenues  of  the  county,  allowing  Lowery  and  others, 
together  with  their  plantations,  to  be  cut  off  from  the 
Rockmart  district  into  the  Cedartown  district,  and 
Lowery  still  lives  in  that  portion  thus  cut  off.  Drum- 
mond is  a  citizen  of  the  Rockmart  district,  and  his  cow 
under  the  provisions  of  the  stock  law  was  impounded 
by  Lowery  in  the  portion  cut  off  as  above  mentioned. 
Drummond  sued  out  a  possessory  warrant  for  his  caw, 
and  the  magistrate  before  whom  the  cause  was  heard 
held,  that  the  provisions  of  the  stock  law  were  not  of 
force  in  the  portion  cut  off.  On  certiorari  the  judge  of 
the  superior  court  reversed  the  decision  of  the  magis- 
trate, to  which  decision  Drummond  excepted. 
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The  case  of  Colbert  v.  Wingard  is  similar  in  its  facts 
and  result,  except  that  Wingard  who  impounded  the 
cow,  and  Mrs.  Colbert  the  owner  of  the  cow,  are  both 
residents  of  that  portion  of  the  Rockmart  district  which 
was  cut  oif  from  it  and  made  a  part  of  the  Cedartown 
district  after  the  elections  on  the  subject  of  stock  law. 
And  it  further  appears,  that  this  cutting  off*  was  done 
for  the  purpose  of  getting  the  benefit  of  the  stock  law, 
and  that  it  was  not  done  at  the  instance  or  request  of 
Mrs.  Colbert. 

Irwin  &  Bonn,  for  plaintiffs. 

Blance  &  NoYES  and  Turner  &  Gross,  for  defendants. 


Morris  v.  Winkles. 

To  make  vl  prima  facte  case  against  the  claimant  in  favor  of  the 
plainti£f  in  mortgage^. /a.,  it  is  not  sufficient  to  prove  possession 
of  the  mortgaged  property  by  the  mortgagor  at  the  time  of  the 
levy,  but  either  possession  or  title  in  the  mortgagor  at  tlie  date  of 
the  mortgage  must  be  shown. 
2.  Unless  the  claimant  holds  under  the  mortgagor  directly  or  indi- 
rectly, the  judgment  of  foreclosure,  regular  and  valid  in  all  re- 
spects, is  not  open  to  attack  at  her  instance  on  the  ground  that 
the  mortgage  foreclosed  was  not  in  fact  the  one  that  was  executed. 
Febmaiy  1, 1892. 

Claim.  Mortgage.  Onus.  Judgment.  Before  Judge 
Janes.  Haralson  superior  court.  January  adjourned 
term,  1891. 

A  mortgage  jft./a.  in  favor  of  Winkles  against  Reuben 
Morris  was  levied  on  the  land  mortgaged,  and  a  claim 
was  interposed  by  Serena  Morris,  his  wife.  The  property 
w^s  found  subject;  claimant's  motion  for  new  trial  was 
overruled,  and  she  excepted.  The  grounds  of  the  mo- 
tion were,  that  the  verdict  was  contrary  to  law,  evidence, 
etc.;  that  the  court  erred  in  refusing  to  allow  claimant  to 
show  that  the  mortgage  introduced  by  plaintift*  mfi.fa. 
was  not  made  by  defendant,  the  claimant  having  in  court 
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witnesses  to  prove  this  fact  and  asking  leave  of  the 
court  to  examine  said  witnesses,  which  was  refused. 

The  plaintiff  put  in  evidence  the  tax  digests  for  1884 
and  1885,  showing  that  the  lot  of  land  in  question  was 
returned  for  tax  by  defendant  in  fi.fa. ;  and  the  mortgage 
Ji.fa.y  and  the  mortgage  dated  February  13, 1885,  which 
defendant  signed  by  his  mark ;  and  evidence  that  defend- 
ant mji.fa.  and  claimant  lived  together  on  the  lot  on 
September  30, 1886,  the  date  of  the  levy.  Also,  evidence 
that  defendant  came  to  plaintiff's  store  about  February 
8,  1885,  and  made  arrangements  with  him  to  buy  goods 
on  time,  promising  a  mortgage  to  secure  him;  that  de- 
fendant then  told  him  to  let  claimant  and  Mary  Pollard 
have  $20  worth  of  goods ;  that  about  February  10, 1885, 
claimant  and  Mary  came  to  the  store  and  bought  $20 
worth  of  goods,  at  which  time  claimant  told  plaintiff 
that  defendant  told  her  he  had  made  arrangements  with 
plaintiff*  for  her  to  trade  with  him  at  his  store  and  was 
going  to  give  a  mortgage  on  the  lot,  and  that  they,  claim- 
ant and  Mary,  could  trade  out  with  plaintiff  |20  worth, 
at  which  time  they  bought  about  $16  worth,  and  after- 
wards $10  worth  more. 

For  claimant  the  defendant  testified  that  he  made  an 
arrangement  to  trade  with  plaintiff",  and  told  him  to  let 
his  wife  and  Mary  Pollard  have  $20  worth  of  goods, 
but  never  told  claimant  that  he  had  given  or  was  to  give 
any  mortgage  to  plaintiff.  Claimant  testified  that  she 
and  Mary  traded  at  plaintiff's  store  some  on  her  hus- 
band's account,  but  never  told  plaintiff  that  her  husband 
had  told  her  he  had  given  or  was  to  give  a  mortgage 
to  plaintiff;  that  she  never  knew  anything  about 
any  mortgage  until  July  or  August,  when  her  husband 
came  home  one  day  with  his  shirt  torn  off,  and  told  her 
that  he  had  had  a  racket  with  plaintiff  and  that  plaintiff* 
had  beat  him  and  tore  his  shirt  because  he  would  not  sign 
a  mortgage  or  paper.     Here  claimant  proposed  to  prove 
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by  one  Lee  and  others  that  they  were  present  when  de- 
fendant made  a  mortgage  to  plaintiff  in  the  early  part 
of  1885,  and  that  the  mortgage  was  a  written  one  and 
not  a  printed  form  as  the  one  introduced  in  evidence 
was;  that  defendant  wrote  and  signed  his  name  to  the 
same,  and  that  he  could  and  did  write.  This  evidence 
was  rejected. 

I.  F.  Thompson  and  W.  P.  Robinson,  for  plaintift  in 
error. 
J.  M.  McBride,  contra. 

Bleckley,  Chief  Justice. 

1.  By  statute  ordinary  judgments  have  a  lien  from 
their  date  upon  all  property,  real  and  personal,  of  the 
defendant,  then  owned  or  afterwards  acquired.  Where 
a  levy  is  made  under  a  judgment  of  that  class,  it  suffices, 
therefore,  to  prove  possession  in  the  defendant  at  the 
time  of  the  levy,  or  at  any  time  subsequent  to  the  ren- 
dition of  the  judgment,  as  a  basis  for  presuming  title  to 
the  property  and  attachment  of  the  judgment  lien  upon 
it.  But  the  rule  does  not  apply  to  mortgage  executions. 
The  lien  is  lodged  in  the  mortgage,  and  not  in  the 
levy,  execution  or  judgment  of  foreclosure.  Richards 
V.  Myers,  63  Ga,  762.  In  order  for  the  lien  of  the 
mortgage  to  attach  upon  the  property,  title  must  have 
been  in  the  mortgagor  when  the  mortgage  was  executed, 
or  he  must  have  had  possession  then  so  as  to  raise  the 
presumption  of  title.  Butt  v.  Maddox,  7  Ga.  495; 
Gunn  V.  Jones,  67  Ga.  398.  It  is  not  sufficient  to  prove 
possession  in  the  mortgagor  at  the  time  of  the  levy. 
Nor  would  evidence  that  he  returned  the  property  for 
taxation  in  the  year  the  mortgage  was  executed  and  in 
the  preceding  year,  amount  to  anything  more  than  mere 
declarations  of  ownership  by  him.  Smith  v.  Haire,  58 
Ga,  446.  To  render  his  bare  declarations  of  any  value 
against  the  claimant,  they  would  have  to  be  made  whilst 
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he  was  in  possession.  Unless  possession  appeared  in 
Ivey  V.  Colquitt^  63  Ga.  509,  thiat  case,  in  holding  the 
tax  returns  admissible,  is  of  doubtful  correctness.  But 
there  was  other  evidence  to  support  the  verdict.  So 
says  the  opinion.  In  this  present  case,  there  was  no 
evidence  whatever  of  any  possession  prior  to  the  date 
of  the  levy.  That  date  was  September  the  30th,  1886, 
long  after  the  tax  returns  were  made.  The  additional 
evidence  relied  upon  to  make  out  a  prima  fade  case  for 
the  plaintift*  was  an  alleged  admission  by  the  claimant 
(she  being  the  mortgagor's  wife)  that  her  husband  had 
told  her  he  had  made  arrangements  with  the  plaintiff 
for  her  to  trade  with  the  plaintiff  at  his  store,  and  was 
going  to  give  a  mortgage  on  the  land  now  in  contro- 
versy, telling  her  further  that  she  and  another  person 
could  trade  with  the  plaintiff  to  the  extent  of  |20.00 
worth.  To  this  admission  was  added  the  fact  that  she 
and  the  person  named  actually  bought  at  that  time 
about  $16.00  worth  of  goods,  and  afterwards,  $10.00 
worth  more.  She  testified  that  she  never  made  the 
admission,  and  her  husband  testified  that  he  never  told 
her  that  he  was  going  to  give  any  mortgage  to  the 
plaintiff.  The  dealing  of  the  plaintiff  with  the  hus- 
band was  on  his  account  and  not  on  the  wife's  account. 
It  does  not  appear  what  kind  of  goods  the  wife  pur- 
chased, or  that  the  price  of  them  was  covered  by  the 
mortgage.  Certainly  the  mortgage  was  not  given  for 
them  alone,  for  their  price,  at  the  most,  was  about 
126.00,  whereas  the  principal  of  the  mortgage  Ji.  fa.  is 
$60.00.  We  see  no  ground  for  estopping  the  wife  by 
her  admission,  even  if  she  made  it ;  and  unless  it  was 
allowed  to  have  the  force  of  an  equitable  estoppel,  it 
would  be  no  substitute  for  proof  of  title  or  possession 
in  the  mortgagor  at  the  date  of  the  mortgage.  There 
is  no  rule  of  evidence  which  would  render  a  mere  oral 
admission  of  the  claimant  sufficient,  in   a  claim  case, 
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to  establish  title  to  land  in  the  defendant,  whether  a 
debtor  by  ordinary  judgment  or  by  a  mortgage  fore- 
closed. Under  our  law,  the  wife  could  not  validly 
consent  to  the  mortgaging  of  her  property  for  her  hus- 
band's debt ;  and  here  it  does  not  appear  that  the  land 
was  mortgaged  for  her  own  debt,  or  even  that  any  debt 
as  to  her  was  created.  The  goods  she  obtained  may 
have  been  such  as  the  husband  was  bound  to  supply- 
As  he  made  arrangements  for  their  purchase,  the  pre- 
sumption is  that  they  were  sold  on  his  credit,  and  there 
is  no  evidence  to  the  contrary.  It  is  true  that  the  wife 
stood  at  the  trial  on  her  claim  alone,  and  did  not  show, 
nor  attempt  to  show,  title  in  herself;  but  she  was  a 
statutory  claimant,  and  the  burden  of  making  a  prima 
facie  case  was  upon  the  plaintiff.  The  very  question  is, 
whether  such  a  case  was  made ;  for  until  that  was  done, 
she  could  not  be  called  upon  to  exhibit  her  title.  We 
think  the  plaintiff  stopped  short  of  enough  to  change 
the  onus. 

2.  The  rejection  of  the  evidence  offered  by  the  claim- 
ant to  prove  that  another  mortgage  was  executed,  and 
inferentially  that  the  one  foreclosed  was  not  executed, 
was  proper.  It  does  not  appear  that  the  witnesses 
sought  to  be  examined  were  the  subscribing  witnesses 
to  any  mortgage  whatever.  Proof  merely  that  another 
mortgage  was  executed  would  not  put  any  direct  nega- 
tive upon  the  execution  of  the  mortgage  which  was 
foreclosed.  But  even  if  such  would  be  its  effect,  the 
claimant  had  no  right  to  attack  the  judgment  of  fore- 
closure, she,  so  far  as  appears,  not  claiming  title  under 
the  mortgagor.  That  judgment  adjudicates  the  fact 
that  the  mortgage  foreclosed  was  executed.  If  the 
mortgagor  was  bound  by  the  judgment  (and  he  cer- 
^  tainly  was),  it  ought  to  prevail  against  the  claimant  as 
well  as  against  him,  if  the  land  belonged  to  him  at  the 
date  of  this  mortgage,  and  if  since  that  time  he  has 
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not  conveyed  it,  or  any  interest  in  it,  to  the  claimant. 
All  the  cases  heretofore  decided  will  harmonize  with 
this  position.  Claimants  may  attack  foreclosed  mort- 
gages which  would  encumber  or  impair  their  title,  as 
derived  from  or  through  the  mortgagor,  but  not  such 
mortgages  as  merely  compete  with  title  derived  from 
another  source.  They  must  disclose  their  privity  with 
him  before  they  can  complain  that  he  had  a  defence 
which  he  failed  to  set  up. 

The  court  erred  in  not  granting  a  new  trial  upon  the 
general  grounds  in  the  motion.         Judgment  reversed. 


UusoN,  administrator,  v.  Green  et  al, 

A  surety  upon  the  bond  of  a  guardian  appointed  in  1867  ia  liable 
upon  the  bond,  to  the  extent  of  the  penalty  thereof,  for  all  prop- 
erty or  money  belonging  to  the  ward  received  by  the  guardian 
from  any  source  whatever  after  the  execution  of  the  bond,  and 
wasted,  misapplied  or  not  duly  accounted  for. 
February-  8, 1882. 

Guardian  and  ward.  Bond.  Statute.  Before  Judge 
Gamble.     Rockdale  superior  court.     March  term,  1891. 

The  action  was  upon  the  bond  of  A.  H.  Zachry  as 
guardian  of  Sarah  and  Loucinda  Reed,  orphans  of 
Samuel  P.  Reed,  dated  February  4th,  1867.  In  evidence 
appeared  the  returns  of  the  guardian  up  to  December  8, 
1879.  In  these  returns,  under  date  of  June,  1873,  it 
appears  that  the  guardian  charged  himself  with  "cash 
C.  T.  Zachry,  adm'r  of  J.  B.  Zachry,  |6  JO"  ;  under 
date  of  January  1,  1874,  with  "cash  rec'd  of  C.  T. 
Zachry,  adm'r  of  James  B.  Zachry  dec'd,  $635.31";  un- 
der date  of  January  8, 1874,  with  "am't  rec'd  from  C.  T. 
Zachry,  adm'r  of  James  B.  Zachry,  $453  32"  ;  and  under 
date  of  1878,  with  "cash  rec'd  from  C.  T.  Zachry,  adm'r 
of  J.  B.  Zachry  dec'd,  $52.79."  These  portions  of  the 
returns  were  excluded  from  evidence  by  the  court.   The 
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ordinary  of  Rockdale  county  testified  that  James  B. 
Zachry  died  in  that  county  in  1871,  about  May,  and 
C.  T.  Zachry  was  his  administrator.  The  guardianship 
was  in  Newton,  this  suit  was  in  Rockdale  county. 

After  verdict  for  the  defendant,  the  court  granted 
a  new  trial  for  error  in  excluding  from  evidence  the 
above  stated  portions  of  the  guardian's  returns,  which 
grant  is  assigned  as  error  by  the  administrator  of  the 
surety  on  the  bond. 

A.  M.  Speer  and  Stewart  &  Daniel,  for  plaintift  in 
error. 

George  W.  Gleaton,  contra. 

Bleckley,  Chief  Justice. 

The  bond  declared  upon  in  this  case  was  executed  on 
the  4th  day  of  February,  1867,  and  the  amount  of  the 
penalty  is  twelve  hundred  dollars.  The  bond  recites 
that  "whereas  the  said  Alfred  H.  Zachry  is  this  day  ap- 
pointed guardian  to  Sarah  Reed  and  Loucinda  Reed,  or- 
phans of  Samuel  P.  Reed,  deceased,"  and  is  conditioned  , 
to  be  void  "if  the  said  Alfred  H.  Zachry  do  well  and 
truly  demean  himself  as  guardian  aforesaid,  agreeably 
to  letters  of  guardianship  bearing  even  date  herewith, 
and  agreeably  to  law  in  such  case  made  and  provided." 
In  the  absence  of  further  evidence  as  to  the  character  of 
the  guardianship,  and  there  is  no  other  in  the  record,  it 
must  be  assumed  that  the  guardian  derived  his  appoint- 
ment from  the  ordinary  and  that  the  guardianship  was 
general  in  its  scope,  extending  both  to  person  and 
property.  The  appointment  is  provided  for  by  §1806, 
and  the  bond  by  §1812  of  the  code.  A  part  of  §1814 
reads  as  follows :  "If  at  any  time  after  the  appointment 
other  property  shall  descend,  or  come,  or  be  given,  or 
otherwise  accrue  to  the  ward,  the  ordinary  may  require 
the  guardian  to  give  an  additional  bond  with  security 
in  double  the  amount  of  such  property,  and  on  his  fail- 
ure to  comply,  the  ordinary  mny  appoint  a  special  gnar- 
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dian  for  such  property."  It  is  contended  that  hy  virtue 
of  this  provision  a  general  guardian  has  no  legal  author- 
ity to  receive  assets  which  accrue  to  the  ward  pending 
the  guardianship,  but  that  the  authority  and  the  opera- 
tion of  the  bond  originally  given  are  confined  to  prop- 
erty or  money  which  belonged  to  the  ward  when  the 
appointment  was  made  and  the  bond  given.  In  this 
case  the  grandfather  of  the  wards  died  in  1871,  and 
they  derived  assets  from  his  estate,  which  their  guar- 
dian, in  that  year  and  subsequent  years,  received  and 
charged  against  himself  in  his  returns  made  as  guardian 
to  the  ordinary.  The  contention  is  that  his  authority 
did  not  extend  to  these  assets,  and  consequently  that 
his  bond  did  not  cover  them.  This  is  not  sound.  "The 
ordinary  may  require  the  guardian  to  give  an  additional 
bond  with  security."  This  is  a  discretionary  power. 
Moreover,  £he  additional  bond,  if  required,  would  be 
cumulative  and  not  exclusive  as  to  these  assets.  Schoul- 
er's  Dom.  Rel.  p.  550,  §867;  4  Field's  Briefs,  §54. 
•  Without  some  order  of  discharge,  the  surety  on  an  ex- 
isting bond  is  liable  for  future  default  of  the  principal, 
though  an  additional  bond  be  taken.  Stewart  v.  JbA?i- 
ston,  87  Ga.  97.  The  original  bond,  not  being  restricted 
to  any  class  of  assets,  would  operate  as  to  all  alike,  no 
matter  when  title  to  them  accrued  or  when  they  were 
received,  provided  they  were  received  whilst  the  guar- 
dianship was  on  foot  and  the  letters  in  full  force.  For 
any  assets  so  received  and  afterwards  wasted,  misap- 
plied or  not  duly  accounted  for,  the  surety  on  this  bond 
is  liable  to  the  extent  of  the  penalty  named  therein. 
The  case  of  Poe  v.  Schley,  16  Oa.  364,  has  no  applica- 
tion ;  for  in  that  case  the  guardian  was  appointed  by 
the  father's  will,  and  the  authority  of  such  a  guardian 
to  receive  assets  without  giving  bond  and  security  was 
then,  and  still  is,  restricted  to  assets  derived  from  the 
source  of  the  appomtment.     Code,  §§1804,  1805  ;  Acts 
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1851-2,  p.  101.  The  bond  provided  for  in  the  case  of  a 
testamentary  guardian  is  not  an  additional  bond,  but  a 
first  bond,  and  to  require  it  is  not  discretionary  with  the 
ordinary,  but  he  "shall  require  the  same."  The  case  of 
Poe  V.  Schley^  supra,  was  decided  correctly  on  its  facts, 
no  matter  what  view  may  be  taken  of  the  extent  of  the 
words,  "Whenever  any  child  or  children  shall  have  any 
guardian  by  statute  appointed,  or  by  the  deed  or  will  of 
the  father  or  mother  of  said  child  or  children."  It  is 
well  known  that  the  phrase  "guardian  by  statute" 
designates  in  the  English  law  a  guardian  appointed  by 
the  father's  will.  It  is  not  improbable  that  the  word* 
"any  guardian  by  statute  appointed"  as  used  in  the  act 
of  1851  may  simply  have  been  intended  as  the  equiva- 
lent of  the  enumeration  following  those  words,  that  is 
"by  the  deed  or  will  of  the  father  or  mother  of  said  child 
or  children."  For  the  act  proceeds  to  require  bond  and 
security  only  in  case  property  shall  be  derived  from 
persons  other  than  the  parents.  If  the  statute  intended 
to  apply  to  guardians  appointed  by  the  ordinary  by 
virtue  of  the  general  statute  law  of  the  State,  it  is  not 
likely  that  property  derived  from  the  parents  would 
have  been  excepted  from  the  requirement  to  exact  bond 
and  security  as  a  condition  of  receiving  it.  Why  should 
the  ordinary's  appointment  serve  to  exempt  the  guar- 
dian from  giving  bond  and  security  as  to  property  de- 
rived from  the  parents  any  more  than  as  to  property 
derived  from  others?  It  was  not  necessary  in  Poe  v. 
Schley  for  the  court  to  construe  the  statute  any  further 
than  as  it  related  to  a  testamentary  guardian.  And  we 
have  seen  that  the  scheme  of  the  code  is  to  require  bond 
and  security  in  the  first  instance  from  all  general  guar- 
dians appointed  by  the  ordinary,  and  to  invest  the  or- 
dinary with  discretionary  power  to  require  additional 
bond  and  security  when  the  estate  of  the  ward  is  en- 
larged by  subsequent  acquisition  no  matter  from  what 
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flource.  The  code,  and  not  the  act  of  1851  as  it  origi- 
nally stood,  governs  the  case  now  before  us  ;  for  the  code 
was  in  force  when  this  guardianship  originated.  See 
Code  of  1863,  §§1755,  1756, 1757, 1763, 1765,  which  are 
the  same  in  their  provisions  relating  to  this  subject  as 
the  sections  above  cited  from  the  Code  of  1882. 

The  court  erred  in  rejecting  evidence  and  rightly  cor- 
rected the  error  by  granting  a  new  trial. 

Judgment  affirmed. 


Dowdy  v.  Georgia  Railroad  Company,  and  vice  versa. 

1.  The  evidence  showing  that  the  plaintiff's  husband  could,  by  the 
exercise  of  ordinary  care,  have  avoided  being  killed  by  the  engine, 
she  is  not  entitled  to  recover  for  his  homicide,  even  though  the 
defendant's  engineer  may  have  been  in  some  degree  negligent, 
and  the  coiTrt  did  not  err  in  granting  a  nonsuit. 

2.  The  court  did  right,  on  motion  of  defendant's  counsel,  to  rule  out 
the  testimony  of  a  witness  that  "the  engineer  had  time  to  blow 
the  whistle  before  the  deceased  was  struck,"  and  in  refusing  to 
allow  plaintiff's  attorney  to  ask  the  witness  "  if  the  engineer 
didn't  have  time  to  signal  the  approach  of  the  engine,  and  had 
he  done  so,  would  the  deceased  not  have  had  time  to  have  gotten 
off  the  track?"  the  court  ruling:  "You  can  show  all  the  facts, 
and  it  is  for  the  jury  to  draw  conclusions  from  the  facts." 

Judgment  affirmed  on  main  bill ;  croes-bill  dismiised. 
Bleckley,  C.  J.,  dissenting.  Where  a  footman  in  daylight,  at  a  place 
used  by  the  public  as  a  passway  for  thirty  years,  steps  upon  a 
railroad  track  in  front  of  an  engine,  but  long  enough  to  walk  upon 
the  track  thirty  feet  before  he  is  run  down  and  killed,  it  is  a  ques- 
tion for  the  jury  whether  it  was  wantonness  in  the  engineer  not  to 
give  a  signal  for  him  to  get  off. 
February  15,  1892. 

Railroads.  Negligence.  Evidence.  Nonsuit.  Before 
Judge  Jenkins.  Greene  superior  court.  March  term, 
1891. 

Action  by  the  widow  of  Dowdy  for  damages  from 
his  homicide  by  the  railroad  company.  She  excepted 
to  the  grant  of  a  nonsuit,  and  to  the  ruling  out  of  testi- 
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mony.     The  defendant  excepted  to  the  overruling  of  its 
demurrer  to  the  declaration. 

The  declaration  alleged  that  on  July  1,  1890,  at  the 
time  Dowdy  was  killed,  he  was  on  his  way  to  the  de- 
fendant's depot  at  Union  Point,  intending  there  to  take 
its  train  as  a  passenger  to  Athens,  a  station  on  its  line 
of  road,  and  in  order  to  reach  the  depot  he  had  to  walk 
down  its  road-bed  between  the  main  line  track  and  a 
siding,  the  space  between  these  tracks  being  the  pass- 
way  for  passengers  to  use  in  approaching  th^  depot,  and 
the  only  way  provided  by  the  defendant  for  approaching 
its  depot  by  persons  residing  in  that  portion  of  Union 
Point  where  Dowdy  resided ;  that  this  space  or  pass- 
way  had  been  used  by  the  public  for  over  thirty  years, 
with  the  full  knowledge  and  consent  of  the  defendant, 
and  was  as  much  frequented  as  any  thoroughfare  in  the 
village;  that  the  defendant  had  invited  and  encouraged 
the  use  of  this  walk,  or  passway,  by  the  public,  in  plac- 
ing steps  at  that  end  of  its  depot  for  the  convenience  of 
persons  coming  from  that  direction  intending  to  board 
its  train,  and  by  placing  at  intervals  crossings  leading 
to  this  passway,  for  the  use  and  convenience  of  such 
persons ;  that  it  was  necessary  for  Dowdy,  in  order  to 
reach  the  depot,  to  cross  one  of  the  tracks  next  to  it, 
and  he  was  in  the  act  of  doing  so  when,  without  any 
fault  or  negligence  on  his  part,  he  was  knocked  down 
and  killed  by .  the  engine  and  cars  of  the  defendant, 
which  ran  rapidly  upon  him  from  his  rear  until  they 
were  so  close  when  discovered  that  he,  not  being  aware 
of  their  approach,  was  unable  to  avoid  the  injury  ;  that 
said  injury  was  caused  by  the  rapid  and  reckless  run- 
ning of  the  defendant's  train  known  as  the  "  fast  train," 
its  speed  being  twenty-five  or  thirty  miles  per  hour  at  a 
point  near  the  depot ;  that  the  defendant's  servants  neg- 
lected and  failed  to  blow  the  whistle  or  toll  the  bell  of 
the  locomotive,  and  to  simultaneously  check  and  keep 
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checking  the  speed  of  the  engine  while  approaching  a 
public  road  crossing,  within  two  hundred  yards  of  which 
Dowdy  was  killed;  and  that  had  the  defendant  per- 
formed either  of  these  statutory  requirements,  the 
accident  could  not  have  occurred.  By  amendment  it 
was  alleged  that  Dowdy  was  going  to  the  defendant's 
depot,  and  had  walked  for  thirty  steps  down  the  track 
when  he  was  struck  by  the  train  ;  that  the  defendant's 
employees  and  the  engineer  in  charge  of  the  train  failed 
to  warn  him  of  his  danger ;  and  that  he  had  ample 
time  to  have  done  so,  and  had  he  done  so  Dowdy  could 
have  got  off  the  track. 

The  testimony  was,  in  substance,  as  follows :  Dowdy 
was  seen  going  down  the  railroad  track  in  the  direction 
of  the  depot ;  said  he  was  in  a  hurry  as  he  was  going 
oif  on  the  train  to  Athens.  He  was  killed  beyond  the 
public  crossing,  between  the  crossing  and  the  depot. 
The  blow-post  before  reaching  the  ci^ossing  is  situated 
iust  in  front  of  the  house  of  a  witness  who  saw  the 
train  that  killed  Dowdy  as  it  passed  her  house ;  was 
attracted  to  the  right  of  way  because  she  heard  the  train 
blow  about  a  mile  oft'.  She  did  not  hear  the  train  blow 
or  the  bell  ring,  nor  could  she  tell  that  the  train  was 
slackened  on  approaching  the  crossing.  The  train 
slackened  its  speed  just  before  reaching  the  crossing, 
but  it  was  running  at  the  rate  of  twenty-five  miles  an 
hour  at  the  crossing.  It  was  the  fast  train  of  the  de- 
fendant, running  on  the  Athens  branch.  There  was  no 
public  road  or  street  on  either  side  of  the  railroad. 
Dowdy  was  walking  down  the  track  that  is  used  by  the 
people  living  in  that  portion  of  Union  Point.  This 
track  is  frequented  as  much  as  any  street  at  Union 
Point.  The  railroad  authorities  have  prepared  foot- 
crossings  for  the  people  to  use  in  approaching  the  depot ; 
Dowdy  was  killed  within  thirty  or  forty  yards  of  one 
of  these  crossings.     He  lived   about  a  quarter  of  a  mile 
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from  the  depot.     There  is  no  way  to  get  to  the  depot 
from  where  he  lived,  except  to  come  down  the  railroad 
track  or  go  around  back  of  the  mill,  which  would  make 
it  a  third  further,  at  least,  than  to  go  down  the  track. 
It  is  between  three  and   four  hundred  yards  from  the 
public  crossing  to  the  depot.     Dowdy  was  killed  within 
sixty  or  seventy  yards  of  the  depot.      After   striking 
him  the  train  did  not  stop  until  it  reached  the  depot. 
It  was  a  windy  morning ;  the  wind  was  blowing  from 
the  east;    and  Dowdy  was  walking  towards   the  east. 
The  track  is  on  an  embankment  twelve  or  fifteen  feet 
high,  and  a  part  of  the  Ogeechee   river  runs  under  the 
embankment.     The   people  living  up   in  that   part  of 
Union  Point  can  approach  the  depot  only  on  this  em- 
bankment, or  go  twice  as  far   around  the  mill.     All  the 
people  living  along  up  the  Athens  branch  use  this  track 
to  approach  the  depot.     People  pass  along  there  every 
hour  of  the  day,  frequently  as  many  as  a  dozen  going 
to  and  coming  from  the  depot,  which  use  has  been  con- 
tinued for  thirty  or  forty  years.     There  are  crossings 
for  foot-passengers  along  this  track.     There  are  three 
or  four  tracks  on  the  embankment.     One  could  go  from 
Dowdy's  house  to  the  depot  by  going  around  by  the 
mill,  but  this  route  is  very  rough  and  makes  a  complete 
elbow.     There  are  steps  at  the  rear  of  the   depot  for 
people  to  use  coming  down  the  embankment,  and  by 
crossing  this  gangway  reach  the  depot ;  these  steps  are 
used  for  that  purpose  by  the  public.     They  are  on  the 
right  of   way   of  the  defendant.     Dowdy   was   killed 
about  ten  o'clock  in  the  day.     He  was  going  towards 
the  depot,  and   had  to  cross  one  of  the  tracks  to  get 
there.     He   walked   about  thirty   feet   before   he  was 
struck.     A  witness  who  saw  him  and  the  train  did  not 
hear  the  whistle  blow ;  would  have  heard  it  if  it  had 
done  so.     The  engineer  did   not  ring   his  bell.     If  he 
rang  his  bell  or  blew  his  whistle  or  slackened  the  speed 
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at  the  pablic  crossing  just  before  reaching  the  depot, 
witness  did  not  notice  it.  When  witness  first  saw 
Dowdy  he  was  walking  down  the  center  of  the  middle 
track;  he  then  stepped  off*  and  walked  between  the 
tracks,  and  then  stepped  on  the  side-track  and  walked 
down  it  about  thirty  feet  before  the  train  struck  him. 
If  he  had  looked  back  he  could  have  seen  the  train 
coming  for  half  a  mile.  He  looked  back  just  as  the 
train  struck  him ;  he  was  walking  rapidly  in  the  direc- 
tion of  the  depot  when  struck.  (This  witness  stated 
that  the  engineer  had  time  to  blow  the  whistle  before 
Dowdy  was  struck,  which  statement  was  ruled  out  on 
defendant's  motion.  Plaintift'^s  counsel  asked  the  wit- 
ness if  the  engineer  did  not  have  time  to  signal  the 
approach  of  the  engine,  and  had  he  done  so  would 
Dowdy  not  have  had  time  to  have  got  off  the  track  ? 
The  court  sustained  defendant's  objection  to  this  ques- 
tion.) Another  witness  testified  that  he  was  standing 
on  the  platform,  and  his  attention  was  not  particularly 
called  to  the  train  until  some  one  exclaimed  that  it  had 
hit  Dowdy ;  and  that  he  could  not  say  positively  whether 
they  rang  the  bell  or  not,  did  not  hear  it  if  they  did, 
and  was  close  enough  to  have  heard  it  had  they  done 
so.  Dowdy  and  his  wife  lived  very  near  the  railroad 
track.  She  testified  that  he  had  been  to  the  depot  that 
morning,  had  forgotten  something,  came  back  for  it 
and  went  off  in  a  big  hurry,  afraid  he  would  miss  his 
train,  leaving  the  house  before  the  train  came ;  that  she 
did  not  hear  the  whistle  blow  or  bell  ring  that  morning 
as  the  train  approached  the  crossing;  that  she  and  her 
husband  were  both  familiar  with  the  running  of  the 
trains ;  and  that  "  the  train  that  killed  him  turned  right 
around  at  the  depot  to  go  back  to  Athens,  and  it  was 
this  train  he  was  going  to  take."  Another  witness  tes- 
tified that  Dowdy  was  killed  within  ten  or  twenty  steps 
of  a  foot-crossing  near  the  depot,  which  crossing  was 
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used  by  the  public  who  transacted  business  with  the 
railroad ;  that  he  was  killed  just  a  little  west  of  the 
track  crossing  the  path ;  and  that  the  engineer  could 
have  seen  him  half  a  mile  down  the  track,  and  he  could 
have  seen  a  train  several  minutes  before  it  struck  him 
if  he  had  looked  back.  There  was  also  testimony  as 
to  the  value  of  the  life  of  the  deceased. 

John  C.  Hart,  for  plaintifl. 

J.  B.  Gumming  and  Bryan  Gumming,  for  defendant. 


Vaughn  v.  The  State. 

1.  Though  the  formality  of  putting  the  panel  upon  him  be 
pressly  waived,  if,  without  informing  the  court  he  cle< 
waive  it,  the  prisoner  acquiesces  in  the  omission  and  ta 
in  the  selection  of  particular  jurors  from  the  panel,  ra 
question  touching  the  failure  to  put  the  panel  upon  hi 
after  the  full  traverse  jury  has  been  selected  and  sworn 
evidence  in  behalf  of  the  8tate  introduced,  he  will  be  de 
have  waived  the  formality  by  Ids  silence  and  conduct. 

2.  In  making  his  statement  to  the  jury,  as  provided  for  by 
the  prisoner  not  being  sworn  as  a  witness,  nor  subject 
examination,  nor  restricted  by  the  rules  of  Evidence,  h( 
lay  the  foundation  for  introducing  evidence  in  his  fa^ 
would  otherwise  be  inadmissible.  Hence,  uncommi 
threats  will  not  be  received  unless  they  ar^  relevant  ai 
petent  unaided  by  the  contents  of  the  statement. 

8.  Where  there  is  positive  and  uncontradicted  evidence  b^ 
witnesses  that  the  prisoner  fired  the  first  shot,  a  previous 
municated  threat  of  the  deceased  that  he  would  "do 
prisoner  is  not  admissible  in  evidence  as  tending  to  show 
deceased  fired  the  first  shot,  there  being  no  evidence  thai 
ceased  was  armed. 

4.  The  general  tenor  of  the  charge  of  the  court  on  the  trial  oj 
inal  case  should  be  shaped  by  the  evidence  alone  and  the 
plicable  thereto,  adding,  or  at  some  stage  of  the  charge 
rating,  the  statutory  provisions  touching  the  prisoner  s  statement, 
and  in  case  of  special  request  to  charge  on  the  statement,  granting 
such  request  if  the  matter  requested  be  appropriate.     Taking  the 
whole  charge  of  the  court  together,  there  was  no  error  committed 
in  instructing  the  jury,  nor  in  declining  to  instruct  as  requested. 
The  charge  was  a  clear,  full,  fair  and  correct  exposition  of  the  law 
applicable  to  the  case. 


Digitized  by  VjOOQIC 


732  Vaughn  v.  The  State.  [88  Ga. 

5.  That  the  court  excluded  evidence  when  it  was  first  offered,  is  no 
cause  for  a  new  trial  if  the  evidence  was  afterwards  received. 

6.  The  statute  gives  the  prisoner  no  right  to  make  more  than  one 
statement.  Whether  he  should  he  allowed  to  supplement  it  with 
another  is  discretionary  with  the  court. 

7.  There  was  no  error  in  denying  a  new  trial  on  any  of  the  grounds 
stated  in  the  motion. 

February  16, 1802. 

Criminal  law.  Pra<3tice.  Jurors.  "Waiver.  Pris- 
oner's statement.  Evidence.  Charge  of  court.  Before 
Judge  Miller.  Bibb  superior  court.  November  term, 
1890. 

Vaughn  was  indicted  for  the  murder  of  Bowers.  He 
was  convicted  of  voluntary  manslaughter,  and  was  sen- 
tenced to  imprisonment  for  twenty  years  at  hard  labor 
in  the  penitentiary.  He  excepted  to  this  sentence  as 
cruel,  unusual  and  unwarranted,  considering  the  facts 
and  circumstances  of  the  case ;  and  he  also  excepted  to 
the  overruling  of  his  motion  for  a  new  trial,  This  mo- 
tion contains  many  grounds,  but  it  will  be  necessary  to 
set  out  only  those  following,  which,  in  connection  with 
the  facts  stated  in  the  opinion,  suflBlciently  report  the 
case  : 

1.  When  the  defendant  was  called  on  to  plead,  he 
announced  that  he  waived  arraignment,  and  when  the 
first  panel  of  jurors  was  called,  he  announced  that  he 
waived  the  array.  This  panel  was  exhausted  without 
obtaining  the  jury,  and  the  second  panel  was  called  and 
the  remainder  of  the  jury  selected  therefrom,  but  this 
panel  was  not  formally  put  upon  the  defendant,  nor  was 
he  asked  if  he  had  any  challenge  to  the  array  or  whether* 
he  waived  the  same,  nor  was  anything  said  relative  to 
the  second  panel  by  the  court  or  counsel  for  either  side, 
defendant's  counsel  being  furnished  with  a  list  of  this 
second  panel  and  proceeding  to  challenge  without  ob- 
jection to  the  failure  to  formally  put  it  on  him.  When 
the  State  closed  its  case,  the  defendant  moved  to  be  dis- 


Digitized  by  VjOOQIC 


Rk      -.rt.j  ^^ci.uiER  Tek  .         a.  738 

chiu'ged  because  the  jury  had  bccii  partly  selected  from 
the  second  panel  without  formally  putting  it  on  him 
and  without  his  waiver  of  the  same.  The  motion  was 
overruled. 

2,  3.  The  defendant  offered  to  prove  by  one  Holt 
that,  between  one  and  three  hours  before  the  homicide, 
Holt  and  Bowers  had  a  conversation  on  the  same  street 
where  the  homicide  occurred  and  within  less  than  a 
hundred  yards  of  the  place,  and  that  Bowers  told  Holt 
with  an  oath  that  he  intended  to  do  Vaughn  up.  Upon 
counsel  stating  that  they  did  not  expect  to  show  that 
this  threat  bad  been  communicated  to  the  defendant 
before  the  homicide,  the  court  ruled  out  the  testimony. 
It  was  offered  only  to  illustrate  Bowers'  state  of  mind 
and  the  probability  that  he  made  the  attack  as  defend- 
ant claimed  in  h's  statement.  Error  is  also  assigned 
upon  the  ruling  out  of  the  answer  of  a  witness  to  the 
question,  "What  difference  was  there  in  reference  to  the 
sound  in  the  report  of  the  pistol  ?"  The  answer  was, 
"I  do  not  know  that  I  could  describe  the  difference,  but 
it  seemed  to  me  that  the  sound  did  not  proceed  from 
the  same  pistol." 

4.  The  court  charged  that  where  the  State  proves  the 
fact  of  the  killing  by  the  defendant,  the  law  presumes 
that  the  killing  was  murder,  and  that  it  then  becomes 
incumbent  on  the  defendant  to  show  to  the  jury  by  evi- 
dence, that  it  was  either  justifiable  homicide  or  some 
grade  of  homicide  below  murder.  The  court  also 
charged  :  "If  you  believe  that,  under  the  circumstances 
of  the  case,  the  fears  of  Vaughn  were  the  fears  of  a 
reasonable  man  situated  as  he  was,  all  that  is  for  the 
jury  to  determine  under  the  evidence  and  under  the  law 
of  the  case."  Also,  "  The  reasonable  doubt  that  is 
spoken  of  .  .  should  arise  out  of  the  case,  either  from 
the  testimony  in  the  case,  or  from  the  lack  of  testimony, 
or  from  a  conflict  of*testimony."     These  instructions 
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were  alleged  as  erroneous  in  excluding  from  the  jury 
the  prisoner's  statement,  it  being  contended  that  the  at- 
tention of  the  jury  should  have  been  called  thereto  in 
connection  with  each  of  these  charges,  whereas  they 
were  restricted  to  the  evidence,  and  had  already  been 
instructed  that  the  prisoner's  statement  was  not  evi- 
dence. 

5.  Error  in  holding  that  when  witness  Rainey  was  on 
the  stand,  defendant  could  not  ask  him  if  he  knew  the 
general  reputation  and  character  of  the  deceased  for 
violence  and  turbulence,  and  for  raising  a  fight  and 
quarrelling.  This  evidence  was  ruled  out  at  that  time, 
but  was  admitted  later  in  the  trial. 

6.  After  defendant  had  closed,  the  State  introduced 
in  rebuttal  the  testimony  of  Orme,  taken  on  the  com- 
mitment trial,  that  Bowers  had  said  to  Vaughn,  "Why 
did  you  bring  some  one  with  you?"  Thereupon  de- 
fendant asked  to  be  allowed  to  make  an  additional  state- 
ment to  explain  the  circumstances  under  which  he  was 
accompanied  on  that  occasion.  The  court  refused  to 
allow  him  to  do  so,  on  the  ground  that  he  had  already 
made  one  supplemental  statement. 

Dessau  &  Bartlett,  Hardeman,  Davis  &  Turner  and 
W.  B.  WiLLiNGHAM,  for  plaintiff  in  error. 

W.  A.  Little,  attorney-general,  by  J.  H.  Lumpkin, 
and  W.  H.  Felton,  Jr.,  solicitor-general,  contra. 

Bleckley,  Chief  Justice. 

1.  In  Cochran  v.  The  State,  62  Ga.  731,  counsel  for 
the  accused  did  not  waive  by  acquiescence  the  statutory 
requirement  that  the  panel  should  be  put  upon  the  ac- 
cused, but  gave  express  notice  at  the  time  that  it  was 
not  waived,  the  language  being,  "We  waive  nothing." 
Li  the  present  case,  the  accused  and  his  counsel  ac- 
quiesced by  silence  in  the  omission  to  put  the  panel  on 
him,  took  part  in  the  selection  oC  particular  jurors  from 
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the  panel,  raised  at  the  time  no  question  touching  failure 
to  put  it  upon  him,  and  allowed  the  trial  to  proceed  until 
all  the  evidence  in  behalf  of  the  State  had  been  intro- 
duced and  the  State  had  closed.  Putting  silence  and 
conduct  together,  there  can  be  no  doubt  that  the  waiver 
was  complete  and  effective,  if  such  a  thing  could  be 
waived  at  all.  And  what  cannot  be  waived  ?  It  has 
been  said  that  the  whole  trial  may  be  waived.  Lumpkin, 
J.,  in  Sarah  v.  The  State,  28  Ga.  681.  There  can  be  no 
doubt  that  minor  matters,  such  as  forms  and  cere- 
monials, in  the  course  of  the  trial,  whether  prescribed 
by  statute  or  not,  may  be  waived.  A  right  given  by 
statute  may  be  more  certain,  but  is  not  more  sacred, 
than  one  given  by  the  common  law.  With  respect  to 
either,  the  accused  is  entitled  to  have  it  administered  to 
him,  unless  he  waives  it.  But  if  he  does  waive  it,  he 
suiFers  no  injustice,  after  his  waiver  has  been  acted  upon, 
if  he  is  held  to  abide  by  it.  Public  policy  seems  to  be 
the  only  limitation  upon  the  power  of  the  waiver, 
whether  in  criminal  trials  or  anything  else.  Code,  §10; 
Logan  v.  The  State,  86  Ga.  266. 

2.  Assuming  for  the  present  that  the  uncommuni- 
cated  threat  made  by  the  slain  against  the  slayer  was  in- 
admissible as  evidence  for  the  latter,  unless  rendered 
admissible  by  his  statement  to  the  court  and  jury  made 
at  the  trial  in  the  exercise  of  the  statutory  privilege 
secured  to  him  by  section  4637  of  the  code,  the  question 
is,  could  the  statement  serve  as  a  foundation  for  intro- 
ducing the  threat?  The  statement  is  not  made  under 
oath  ;  the  accused  is  not  sworn  as  a  witness  ;  he  is  not 
subject  to  cross-examination  without  his  consent,  lie 
is  unrestricted  by  the  rules  of  evidence,  and  may  state 
any  fact  as  to  the  condition  of  his  own  consciousness, 
or  as  to  what  he  saw,  heard  or  believed  at  the  time  of 
the  homicide.  Cozwell  v.  The  State,  66  Ga.  309.  Not 
even  his  general  credibility  is  subject  to  attack.     Doyle 
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V.  The  State,  77  Ga.  613.  Is  he  entitled  to  corroborate 
his  statement  by  evidence  that  would  be  wholly  inad- 
missible for  any  other  purpose  ?  If  so,  the  privilege  of 
statement  might  be  more  valuable  than  that  of  testify- 
ing. For  the  testimony  of  a  witness  can  be  adduced 
only  upon  terms  of  cross-examination,  and  subsequent 
corroboration  may  be  largely  discounted  by  what  has 
been  drawn  out  on  cross-examination.  The  statute  is 
silent  as  to  corroborating  the  mere  statement  of  the  ac- 
cused, and  while  it  allows  the  jury  to  believe  it  in  pref- 
erence to  the  sworn  testimony,  it  seems  to  contemplate 
that  the  statement  shall  compete  with  sworn  testimony 
single-handed,  and  not  that  it  shall  have  the  advantage 
of  being  reinforced  by  facts  which  do  not  weaken  the 
sworn  evidence  otherwise  than  by  strengthening  the 
statement  opposed  to  it.  If  the  accused,  by  electing 
what  matter  he  will  inject  into  his  statement,  could 
render  this  or  that  fact  which  lies  outside  both  of  the 
statement  and  the  evidence,  admissible  when  it  would 
otherwise  be  inadmissible,  his  privilege  would  be  not 
merely  one  of  making  a  statement,  but  one  of  making 
evidence  in  his  behalf  out  of  that  which  was  not  evi- 
dence until  he  chose  to  give  it  an  evidentiary  stamp  by 
introducing  something  into  his  statement  to  which  it 
would  be  pertinent.  If  he  could  do  this,  he  might  send 
the  evidence  spinning  oft'  through  forensic  space  in  any 
direction  he  might  choose  to  give  it. 

8.  The  statement  of  the  accused  was  to  the  effect  that 
the  deceased  commenced  the  attack  and  fired  the  first 
shot.  Several  eye-witnesses  testified  that  the  accused 
commenced  the  attack  by  firing  the  first  shot  himself, 
and  there  was  no  evidence  to  the  contrary,  and  none 
that  the  deceased  was  armed.  Putting  the  statement 
out  of  question,  there  is  nothing  to  contradict  the  wit- 
nesses who  testified  that  the  accused  not  only  fired  the 
first  shot  but  all  the  shots  that  succeeded.     The  uncom- 
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municated  threat  offered  in  evidence  and  excluded  was, 
that,  two  or  three  hours  before  the  homicide,  the  de- 
ceased said  with  an  oath  "that  he  intended  to  do  Vaughn 
up."  The  purpose  of  offering  this  testimony,  as  an- 
nounced at  the  time,  was  to  illustrate  the  state  of  the 
speaker's  mind  and  the  probability  that  he  made  the  at- 
tack as  claimed  by  the  accused.  His  state  of  mind 
needed  no  illustration,  if  there  was  no  conduct  on  his 
part  which  put  the  accused  in  real  or  apparent  danger. 
According  to  the  evidence  of  the  eye-witnesses,  there 
was  no  such  conduct,  or  if  any,  it  was  not  until  after  the 
accused  had  commenced  to  shoot.  This  being  so,  the 
threat  was  no  more  pertinent  in  this  case  than  was  the 
threat  sought  to  be  proved  in  Vann  v.  The  State^  83  Ga. 
46.  In  Vann's  case  the  eye-witnesses  testified  that 
White  was  walking  away  when  Vann  shot.  In  the 
present  case,  the  parties  were  standing  face  to  face  in 
the  public  street,  one  of  them  armed  with  a  pistol  and 
the  other,  so  far  as  appears,  unarmed.  Whether  the 
first  shot  or  a  subsequent  one  inflicted  the  mortal  wound, 
is  not  certain,  but  the  evidence  is  uncontradicted  that 
the  first  was  fired  by  Vaughn.  The  holding  in  Keener^s 
case,  18  Ga.  194,  was  that,  when  previous  threats  with- 
out any  overt  act  are  sought  to  be  introduced  by  the  de- 
fendant by  way  of  justification,  it  must  be  shown  that 
they  had  been  communicated ;  alitery  if  used  merely  to 
show  the  state  of  mind  or  feeling  on  the  part  of  the  de- 
ceased. In  that  case  the  threats  were  held  admissible 
as  tending  to  explain  with  what  intent  and  feeling  the 
deceased  went  to  the  brothel  in  which  the  homicide  was 
committed,  and  there  engaged  in  hostile  demonstrations 
against  Keener,  who  was  in  the  bedroom  of  the  woman 
for  whose  favors  the  two  men  were  rivals.  In  the 
j)resent  case,  the  meeting  was  casual  in  the  public  street, 
and  the  threat  was  irrelevant  for  any  purpose  save  the 
ultimate  one  indicated  by  the  announcement  when  it  was 

▼  88  47 
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offered,  that  is,  to  illustrate  the  probability  that  the  de- 
ceased made  the  attack  as  claimed  by  the  accused.  Were 
the  ascertainment  of  the  attacking  party  dependent  upon 
mere  probability,  and  not  put  out  of  question  by  the 
direct  evidence,  an  uncommunicated  threat,  according  to 
many  authorities,  would  be  admissible.  Wiggins  v. 
People,  93  U.  S.  465  ;  Stokes  v.  People,  53  N.  Y.  166 ; 
People  V.  Scoggins,  37  Cal.  676,  1  Crim.  Def.  596 ;  Peo- 
pie  V.  Alivtre,  55  Cal.  263.  The  subject  of  uncommuni- 
cated threats  ha«  been  dealt  with  by  this  court  in  sev- 
eral cases  besides  those  of  Keener  and  Vann.  See  Carr 
V.  The  State,  14  Ga.  358;  Lingo  v.  The  State,  29  Ga.  470; 
Hoye  V.  The  State,  39  Ga.  718;  Peterson  v.  The  State,  60 
Ga.  142. 

4.  The  jury  trying  a  criminal  case  are  sworn  to  give 
a  true  verdict  according  to  evidence.  It  is  important 
for  them  not  to  confound  the  prisoner's  statement  with 
the  evidence  or  the  evidence  with  the  statement.  The 
statute  allows  them  to  give  the  statement  such  force  as 
they  think  proper,  and  even  to  believe  it  in  preference  to 
the  sworn  testimony.  In  charging  them  the  court  should 
keep  the  evidence  distinct  from  the  statement  and  shape 
the  general  tenor  of  the  charge  by  the  evidence  alone 
and  the  law  applicable  to  it.  For  if  the  court  should 
mingle  evidence  and  statement  together,  the  jury  might 
find  it  difficult  to  separate  them  and  might  fail  to  under- 
stand the  import  of  the  instructions  delivered  from  the 
bench.  At  some  stage  of  the  charge  the  statutory  pro- 
visions touching  the  statement  ought  to  be  made  known 
to  the  jury,  and  this,  as  has  frequently  been  suggested 
by  this  court,  is  usually  enough  to  say  touching  the 
statement.  The  statute  on  that  subject  is  so  plain  and 
explicit  as  to  need  no  exposition  or  comment.  If,  how- 
ever, a  special  request  to  charge  on  any  matter  of  de- 
fence set  up  in  the  statement  is  made  in  writing,  the 
request  ought  to  be  granted  when  the  charge  requested 
is  applicable  to  the  matter  of  the  statement  and  ex- 


Digitized  by  VjOOQIC 


Reports.]  Ocjtober  Term,  1891.  739 

pressed  in  appropriate  terms.  This  is  the  best  method 
of  conducting  the  somewhat  complicated  and  anomalous 
system  of  trial  which  prevails  in  this  State  in  conse- 
quence of  the  statutory  privilege  of  annexing  unsworn 
statement  to  the  sworn  testimony.  The  statement  may 
have  the  effect  of  explaining,  supporting,  weakening  or 
overcoming  the  evidence,  but  still  it  is  something  differ- 
ent from  the  evidence,  and  to  confound  one  with  the 
other,  either  explicitly  or  implicitly,  would  be  confusing 
and  often  misleading.  The  jury  are  to  give  the  statement 
such  force  as  they  think  proper.  Its  rightful  force  may  be 
either  against  the  prisoner  or  for  him,  or  it  maybe  entitled 
to  none  whatever.  The  jury  are  to  deal  with  it  on  the 
plane  of  statement  and  not  on  the  plane  of  evidence,  and 
may  derive  from  it  such  aid  as  they  can  in  reaching  the 
truth.  The  law  fixes  no  value  upon  it;  it  is  a  legal 
blank.  The  jury  may  stamp  it  with  such  value  as  they 
think  belongs  to  it. 

We  have  carefully  examined  the  charge  given  in  this 
case,  both  as  to  the  parts  complained  of  and  those  not 
excepted  to;  and,  reading  all  of  it  together,  it  was  a  full, 
fair,  clear  and  correct  exposition  of  the  law  applicable 
to  the  facts.  There  was  no  error  in  instructing  the  jury, 
or  in  declining  to  instruct  as  requested.  In  so  far  as  the 
requests  were  sound,  their  substance  was  embraced  in 
the  charge  as  given.  The  time  at  our  command  will 
not  suflBlce  for  discussing  the  many  particulars,  some  of 
them  very  minute,  involved  in  the  objections  made  to 
the  charge,  and  in  the  requests  which  were  declined. 

5,  6,  7.  The  other  rulings  made  by  this  court  in  the 
case  are  left  to  stand  upon  the  announcement  of  them 
contained  in  the  head-notes ;  they  seem  to  require  no 
discussion  or  elaboration.  As  the  accused  was  convicted 
of  manslaughter  only,  he  got  at  the  hands  of  the  jury 
all  the  mitigation  which  the  most  favorable  yiew  of  the 
facts  would  justify.  Judgment  affirmed. 
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Price  &  Maas  v.  Bell  &  Son. 

gg    7^ 

108  147        1.  Under  the  code  (J3458)  the  general  issue  is  considered  as  filed  if 
as  740|  the  case  is  answered  to  at  the  first  term ;  and  the  marking  at  that 

iii-2i2l  term  of  the  names  of  counsel  for  defendant  is  equivalent  to  an- 

swering. 

2.  The  action  being  against  a  partnership  on  an  account,  a  plea  of 
the  general  issue  was  sufficient  to  warrant  the  admission  of  evi- 
dence going  to  negative  any  contract,  express  or  implied,  with 
the  partnership  touching  the  goods  embraced  in  the  account. 
That  evidence  offered  under  this  plea  alone  showed,  or  tended  to 
show,  that  the  account  constituted  a  debt  against  one  of  the  part- 
ners individually,  and  not  against  the  partnership,  would  not 
render  the  same  inadmissible. 

3.  The  action  being  against  a  partnership,  and  the  pleadings  raising 
no  issue  as  to  the  several  liability  of  one  of  the  partners  alone,  and 
the  plaintiff  not  having  amended  nor  offered  to  amend  the  decla- 
ration so  as  to  raise  that  issue,  the  silence  of  the  verdict  in  respect 
to  it,  though  the  court  charged  upon  it,  is  not  cause  for  a  new 
trial.  The  jury  may  find  against  one  partner  alone,  but  are  not 
bound  to  do  so. 

4.  Construing  the  verdict  as  finding  in  favor  of  the  partnership  and 
leaving  open  the  question  of  the  several  liability  of  one  of  the 
partners,  the  verdict  was  warranted  by  the  evidence,  though  the 
evidence  was  conflicting 

5.  A  brief  of  evidence  is  amendable  after  it  has  been  agreed  upon  by 
counsel,  approved  by  the  court  and  filed ;  but  the  introduction 
into  the  brief,  whether  oris:inally  or  by  amendment,  of  anything 
other  than  evidence  is  erroneous  In  this  case  the  error  was 
harmless. 

February  15,  1891. 

Pleading  and  practice.  Partnership.  Evidence.  Ver- 
diet.  Before  Judge  Ross.  City  court  of  Macon.  June 
term,  1891. 

Reported  in  the  decision. 

Thomas  &  White,  for  plaintiffs. 

EsTES  &  EsTEs  and  Jones  &  Dasher,  for  defendants. 

Simmons,  Justice. 

Price  &  Maas  sued  the  firm  of  T.  J.  Bell  &  Son  upon 
an  account.  No  written  plea  appears  to  have  been 
filed.     A  verdict  was  rendered  in  favor  of  the  defend- 
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ants.  The  plaintiffs  excepted  to  the  overruling  of  their 
motion  for  a  new  trial,  and  also  to  the  allowance  by  the 
court  of  certain  amendments  to  the  brief  of  evidence. 
In  addition  to  the  general  grounds  that  the  verdict  was 
contrary  to  law  and  the  evidence,  it  was  alleged  that 
the  court  erred  in  admitting  the  testimony  of  T.  J.  Bell 
that  "the  debt  sued  on  was  not  a  partnership  debt  of 
T.  J.  Bell  &  Son,  but  was  the  individual  debt  of  T.  J. 
Bell,  and  to  be  paid  out  of  a  debt  due  T.  J.  Bell  &  Son 
by  one  S.  T.  McDaniel"  ;  it  being  objected  by  plaintiffs' 
counsel  that  there  was  no  plea  of  file  under  which  the 
testimony  was  admissible,  defendants'  counsel  having 
merely  marked  their  names  on  the  docket  at  the  first 
term. 

1,  2.  The  code,  §3458,  declares :  "The  general  issue  is 
a  denial  of  the  allegations  in  the  plaintitt*'s  declaration, 
and  shall  be  considered  as  filed  in  all  cases  which  are 
answered  to  at  the  first  term  ;  and  no  other  evidence  is 
admissible  under  such  a  plea  except  stich  as  disproves 
the  plaintiff's  cause  of  action;  all  other  matters  in  sat- 
isfaction or  avoidance  must  be  specially  pleaded.''  The 
marking  on  the  docket  at  the  first  term  of  the  names  of 
counsel  for  the  defendants  was  equivalent  to  answering, 
and  under  this  section  of  the  code  was  in  effect  a  plea  of 
the  general  issue.  Simon  v.  Myers  ^  Marcus,  68  Ga. 
74.  It  was  argued,  however,  that  the  testimony  ob- 
jected  to  was  not  admissible  under  the  general  issue,  its 
purpose  being  to  set  up  matter  in  satisfaction  and  avoid- 
ance, by  showing  an  agreement  by  the  plaintiffs  to  look 
to  a  third  party  for  payment.  We  think  the  testimony 
was  admissible.  The  defendants  were  isued  as  a  part- 
nership. The  general  issue  amounted  to  a  denial  that 
the  account  sued  on  was  a  debt  of  the  partnership ;  and 
was  sufficient,  therefore,  to  warrant  the  admission  of 
testimony  going  to  negative  any  contract,  express  or 
implied,  with  the  partnership  touching  the  goods  em- 
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braced  in  the  account.  The  testimony  objected  to 
showed,  or  tended  to  show,  that  the  account  constituted 
a  debt  against  one  of  the  members  of  the  firm,  individ- 
ually, and  not  against  the  partnership.  If  it  was  merely 
his  individual  debt,  the  plaintiffs  had  no  cause  of  action 
against  the  firm.  Code,  §1911.  The  agreement  was  not 
set  up  as  in  satisfaction  of  any  debt  of  the  partnership, 
and  was  not  matter  in  confession  and  avoidance  of  such 
a  debt.  It  was  not  an  admission  that  the  plaintiffs  had 
ever  had  a  cause  of  action  against  the  partnership.  It 
was  therefore  not  matter  which  must  be  specially 
pleaded. 

3.  It  was  argued  that  as  the  evidence  of  one  of  the 
partners  admitted  that  the  debt  was  contracted  as 
against  himself  individually,  a  verdict  in  favor  of  the 
defendants  was  improper,  and  was  contrary  to  the  charge 
of  the  court  that  the  jury  could  find  against  this  partner 
if  they  believed  it  was  his  individual  debt.  Had  the 
pleadings  raised  any  issue  as  to  the  several  liability  of 
this  partner,  a  verdict  against  him  would  have  been 
proper.  Even  where  there  is  no  such  issue  in  the  plead- 
ings, it  has  been  held  that  evidence  of  this  kind  would 
sustain  a  verdict  against  one  partner  alone.  Maynard 
^  So7i  V.  Ponder^  75  Ga,  664;  LedbetterS^  Harris  v.  Dean^ 
82  Ga.  790.  But  certainly  the  jury  are  not  bound  to 
find  a  verdict  upon  an  issue  not  made  by  the  pleadings. 
Here  the  suit  was  against  the  partnership,  and  there  was 
no  amendment  nor  any  offer  to  amend  so  as  to  raise  the 
question  of  several  liability.  The  issue  made  by  the  de- 
fendants' plea  was  simply  whether  or  not  the  partner- 
ship was  indebted ;  and  the  jury  found  in  favor  of  the 
defendants  upon  that  issue.  They  were  not  required  to 
go  further  and  find  against  one  of  the  defendants  upon 
a  claim  which  the  plaintiff's  did  not  make. 

4.  Construing  the  verdict  as  finding  in  favor  of  the 
partnership  and  as  leaving  open  the  question  of  the  sev- 
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eral  liability  of  T.  J.  Bell,  the  verdict  was  warranted  by 
the  evidence,  though  the  evidence  was  conflicting.  Not 
only  was  there  testimony  by  both  of  the  defendants  show- 
ing that  the  debt  was  an  individual  debt  of  T.  J.  Bell 
and  that  he  had  no  authority  to  have  it  charged  to  the 
firm,  but  two  bills  of  the  goods  and  a  monthly  state- 
ment of  the  plaintiffs  were  introduced,  which  were  made 
out  by  them  against  T.  J.  Bell  individually. 

6.  After  the  brief  of  evidence  had  been  agreed  upon 
by  counsel,  approved  by  the  court  and  filed,  counsel  for 
the  defendants  in  error,  at  the  hearing  of  the  motion 
for  a  new  trial,  moved  to  amend  the  brief  by  the  inser- 
tion of  new  matter ;  and  the  amendment  was  allowed, 
over  the  objection  of  counsel  for  the  plaintiffs  in  error. 
A  brief  of  evidence  is  amendable,  notwithstanding  it  has 
been  agreed  upon,  approved  and  filed,  but  the  introduc- 
tion into  the  brief,  whether  originally  or  by  amendment, 
of  anything  other  than  evidence,  is  erroneous.  Here 
counsel  were  permitted  to  amend  by  inserting  not  only 
additional  testimony,  but  statements  as  to  objections  and 
rulings  at  the  trial  and  as  to  the  refusal  of  the  court  to 
give  in  charge  a  request  of  the  defendants.  In  this 
caBe,  however,  the  error  was  harmless,  and  is  not  ground 
for  a  reversal.  Judgment  affirmed. 


Stix,  Krousb  &  Company  v.  Roulston.  JP  ^j 

"88"T43 

1.  When  one  is  employed  by  another  to  render  personal  services  for    123  374 
a  year,  the  violation  by  the  employer  of  a  subsequent  contract 
having  no  connection  with  the  contract  for  service  will  not  justify 

the  employee  in  refusing  to  abide  by  and  perform  his  contract  for 
the  remainder  of  the  year. 

2.  It  being  certain  that  there  was  an  engagement  for  service  for  the 
whole  year  of  1884  at  a  stipulated  compensation,  no  variation 
of  that  contract  as  to  the  amount  of  compensation  would  result 
from  stipulations  which  one  party  understood  as  applying  to  that 
year,  and  the  other  party  as  applying  only  to  the  succeeding  year. 
Giving  both  parties  credit  for  veracity,  their  minds  never  met  so 
as  to  modify  the  original  contract  for  1884. 

February  19, 1802. 
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Contract.  Master  and  servant.  Evidence.  Before 
Judge  Harris.  Campbell  superior  court.  August  term, 
1891. 

Reported  in  the  decision. 

Thomas  W.  Latham,  for  plaintiff  in  error. 

P.  H.  Brewster  and  Roan  &  Golightly,  contra. 

Simmons,  Justice. 

Roulston  brought  suit  by  attachment  against  Stix, 
Krouse  &  Co.,  non-residents  of  this  State,  for  the  sum  of 
$900,  with  interest,  on  an  account  for  salary  and  com- 
missions alleged  to  be  due  him  as  a  salesman  for  the 
defendants  for  the  year  1884.  The  jury  returned  a  ver- 
dict in  his  favor  for  $725,  with  interest  and  costs.  The 
defendants  made  a  motion  for  a  new  trial,  which  was 
overruled,  and  they  excepted. 

1.  It  appears  from  the  record  that  in  June,  1884,  the 
plaintiff  quit  the  employment  of  the  defendants,  though 
his  contract  for  service  was  for  the  whole  of  that  year. 
He  alleges  that  the  defendants  thereupon  sent  for  him 
and  induced  him  to  return  to  their  service  by  propos- 
ing that  if  he  would  continue  for  the  remainder  of  the 
year,  they  would  increase  to  seven  and  a  half  per 
cent,  his  commission  on  sales  for  that  year  in  excess 
of  $50,000,  which  by  his  original  contract  was  to  be 
five  per  cent.,  and  would  release  him  from  the  debt 
which  is  here  pleaded  as  a  set-off.  The  defendants 
contended  that  if  their  promise  was  as  alleged  by  the 
plaintiff,  it  was  without  consideration  and  void,  being 
founded  merely  upon  an  undertaking  by  the  plaintiff  to 
do  what  he  had  already  obligated  himself  to  do  by  his 
original  contract.  "To  show  the  reason  for  making  the 
contract  of  June,  1884,  as  set  up  by  the  plaintiff,"  the 
court  below,  over  the  objection  of  the  defendants,  per- 
mitted the  plaintiff  to  testify  as  to  the  failure  of  the 
defendants  to  comply  with  their  agreement  with  a  third 
person  made  subsequently  to  the  original  contract  and 
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having  no  connection  therewith.  His  testimony  on  this 
subject,  as  set  out  in  the  motion  for  a  new  trial,  was  as 
follows:  "I  was  a  member  of  the  firm  of  E.  N.  Stone 
&  Co.,  and  we  had  a  stock  of  goods  at  Gainesville,  Tex. 
In  the  spring  of  1884,  there  came  a  heavy  snow,  and  our 
sales  dropped  off  and  our  creditors  began  to  push  us.  My 
partner,  E.  N.  Stone,  made  a  deed  of  trust  to  Robinson  & 
Co.,  of  Louisville,  to  secure  them  for  a  debt  we  owed 
them.  Our  creditors  began  to  press  us  and  levy  attach- 
ments. The  firm  owed  Stix,  Krouse  &  Co.  about  $1,000, 
and  I  went  to  them  and  told  them  to  levy  on  the  stock 
and  come  in  with  the  other  creditors.  They  did  so.  I 
owed  Colonel  Bradford,  my-father-in-law,  about  $2,000, 
and  he  had  not  taken  any  steps  to  collect  his  claim.  I 
saw  defendants  and  told  them  I  heard  the  goods  were  to 
be  sold  by  the  sheriff  in  Gainesville.  I  also  saw  Col. 
Bradford  and  got  Stix,  Krouse  &  Co.  to  go  to  see  him. 
He  agreed,  if  they  would  go  down  and  buy  the  stock  of 
goods  in  at  the  sale,  he  would  give  them  $4,000  for  the 
stock,  or  rather,  take  them  oft*  their  hands  at  $4,000,  and 
get  his  money  out  of  the  stock,  and  pay  the  debt  to  Stix, 
Krouse  &  Co.  that  E,  N.  Stone  &  Co.  owed  them.  I  was 
present  when  this  contract  was  made,  and  the  defendants 
agreed  to  be  at  the  sale  and  buy  the  stock  of  goods,  and 
when  that  was  done,  Col.  Bradford  was  to  take  them  oft 
their  hands  and  pay  $4,000  for  the  stock,  and  in  addi- 
tion pay  them  what  E.  N.  Stone  &  Co.  owed  them.  If 
they  could  buy  the  stock  at  the  sale  for  less  than  $4,000, 
Col.  Bradford  was  to  have  it  at  what  they  paid,  but  in 
addition  to  what  he  paid  them  was  to  pay  them  the 
E.  N.  Stone  &  Co.  debt.  They  were  to  run  the  stock  to 
$4,000,  and  if  it  went  over  that,  they  were  not  bound  to 
buy  for  him.  The  invoice  price  of  the  goods  was  about 
$8,000,  and  they  were  clean,  new,  nice  goods.  When 
this  arrangement  was  made,  I  immediately  went  out  on 
the  road  for  defendants,  and  did  not  go  to  the  sale  at 
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Gainesville.  About  the  first  of  June,  1884,  I  got  back 
to  Cincinnati  from  my  trip,  and  learned  from  Stix, 
Krouse  &  Co.  that  the  goods  had  been  sold  at  $2,200, 
and  that  Stix,  Krouse  &  Co.  had  not  bought  them.  They 
gave  me  as  a  reason  for  not  buying  them  this  :  They 
said  they  sent  a  man  there  to  buy  them  and  he  bid  $2,- 
200,  and  got  a  telegram  that  his  child  was  choked,  and 
left  without  buying  them.  When  I  found  my  goods 
had  been  sacrificed  and  they  had  not  bought  them,  I  got 
mad.  I  told  them,  'Here  it  is,  the  Bradford  debt  not 
paid,  your  debt  not  paid,  and  my  goods  sacrificed,'  and 
told  them  I  would  not  work  for  such  a  set  of  men.  I 
quit.  In  a  few  days  they  sent  for  me,  and  we  made  the 
contract  of  June  4,  1884." 

It  was  objected  that  this  testimony  was  irrelevant  and 
immaterial,  and  tended  to  prejudice  the  minds  of  the 
jury.  We  think  the  objection  should  have  been  sustained. 
If,  as  stated  in  the  record,  the  purpose  of  the  testimony 
was  to  show  the  reason  for  making  the  alleged  new  con- 
tract, it  could  be  material  only  in  so  far  as  it  might 
aftbrd  a  legal  ground  for  the  abandonment  of  the  original 
contract  of  service  or  for  the  new  undertaking  of  the 
defendants.  If  it  was  incumbent  upon  the  plaintiff*  to 
show  a  reason  for  this  new  undertaking,  the  reason  must 
have  been  such  as  would  be  sufficient  in  law  to  uphold  it. 
A  reason  or  motive  which  could  have  no  weight  in  sus- 
taining the  undertaking  would  be  wholly  immaterial  as 
a  reason  for  making  it.  It  is  clear  that  the  violation  by 
the  defendants  of  their  promise  to  a  third  person,  made 
subsequently  to  the  plaintiff's  original  contract  of  service 
and  in  no  way  connected  therewith,  would  afford  no 
legal  ground  for  his  abandonment  of  that  contract,  and 
could  not  be  relied  upon  to  uphold  the  new  undertaking. 
Besides,  if  the  matter  here  testified  about  was  recognized 
or  treated  by  the  defendants  as  a  reason  for  their  new 
undertaking,  it  does  not  appear  from  this  or  any  other 
part  of  the  testimony. 
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2.  The  defendants  admit  that  they  did  agree  to  in- 
crease the  plaintiff's  commission,  but  claim  that  this  in- 
crease applied  to  the  succeeding  year,  and  not,  as  the 
plaintiff  alleged,  to  the  year  covered  by  the  original 
contract  of  service.  On  this  point  the  plaintiff  testified 
that  Troy,  one  of  the  defendants,  said,  if  he  would  come 
back  and  go  to  work  for  them,  they  would  give  him,  for 
the  balance  of  the  year,  the  same  rate  of  salary  as 
before,  $3,000,  and  instead  of  five  per  cent,  commission 
on  the  amount  sold  over  $50,000  worth,  they  would  give 
him  seven  and  a  half  per  cent,  for  the  year  1884,including 
what  he  had  already  sold,  and  release  him  from  the 
E.  N.  Stone  &  Co.  debt.  In  another  place  he  undertakes 
to  give  the  language  used  by  Troy  and  himself  on  that 
occasion,  as  follows:  "Mr.  Troy  said,  *  We  have  thought 
over  your  proposition.  We  don't  accept  it ;  but  if  you 
will  return  to  us,  we  will  let  your  salary  remain  as  it  was, 
$3,000,  and  we  will  give  you  seven  and  a  half  per  cent,  on 
your  overs,  and  we  will  release  you  from  the  debt  of 
E.  N.  Stone  &  Co.',  and  I  said,  'Very  well,  I  will  accept.'  " 
Here  it  will  be  noticed  that  the  year  is  not  specified. 
Troy  testified:  "After  consulting  with  Mr.  Henry  Stix, 
I  proposed  to  Roulston  that  if  he  would  stick  to  his 
contract,  we  would  increase  his  commission  for  the  fol- 
lowing year  to  seven  and  a  half  per  cent.;  and  he  agreed 
to  stay."  Stix,  another  member  of  the  firm,  testified : 
"We  sent  for  him  and  offered  him  two  and  a  half  per 
cent,  more  commission  for  the  year  1885,  if  he  would 
live  up  to  his  contract  for  the  year  1884."  Beitzer,  the 
book-keeper,  testified  to  the  same  proposition  and  its 
acceptance,  and  that  he  entered  the  agreement  accord- 
ingly on  the  books.  Outside  of  the  plaintiff's  own  testi- 
mony above  recited,  there  was  no  evidence  tending  to 
show  that  the  defendants  understood  the  arrangement  as 
he  did.  It  was  to  be  assumed,  unless  the  contrary  was 
shown,  that  his  services  for  the  year  1884  were  performed 
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under  his  original  contract  for  that  year.  The  onus  was 
upon  him  to  prove  the  alleged  variation  of  the  contract 
and  increase  of  compensation  for  that  period.  In  order 
to  prove  that  the  increase  applied  to  that  period,  the 
evidence  must  show  that  the  defendants  so  underetood 
and  intended.  Reconciling  the  testimony  as  far  as 
possible,  so  as  to  give  both  parties  credit  for  veracity,  it 
is  apparent  that  the  plaintiff  and  the  defendants  under- 
stood the  arrangement  differently,  the  former  under- 
standing that  the  increase  applied  to  the  year  1884,  and 
the  latter  that  it  applied  merely  to  the  following  year. 
It  is  an  elementary  rule  of  law  that  "there  is  no  contract 
unless  the  parties  thereto  assent;  and  they  must  assent 
to  the  same  thing  in  the  same  sense."  1  Parsons,  Cont. 
*475.  The  proposition  of  one  party  must  be  met  by  an 
acceptance  by  the  other  which  corresponds  with  it,  and 
this  cannot  be  the  case  where  the  proposition  is  misun- 
derstood. Giving  these  parties  credit  for  veracity,  there 
was  no  meeting  of  minds  so  as  to  modify  the  original 
contract  for  1884.  From  this  view  of  the  case  it  follows 
that  the  verdict,  which  was  based  upon  the  alleged  new 
contract,  was  contrary  to  law  and  the  evidence. 

The  reasons  stated  being  sufficient  to  require  a  re- 
versal of  the  judgment,  we  deem  it  unnecessary  to  enter 
into  any  further  discussion  of  the  grounds  presented  by 
the  motion  for  a  new  trial.  Judgment  reversed. 


I  88    748| 

rj^  fj  Whitehead  v.  Patterson  et  al. 


Under  the  act  of  October  15th,  1885,  the  plaintiff  in  garnishment 
is  not  entitled  to  enter  a  judgment  upon  the  bond  given  by  the 
defendant  to  dissolve  the  garnishment,  until  the  plaintiff  "shall 
obtain  the  judgment  of  the  court  where  said  garnishment  is  pend- 
ing against  the  property  or  funds  against  which  garnishment  was 
issued."  Until  the  judgment  here  spoken  of  has  been  obtained, 
it  is  not  too  late  for  the  defendant  to  set  up  that  no  valid  judg- 
ment against  him  for  the  plaintiff's  debt  has  been  rendered  ;  or 
that  if  rendered,  it  has  been  discharged  by  release  or  otherwise. 
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2.  As  the  motion  to  enter  judgment  upon  the  bond  could  not  have 
been  granted  without  a  previous  judgment  disposing  of  the  gar- 
nishment, the  reason  given  by  the  court  for  denying  the  motion 
is  immaterial,  the  motion  itself  being  premature. 
February  19. 1A92. 

QarnisKment.     Judgment.     Practice.     Before  Judge 
Ross.     City  court  of  Macon.     June  term,  1891. 

Whitehead  sued  Thomas  Willingham  and  R.  W.Patter- 
son as  former  copartners  using  the  firm  name  of  Willing- 
ham  &  Patterson,  for  $775,  on  certain  notes  and  a  due-bill, 
each  signed  Willingham  &  Patterson.  Patterson  was 
served,  and  there  was  a  return  of  non  est  inventus  as  to 
Willingham.  A  judgment  was  taken  for  plaintiif  against 
defendants  for  the  amount  sued  for,  with  interest  and 
costs,  in  form  a  judgment  by  default.  Upon  the  same 
day,  by  consent  an  agreement  was  ordered  placed  upon 
the  minutes  and  made  the  judgment  of  the  court.  This 
agreement  recited  that  the  suit  was  pending  upon  notes 
given  for  the  purchase  money  of  an  interest  in  certain 
lands  purchased  by  a  syndicate  from  Whitehead ;  that 
Patterson  had  been  served,  and  there  was  a  return  of 
non  est  inventus  as  to  Willingham  who  had  removed  be- 
yond the  limits  of  the  State ;  that  Patterson  had  that 
day  allowed  judgment  to  be  entered  up  against  the  firm 
of  Willingham  &  Patterson  ;  and  that  it  was  agreed 
that  Patterson  was  bound  only  by  the  judgment  for  one 
half  the  difference  between  the  value  of  the  tract  of 
land,  or  the  amount  said  interest  in  the  land  should 
bring  at  public  outcry,  and  the  amount  of  the  judgment. 
Afterwards  Whitehead  sued  out  summons  of  garnish- 
ment upon  an  aflidavit  alleging  that  he  had  obtained  a 
judgment  against  Willingham  &  Patterson  for  $395.89 
principal  and  interest,  etc.,  and  Patterson  as  principal 
and  R.  M.  Patterson  as  security  gave  a  bond  to  dissolve 
the  garnishment.  Afterwards  Whitehead,  by  his  at- 
torney, receipted  in  full  the /./a.  in  so  far  as  any  lia- 
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bility  of  Willingham  might  appear,  and  authorized  the 
clerk  of  the  court  to  enter  on  the  docket  a  release  in 
lull  as  to  Willingham.  The  garnishment  proceeding  was 
returnable  to  the  September  term,  1889,  of  the  court. 
Whitehead  moved  to  enter  up  judgment  against  Patter- 
son and  the  surety  on  his  bond  to  dissolve  the  garnish- 
ment, for  one  half  the  amount  due  on  the  judgment.  On 
the  day  the  cause  was  heard  Patterson  and  his  surety 
filed  an  answer  which  Whitehead  moved  to  strike,  on 
the  grounds  that  it  was  filed  too  late,  that  the  execution 
could  not  be  attacked  in  that  way,  and  that  it  should 
have  been  filed  at  the  term  to  which  the  garnishment 
was  returnable.  This  motion  was  overruled,  and  White- 
head excepted. 

The  answer  was  as  follows:  (1)  Whitehead  has  no 
judgment  against  Patterson,  because  the  judgment 
against  Willingham  &  Patterson  was  a  consent  judg- 
ment founded  upon  a  written  agreement  signed  by  Pat- 
terson upon  one  hand,  and  the  attorneys  of  record  of 
Whitehead  upon  the  other,  which  agreement  wa«  made 
in  open  court  and  was,  by  order  of  the  court,  entered 
upon  the  minutes  simultaneously  with  the  judgment. 
This  agreement  provided  that  the  judgment  should  be 
levied  upon  land  for  a  part  of  the  purchase  money  of 
which  the  suit  was  brought,  that  the  land  should  be 
sold  at  public  outcry  by  due  and  proper  advertisement, 
and  that  Patterson  should  only  be  bound  for  half  the 
difference  between  the  amount  of  the  judgment  and  the 
price  which  the  land  should  bring.  The  land  was  ad- 
vertised and  sold  at  public  sale,  being  knocked  off  to 
W.  B.  Willingham.  This  defendant  believed  Willing- 
ham bought  it  in  good  faith.  There  was  no  agreement 
or  arrangement  between  him  and  Willingham  in  refer- 
ence to  bidding  upon  the  property.  This  defendant 
was  present  at  the  sale  and  bid  upon  the  land  himself; 
the  bidding  for  W.  B.  Willingham  was  done  by  one 


Digitized  by  VjOOQIC 


Reports.]  October  Term,  1891.  751 

Hervey ;  the  sale  took  place  between  eleven  and  twelve 
o'clock  on  a  regular  sale  day,  when  there  was  a  crowd 
in  attendance ;  later,  about  two  or  three  o'clock  in  the 
day,  the  property  was  again  put  up  for  sale,  this  de- 
fendant not  being  present,  and  was  bid  off  by  White- 
head, there  being  at  the  time  very  few  if  any  persons 
present,  besides  Whitehead,  his  attorney  and  the  sheriff. 
Wherefore,  defendant  says  there  is  no  judgment  against 
him  for  the  amount  claimed  by  plaintiff,  but  if  there  is 
a  judgment  against  him  at  all,  it  is  for  half  the  differ- 
ence (as  yet  undetermined)  between  what  the  property 
would  have  brought  at  a  public  sale  and  the  amount  of 
the^./a.  (2)  There  is  no  legal  judgment  against  him, 
because  the  amount  he  is  indebted  to  Whitehead  has 
never  been  judicially  ascertained,  the  difference  between 
half  what  the  property  would  have  sold  for  and  the 
amount  of  the  judgment  never  having  been  judicially 
determined.  There  is  no  judgment  whatever  against 
him,  and  in  point  of  law  never  was ;  there  was  simply 
an  agreement  on  his  part  that  the  partnership  assets 
should  be  sold  and  applied  to  the  payment  of  this  judg- 
ment, and  that  he  should  then  be  liable  for  his  half  of 
the  difference  between  that  and  the  amount  claimed  to 
be  due  plaintiff.  This  was  an  unliquidated  debt  which 
has  never  been  determined  by  any  court,  and  therefore 
there  is  no  judgment  against  him.  The  debt  upon  which 
the  pretended  judgment  rests  was  certain  notes  and  a 
due-bill  given  by  Willingham  &  Patterson  for  the  pur- 
chase price  of  a  one  twentieth  interest  in  a  certain  tract 
of  land.  Upon  the  purchase  price  they  paid  White- 
head $200,  and  he  now  has  the  land  and  the  $200,  and 
is  seeking  by  fraudulent  contrivances,  etc.,  to  obtain  far 
more  than  the  purchase  price  as  the  value  of  the  land. 
The  pretended  judicial  sale  was  a  sham  and  a  device  to 
obtain  the  property  for  less  than  its  value.  Notwith- 
standing Whitehead  has  possession  of  the  property  and 
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the  $200,  he  is  seeking  to  collect  more  out  of  this  de- 
tendant,  which  he  is  not  in  justice  or  law  indebted  to 
him.  (3)  Whitehead  has  no  judgment  or  legal  claim 
against  him  whatever,  for  the  reason  that  from  this 
judgment,  and  from  the  debt  on  which  the  judgment 
was  founded,  Whitehead  has  released  Willingham,  the 
copartner  and  co-obligor  of  Patterson,  without  his 
knowledge  or  consent,  which  in  law  is  an  absolute  re- 
lease to  this  defendant,  and  this  has  been  done  subse- 
quent to  the  agreement  made  and  entered  into  as  set 
out  above. 

The  matter  was  heard  before  the  court  without  a 
jury.  On  the  hearing  documentary  evidence,  as  above 
indicated,  was  introduced.  It  was  admitted  that  the 
release  of  Willingham  on  the  Ji.  fa.  was  made  without 
the  knowledge  or  consent  of  Patterson.  There  was 
evidence  that  the  Ji.  fa.  was  levied  and  the  property  ad- 
vertised for  sale,  and  sold  at  public  outcry  at  the  court- 
house door ;  that  it  was  first  bid  off  in  the  morning  for 
$650  by  Hervey ;  that  the  deed  was  tendered  Hervey 
and  he  declined  to  take  it,  saying  that  he  bid  for  W.  B. 
Willingham;  that  the  deed  was  then  tendered  Wil- 
linghaip  and  he  refused  to  take  it,  saying  he  did  not 
authorize  Hervey  to  bid  so  much ;  that  it  was  then  re- 
sold, about  two  or  three  o'clock  in  the  afternoon,  for 
$500  to  Whitehead;  that  Patterson  bid  on  it  in  the 
morning  but  was  not  there  when  it  was  sold,  nor  were 
there  as  many  people  present  as  in  the  morning ;  that 
the  sheriff  notified  Patterson  and  W.  B.  Willingham 
that  he  would  resell  and  of  the  hour  that  he  would  sell, 
and  Patterson  replied  that  he  would  repudiate  a  second 
sale,  that  the  crowd  had  dispersed,  and  insisted  that  the 
property  should  be  regularly  readvertised  and  resold, 
telling  the  sheriff  to  say  as  much  to  Whitehead  and  his 
attorney  Freeman,  which  the  sheriff'  did ;  that  in  Bibb 
county  (where  the  sale  took  place)  the  custom  was  to 
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hold  the  regular  sales  beginning  at  about  eleven  o'clock 
in  the  morning  and  continuing  until  all  property  is  ex- 
posed for  sale  ;  Whitehead  has  sold  the  property  with 
other  property,  putting  it  in  at  $1,000 ;  and  that  prop- 
erty, especially  in  this  locality,  has  advanced  very  much 
since  he  bought. 

The  judge  overruled  plaintift''s  motion  to  enter  up 
judgment,  mainly,  if  not  entirely,  upon  the  ground 
that  the  release  of  Willingham  released  Patterson  as 
joint  obligor  and  satisfied  the  execution,  notwithstand- 
ing the  agreement,  made  the  judgment  of  the  court,  at 
the  time  the  judgment  was  rendered.  To  this  also 
plaintift'  excepted. 

M.  R.  Freeman,  by  brief,  for  plaintiff. 

R.  W.  Patterson  and  Gu.^tin,  Guerry  &  Hall,  for 
defendants. 
Bleckley,  Chief  Justice. 

1.  The  act  of  October  15,  1885,  made  an  important 
change  in  the  law  of  garnishment.  It  contemplates  that 
there  shall  be  no  liability  upon  the  bond  given  to  dis- 
solve a  garnishment,  unless  the  fund  or  property  in  the 
hands  of  the  garnishee  is  adjudged  to  be  subject  to 
garnishment.  Until  this  question  has  been  adjudicated, 
it  is  not  too  late  for  the  defendant  in  the  garnishment 
proceeding  to  set  up  that  no  valid  judgment  against  him 
for  the  plaintiff's  debt  has  been  rendered,  or  that  if  ren- 
dered it  has  been  discharged  by  release  or  otherwise. 
Consequently  the  court  did  not  err  in  refusing  to  strike 
the  answer  filed  by  Patterson  because  not  filed  at  the 
term  to  which  the  garnishment  was  returnable. 

2.  Nor,  for  the  same  reason,  was  there  any  error  in 
overruling  the  motion  to  enter  up  judgment  on  the  bond. 
This  motion  could  not  be  grahted  in  the  absence  of  a 
previous  judgment  disposing  of  the  garnishment.  The 
court  may  have  given  a  wrong  reason  for  denying  the 
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motion,  but  tliis  was  imniaterial  ;  for  upon  the  showing 
which  wa8  hotbro  the  court,  the  motion  was  premature. 
The  act  which  controls  the  case  will  he  found  in  Acts 
1884-5,  p.  96.  Jtidgment  affirmed. 


Amos  r.  Parker. 


I  88    7541 
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,  88  754!         1.  Procewsioners  have  no  power  to  ascertain  and  fix  new   lines,  but 
119  8311  ^jjiy  ^^  ^yjj  ^jj^j  yy^Q^^  thost^  which  were  formerly  located  and  es- 

tablished. 

2.  Until  a  line  is  run  and  marked  by  the  processioners,  no  protest 
can  be  made,,  and  without  such  protest  duly  made  there  is  no 
authority  of  law  for  returning  the  papers  to  the  superior  court  or 
for  any  trial  in  that  court  touching  the  action  of  the  pro- 
cessioners. The  consent  of  the  parties  will  not  dispense  with 
an  actual  running  and  marking  of  the  line. 

3.  The  refusal  to  grant  a  new  trial  was  correct  because  there  was 
nothing  to  try,  and  direction  is  given  that  the  whole  procee<ling 
be  dismissed  for  want  of  jurisdiction  over  the  subject-matter. 

March  6,  18<«. 

Processioning.  Practice.  Jurisdiction.  Before  Judge 
Martin.     Tayh)r  superior  court.     Fehruary  term,  1891. 

In  the  office  of  tlie  clerk  of  the  superior  court  was 
filed  a  report  signed  hy  three  persons  as  j>rocessioners, 
in  suhstance  as  foUows  :  The  undersigned  i>rocessioners 
of  the  737tli  district  G.  M.,  met  on  tlie  northeastern 
part  of  land  lot  109  in  the  loth  district  of  Taylor 
county.  Phiintiif  Parker  claimed  that  he  was  entitled 
to  30  acres  of  land  in  the  northeastern  corner  of  the 
lot,  and  that  the  south  line  of  said  80  acres  was  not 
the  "old  wire  road,"  but  south  of  said  road.  Mrs. 
Amos  alleged  that  she  was  the  owner  of  said  lot  up 
to  said  road,  and  that  Parker's  south  line  of  said 
northeast  corner  was  the  said  road.  The  undersigned 
having  considered  the  evidence  submitted,  and  the 
parties  having  eonsentecl  that  there  need  be  no  line 
run  by  the  county  surveyor  until  it  was  finally  deter- 
mined whether  or  not  said  road  was  the  south  line  of  the 
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land  owned  by  Parker  in  the  northeast  corner  of  the 
lot,  the  undersigned  hereby  decide  that  the  south 
boundary  line  of  Parker's  land  is  south  of  said  wire 
road,  and  that  he  is  entitled  to  30  acres  of  land  in  the 
northeast  corner  of  said  lot. 

Mrs.  Amos  tiled  an  objection  to  the  decision  of  the 
processioners,  claiming  that  the  old  wire  road  is  the 
south  line  of  any  land  that  may  be  owned  by  Parker  or 
any  other  party  in  the  northeast  corner  of  said  land  lot, 
and  praying  that  the  error  of  the  processioners  be  cor- 
rected by  the  superior  court.  A  trial  was  had  on  evi- 
dence  submitted  by  the  parties  to  a  jury,  and  a  verdict 
was  rendered,  finding  in  favor  of  the  report  of  the  pro- 
cessioners, and  judgment  was  rendered,  that  the  report 
of  the  processioners  be  confirmed  and  that  tlie  line  be- 
tween the  lands  of  tlie  parties  be  as  found  by  the  pro- 
cessioners. Mrs.  Amos  moved  for  a  new  trial  on  the 
grounds  that  the  verdict  was  contrary  to  law,  evidence, 
etc.     The  motion  was  overruled,  and  she  excepted. 

J.  D.  Rrss  and  C.  «T.  Thornton,  for  plaintifl:  in 
error. 

No  appearance  contra, 

Bleckley,  Chief  Justice. 

The  statutory  provisions  applicable  to  this  case  are 
found  in  the  code,  §§2384-2393  inclusive.  To  ascertain 
and  fix  new  lines  is  not  within  the  power  or  functions 
of  processioners.  Their  vocation  is  to  run  and  mark 
lines  which  at  some  previous  time  were  located  and  es- 
tablished, ^hey  seek  and  find  lines  already  existing, 
but  cannot  bring  into  existence  any  which  have  not 
been  before  designated  on  the  surface  of  the  earth.  Lines 
merely  drawn  on  paper  or  in  the  minds  of  contracting 
parties,  are  noj  ready  for  the  search  or  services  of  pro- 
cessioners. Moreover,  any  one  dissatisfied  with  their 
work  cannot  protest  against  it  and    make  that  protest 
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a  ground  for  returning  the  papers  to  the  superior  court 
and  there  having  a  trial,  until  a  line  has  been  actually 
run  and  marked.  This  is  necessary  to  give  the  superior 
court  jurisdiction  over  the  subject-matter,  and  cannot  be 
dispensed  with  by  the  consent  of  the  parties.  The  line 
"as  run  and  marked"  is  the  subject-matter  to  which  any 
litigation  under  the  protest  must  relate,  and  when  there 
is  no  such  subject-matter,  there  is  no  jurisdiction.  For 
this  reason  the  court  correctly  refused  to  grant  a  new 
trial,  and  nothing  remains  but  to  dismiss  the  whole  pro- 
ceeding, and  direction  is  given  that  this  be  done. 

Judgment  affinnecL 


1 91  509  Jackson  i\  The  American  Mortgage  Company   of 

Scotland,  Limited. 

1.  Where  usury  is  pleaded  to  an  action  on  a  promissory  note,  deeds 
of  even  date  with  the  note,  and  executed  to  vest  title  in  the 
lender  as  security  for  the  loan,  are  admissible  in  evidence  for  the 

88~75B  plaintiff  to  show  the  intention  of  the  parties  as  to  the  real  mtu^ 

106  247  of  the  contract,  and  what  8tate  or  country  they  had  reference  to 

in  fixing  the  ratt*  of  interest. 

2.  It  is  competent  for  the  borrower  of  money  to  contract  to  pay  a 
rate  of  interest  lawful  in  his  own  State,  the  loan  being  secured  by 
realty  in  that  State,!although  he  makes  the  notes  given  for  the  prin« 
cipal  and  interest  of  the  loan  payable  in  another  State,  and  al- 
though the  ultimate  delivery  of  the  notes  and  mortgage  was  made 
to  the  lender  at  his  place  of  business  in  the  latter  State,  in  which 
State,  also,  the  borrower's  application  for  the  loan  was  accepte  I. 
Thus,  where  a  resident  of  Georgia  applietl  in  writing  for  a  loan  of 
money  at  a  specified  rate  of  interest,  executing  the  application  in 
<  xeorgia,  and  offering  therein  as  security  real  estate  situated  in 
Georgia,  expecting  a  lender  to  be  found  by  his  agents  elsewhere ; 
and  afterwards  the  application  was  accepted  in  New  York  by  a 
resident  thereof  in  behalf  of  a  foreign  corporation,  and  the  appli- 
cant executed  a  note  in  Georgia  and  also  an  absolute  deed  of  the 
realty  as  security,  conformably  to  the  laws  of  Georgia,  and  the  note 
and  deed,  after  the  latter  w-is  recorded  in  Georgia^were  delivered  in 
New  York  by  his  agent«,  to  whom  the  money  wa^  there  delivered 
by  the  lender,  the  note  being  payable  in  New  York  and  specify- 
ing on  its  face  a  rate  of  interest  legal  in  Georgia  but  asurious  in 


Digitized  by  VjOOQIC 


Keports.]  October  Term,  1891.  757 

New  York,  the  contract  is  enforceable  in  Georgia,  there  being  no 
evidence  tending  to  show  bad  faith  or  any  device  or  contrivance 
to  evade  the  usury  laws  of  New  York. 
March  5, 1892.    Argued  at  the  last  term. 

Interest  and  usury.  Evidence.  Situs  of  contract. 
Security  deed.  Before  Judge  Boynton.  Pike  superior 
court.     October  term,  1890. 

The  defendant  in  error  brought  assumpsit  against 
Jackson  on  a  promissory  note  for  $625,  besides  interest 
at  eight  per  cent.,  and  attorney's  fees,  payable  to  Sher- 
wood or  order,  at  the  office  of  the  Corbin  Banking  Co., 
New  York,  and  indorsed  by  Sherwood  to  the  plaintift. 
In  addition  to  the  general  issue,  the  defendant  pleaded 
that  the  note  was  tainted  with  usury,  and  that  Sherwood 
was  plaintiff's  agent  and  was  acting  for  its  benefit,  and 
had  no  interest  in  the  consideration;  also,  that  the  con- 
tract was  consummated  in  New  York  and  should  be 
construed  according  to  the  law  of  that  State,  by  which 
law  the  whole  contract  was  void,  more  than  six  per 
cent,  having  been  exacted  for  the  loan  of  money.  The 
jury  found  for  the  plaintiff  the  amount  sued  for.  Jack- 
son excepted  to  the  overruling  of  his  motion  for  a  new 
trial.  The  motion  contained  the  general  grounds,  and 
the  following  special  grounds : 

1.  The  plaintiff  introduced  a  deed  from  Jackson  to 
Sherwood,  made  in  Pike  county,  Ga.,  of  the  same  date 
as  the  note  sued  on,  reciting  a  consideration  of  $625, 
and  that  it  was  given  to  secure  a  loan  of  that  amount, 
made  under  certain  conditions  of  a  bond  to  reconvey, 
and  was  executed  to  conform  to  section  1969  et  seq.  of 
the  Code  of  Georgia ;  also,  a  deed  from  Sherwood  to 
the  plaintiff,  of  the  same  date  as  the  first  deed,  made  at 
New  York,  conveying  the  same  land,  reciting  a  consid- 
eration of  $625,  and  that  it  was  made  subject  to  the 
conditions  in  bond  to  reconvey  from  Sherwood  to  Jack- 
son.     The  defendant  objected  to  the   introduction    of 
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these  deeds,  because  they  were  irrelevant  and  not  illus- 
trative of  any  issue  in  the  case,  and  because  the  title  to 
the  property  was  not  in  controversy,  nor  was  there 
any  attempt  to  obtain  a  special  lien  upon  it. 

2.  The  other  grounds  of  the  motion  assign  error 
upon  the  ruling  as  made  in  the  charge  of  the  court  to 
the  jury,  and  in  refusing  to  give  certain  instructions  in 
charge,  which  ruling  was,  in  substance,  that  under  the 
facts  in  evidence  the  contract  between  the  parties  was 
a  Georgia  contract  and  controlled  by  the  laws  of  this 
State.     For  these  facts  see  the  opinion. 

L.  D.  Moore,  for  plaintiff  in  error. 

W.  E.  Simmons,  J.  I.  Hall  and  J.  J.  Rogers,  contra. 

Bleckley,  Chief  Justice. 

1.  In  New  York  the  legal  rate  of  interest  is  six  per 
cent.;  in  Georgia  it  is  seven  per  cent.,  and  may,  by 
written  contract,  be  as  high  as  eight  per  cent.  In  New 
York  the  taint  of  usury  renders  the  contract  void ;  in 
Georgia  it  leaves  the  contract  valid  except  as  to  the 
amount  of  the  usury.  In  both  States  titles  to  property 
executed  as  security  for  the  payment  of  an  infected  debt 
are  void.  If  the  note  sued  on  in  this  case  is  governed 
as  to  the  rate  of  interest  by  the  law  of  New  York,  it  is 
void ;  if  governed  by  the  law  Of  Georgia,  it  is  valid, 
and  the  plaintift'  was  entitled  to  recover.  Usury  was 
set  up  as  a  defence,  and  to  ascertain  whether  it  existed 
or  not,  it  was  necessary  to  arrive  at  the  intention  of  the 
parties  as  to  the  real  sitiis  of  the  contract,  and  as  to 
what  State  they  had  reference  to  in  fixing  the  rate  of 
interest.  The  note  in  suit  was  given  for  the  principal 
of  a  loan,  other  notes  having  been  given  for  the  interest 
reckoned  at  eight  per  cent,  per  annum.  The  contract 
of  loan  from  which  the  notes  resulted  was  the  one  to  be 
investigated ;  and,  according  to  the  evidence,  that  con- 
tract comprehended  an  agreement  to  secure  the  loan  by 
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a  deed  like  the  deed  from  Jackson  to  Sherwood.  There 
was  not  one  contract  for  making  notes,  and  another  for 
securing  them  by  a  conveyance,  but  a  part  of  one  and 
the  same  contract  was  expressed  in  the  notes,  and  a  part 
in  the  deed  executed  at  the  same  time.  For  this  reason, 
any  light  thrown  upon  the  intention  of  the  parties  by 
the  deed,  one  part  of  the  general  contract,  may  be  com- 
bined with  such  light  as  is  thrown  upon  their  intention 
by  the  notes,  another  part  of  the  general  contract.  As 
to  the  deed  from  Sherwood  to  the  plaintift',  this  was 
simply  a  link  in  passing  the  security  from  the  borrower 
to  the  lender,  just  as  was  the  indorsement  of  the  notes 
by  Sherwood  a  link  in  passing  the  notes,  Sherwood  be- 
ing the  agent  of  the  plaintift'  in  making  the  loan  and 
taking  the  security.  There  was  no  error  in  admitting 
the  deeds  in  evidence. 

2.  There  is  no  direct  or  express  statement  in  the  record 
that  Jackson,  the  borrower,  was  a  resident  of  Georgia 
when  the  loan  was  applied  for  and  made,  but  the  infer- 
ence that  he  was  is  almost  conclusive  from  facts  which  do 
appear,  and  there  is  no  dispute,  so  far  as  we  are  aware, 
as  to  his  place  of  residence.  On  January  the  10th,  1883, 
at  Barnesville,  Ga.,  he  executed  a  writing  by  which  he 
empowered  and  authorized  one  Nelson,  of  Atlanta,  as 
his  agent  to  negotiate  for  him  a  loan  corresponding  in 
amount  to  the  principal  of  the  note  declared  upon  in  this 
action,  on  five  years  time,  with  interest  at  8  per  cent, 
per  annum,  payable  annually  at  such  place  as  the  agent 
might  name,  the  loan  to  be  evidenced  by  Jackson's  note 
of  the  form  used  by  the  agent,  the  note  and  loan  to  be 
secured  by  mortgage  or  an  absolute  deed  on  Jackson's 
farm  in  Pike  county,  Georgia,  about  nine  miles  from 
Barnesville.  The  instrument  stated  that  in  case  an  ab- 
solute deed  was  made,  the  lender  was  to  give  bond  to 
reconvey  in  pursuance  of  sections  1969,  1970  and  1971 
of  the  Code  of  Georgia.     It  stated  further  that  if  he. 
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Jackson,  declined  to  accept  the  loan  for  any  reason,  he 
would  pay  the  agent  a  commission  at  once.  This  instru- 
ment, it  appears,  was  not  delivered  directly  to  Nelson, 
but  was  handed  by  Jackson  to  one  Rogers,  the  local 
agent  of  Nelson  at  Barnesville.  On  the  same  day 
Jackson  also  executed  in  writing  an  application  for  the 
loan  (to  whom  addressed  does  not  appear),  which  con- 
tained a  description  of  the  property  offered  as  security. 
These  papers,  as  the  facts  indicate,  reached  Nelson  at 
Atlanta,  and  together  with  an  abstract  of  title  made  out 
by  Rogers,  the  local  agent  at  Barnesville,  were  forwarded 
by  Nelson  to  the  Corbin  Banking  Company  of  New 
York.  There  the  application  was  accepted  by  Sherwood 
for  the  plaintiff*.  Afterwards,  on  Februrary  the  1st, 
1883,  Jackson,  at  Barnesville,  in  Pike  county,  Georgia, 
executed  the  note  sued  on,  together  with  others  covering 
interest  on  the  loan,  and  also,  as  security,  an  absolute 
deed  conveying  to  Sherwood,  the  payee  of  the  notes, 
the  farm  above  referred  to.  This  deed  was  recorded  in 
Pike  county,  Georgia,  presumably  on  the  day  of  its  date, 
the  record  in  the  present  case  stating  that  it  was  re- 
corded, and  not  referring  such  recording  to  an}'  other 
date.  The  deed  recited  that  it  was  executed  to  conform 
to  sections  1969,  1970  and  1971  of  the  Code  of  Georgia. 
The  notes  and  the  deed  were  delivered  to  Rogers,  who 
sent  them  by  mail  to  Nelson  at  Atlanta,  and  it  is  infer- 
able that  Nelson  sent  them  to  the  Corbin  Banking  Com- 
pany at  New  York,  who  there  delivered  the  same  to 
Sherwood  and  received  from  him  the  money  constitut- 
ing the  loan.  This  money,  after  deducting  commissions, 
they  forwarded  through  Nelson  and  Rogers,  or  through 
Rogers  alone,  to  Jackson,  who  gave  to  the  Corbin  Bank- 
ing Company  a  receipt  therefor.  The  notes  were  headed 
''  Barnesville,  Ga.,"  and  named  a  rate  of  interest  (8  per 
cent.)  lawful  in  Georgia,  but  unlawful  in  New  York. 
The  deed  was  headed  "Pike  county,  Georgia,"  and  de- 
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clared  that  it  was  executed  to  conform  to  certain  sections 
of  the  Code  of  Georgia.  On  their  face,  therefore,  all 
these  writings  purported  to  be  of  Georgia  origin,  and 
they  were  in  fact  signed  in  Georgia.  Granting  that  all 
the  intermediaries  between  Jackson  and  Sherwood  were 
Jackson's  agent«,  and  that  there  was  no  complete  and 
final  delivery  of  the  notes  and  the  deed  until  the  Corbin 
Banking  Company  put  them  into  the  hands  of  Sherwood 
in  New  York,  yet  to  effectuate  the  intention  of  the  par- 
ties and  to  accomplish  the  purposes  of  justice,  such 
manual  delivery  there  ought,  on  the  doctrine  of  relation, 
to  refer  back  to  the  time  and  place  of  signing  the  in- 
struments. As  the  parties  e\ddently  intended  to  bring 
into  existence  Georgia  notes  and  a  Georgia  deed,  the 
transaction  as  a  whole  may  be  looked  at  as  if  Jackson, 
standing  in  Georgia,  had,  by  means  of  the  three  in- 
termediaries, lengthened  his  arms  so  as  to  deliver  the 
papers  directly  from  his  own  hands  to  Sherwood,  stand- 
ing in  New  York.  There  was  no  intention  to  make  the 
notes  effectual  without  making  the  deed  effectual  also. 
There  was  no  intention  to  make  a  loan  without  having 
it  secured  both  by  notes  and  a  deed.  It  was  therefore 
impossible  to  accomplish  the  object  without  calling  in 
the  law  of  Georgia  as  to  a  part  of  the  transaction.  New 
York  had  no  law  which  could  make  any  contract  con- 
veying land  situated  in  Georgia  operative  or  obligatory. 
As  the  law  of  Georgia  would  thus  be  essential  with  re- 
spect to  a  part  of  the  transaction,  that  law,  if  possible, 
ought  to  be  applied  to  the  whole.  There  was  no  inten- 
tion to  make  a  mere  personal  contract,  but  the  scheme 
was  to  make  one  partly  personal  and  partly  confined  by 
its  very  nature  to  a  given  situs,  to  wit  the  State  of 
Georgia.  There  is  no  trace  of  any  purpose  or  attempt 
to  evade  or  violate  the  usury  laws  of  New  York.  The 
manifest  intention  of  the  parties  was  to  make  a  valid 
and  binding  contract,  evidenced  in  part  by  notes  and  in 
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part  by  a  deed,  in  view  of  the  laws  of  Georgia.  We 
think  they  succeeded  in  so  doing.  Dugan  r.  Lewis,  79 
Tex.  246,  14  S.  W.  Rep.  1024;  Kellogg  y.  Miller,  13  Fed. 
Rep.  198.  There  was  no  error  in  overruling  the  motion 
for  a  new  trial.  Judgment  affirmed 
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Chapman  v.  The  Western  Union  Telegraph  Company. 

A  person  to  whom  a  telegraphic  message  was  addressed  and  sent, 
informing  him  of  the  desperate  illness  of  his  brother  and  request- 
ing him  to  come,  is  not  entitled  to  recover  of  the  telegraph  com- 
pany damages  on  account  of  mental  pain  and  suffering,  alleged  to 
have  resulted  to  the  plaintiff  from  failure  of  the  company  to  de- 
liver him  the  message  in  due  time,  and  from  delaying  delivery  till 
too  late  to  take  the  last  train  available  for  reaching  the  brother 
before  his  death  occurred. 
Marcb  2<',  1892.    Argued  at  the  last  term. 

Damages.  Telegraph  companies.  Before  Judge 
Ross.     City  court  of  Macon.     June  term,  1891. 

Action  by  Chapman  for  failure  to  deliver,  with  due 
diligence,  a  telegraphic  message  addressed  to  him,  the 
declaration  containing  a  count  for  the  statutory  penalty, 
and  counts  for  special  damages  from  mental  pain  and 
anguish  suffered  by  the  plaintiff.  A  demurrer  to  the 
latter  counts  was  sustained,  and  the  plaintiff  excepted. 
He  obtained  a  verdict  for  the  penalty. 

Hardeman,  Davis  &  Turner,  for  plaintiff. 
GusTiN,  GuERRY  &  Hall,  for  defendant. 

Lumpkin,  Justice. 

The  exact  question,  briefly  stated,  is  whether  a  per- 
son to  whom  a  telegraphic  message  announcing  the 
dying  condition  of  a  brother  was  sent,  but  by  gross 
negligence  of  the  company  was  not  delivered  with  due 
promptness,  so  that  he  was  unable  to  reach  the  brother's 
bedside  before  death  transpired,  can  recover  substantial 
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damages  for  the  mental  suffering  caused  by  the  com- 
pany's failure  of  duty.  The  plaintiff  does  not  claim  to 
have  sustained  any  pecuniary  loss,  but  seeks  recompense 
for  the  mental  anguish  due  to  losing  the  opportunity  of 
being  with  his  brother  in  his  last  hours. 

The  question  has  not  been  ruled  on  by  this  court. 
The  expressions  used  in  Cooper  v.  MullinSj  30  Ga.  152, 
do  not  cover  it,  because  that  was  a  case  of  physical  in- 
jury. But  there  is  no  lack  of  authority  in  other  juris- 
dictions. The  trouble  lies  in  the  directly  opposite  views 
of  the  several  learned  courts  which  have  passed  upon 
the  question.  Consequently  the  two  conflicting  lines  of 
decision  may  be  compared  to  ascertain  which  is  the 
more  consonant  with  long-established  and  well -recog- 
nized principles.  The  Supreme  Court  of  Texas,  in  1881, 
held  that  damages  are  recoverable  for  such  an  injury. 
So  Relle  v.  W.  U.  Tel.  Co.,  55  Tex.  308,  40  Am.  Rep. 
805.  No  direct  authority  is  cited  for  this  ruling,  but 
the  court  adopts  as  law  a  bare  suggestion  made  by  the 
text-writers  Shearman  &  Redfield,  in  their  work  on  Neg- 
ligence, vol.  2,  §766.  The  cases  referred  to  in  the 
opinion  were  actions' for  physical  injuries,  of  which  the 
mental  agony  forms  an  inseparable  component.  But 
the  decision  is  followed  with  more  or  less  restriction 
by  the  same  court  in  numerous  later  cases.  Gulf  R. 
Co.  V.  Levy  (2  cases),  59  Tex.  542,  563,  46  Am.  Rep. 
269,  278 ;  Stuart  v.  W.  U.  Tel.  Co.,  66  Tex.  580,  59 
Am.  Rep.  623 ;  Loper  v.  Same,  70  Tex.  689,  8  S.  W. 
Rep.  601 ;  W.  U.  Tel.  Co.  v.  Cooper,  71  Tex.  501,  9  S. 
W.  Rep.  598,  10  Am.  St.  Rep.  772 ;  Same  v.  Broesche, 
72  Tex:  654,  10  S.  W.  Rep.  734 ;  Same  v.  Simpson,  73 
Tex.  423,  11  S.  W.  Rep.  385 ;  Same  v.  Adams,  75  Tex. 
533,  12  S.  W.  Rep.  857 ;  Same  v.  Feegles,  75  Tex.  537, 
12  S.  W.  Rep.  860 ;  Same  v.  Moore,  76  Tex.  66,  12  S. 
W.  Rep.  949 ;  Same  v.  Richardson,  79  Tex.  649, 15  S. 
W.  Rep.  689 ;  Same  r.  Rosentreter,  16  S.  W.  Rep.  25 ; 
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Same  r.  Jones,  16  S.  W.  Rep.  1006 ;  Erie  Tel.  Co.  v. 
Grimes,  17  Id.  831 ;  Potts  v.  W.  U.  Tel.  Co.,  18  Id. 
604.  This  doctrine  has  involved  the  court  in  some  in- 
consistencies, as  shown  by  the  opinion  in  W.  IT.  Tel. 
Co.  V.  Rogers,  68  Miss.  748,  9  So.  Rep.  823,  and  by 
Judge  Thompson's  article  on  this  subject  in  33  Cen- 
tral L.  J.  5.  Compare  cases  of  Stuart,  Adams,  Feegles, 
Moore,  Rosentreter  and  Potts,  supra,  with  those  of 
Kirkpatrick,  76  Tex.  217,  13  S.  W.  Rep.  70 ;  Brown, 
71  Tex.  723,  10  S.  W.  Rep.  323 ;  and  Rowell,  75  Tex. 
26,  12  S.  W.  Rep.  535.  NevertJfeless  the  Texas  doc- 
trine  has  gotten  a  strong  following  in  other  courts. 
Beasley  v.  W.  U.  Tel.  Co.,  39  Fed.  Rep.  181  (U.  S. 
Circ.  Ct.  Tex.) ;  Chapman  /*.  Same  (Ky.),  13  8.  W.  Rep. 
880  ;  Young  r.  Same,  107  N.  C.  370,  11  S.  E.  Rep. 
1044;  (See  Thompson  r.  Same,  11  S.  E.  Rep.  427); 
Sherrill  r.  Same  (K  C),  14  S.  E.  Rep.  94;  Wadsworth 
r.  Same,  86  Tenn.  695,  6  Am.  St.  Rep.  864;  Same  i\ 
Henderson,  89  Ala.  510,  18  Am.  St.  Rep.  148;  Reese  v. 
Same,  123  Ind.  294,  24  X.  E.  Rep.  163;  Thompson  on 
Electricity,  §378  et  scfj.  The  Alabama  and  Indiana 
courts  have  gone  no  further  than  holding  that  the 
.render  of  the  message  can  recover  for  mental  suffering. 
In  Illinois  it  was  cautiously  held  that  nominal  dam- 
ages, "  at  least,"  might  be  recovered.  Logan  v.  W,  IT. 
Tel.  Co.,  84  111.  468.  These  rulings  involve  various 
perplexing  questions  on  which  they  do  not  all  agree. 
Whether  the  person  to  whom  the  message  is  sent,  as 
well  as  the  sender,  can  recover;  whether  the  action  is 
grounded  in  contract  or  in  tort ;  whether  the  violation 
of  a  contract  involving  feeling  is  a  proper  basis  for 
awarding  substantial  damages  for  injury  to  feelings 
alone ;  to  what  extent  the  message  must  show  on  its 
face  the  family  relationship  ;  whether  the  damages  to 
be  given  are  in  their  nature  punitive  or  compensatory, 
these  are  the  chief  problems  encountered   and   solved 
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in  variant  ways.     Some  of  the  cases  rest  on  breach  of 
contract ;  of  which  some  hold  that  the  sendee  also,  be- 
ing the  beneficiary  of  the  contract,  can  maintain  the 
action  for  its  violation.     Cases  of  Henderson,  Richard- 
son, Levy,  Chapman,  and  others.     This  view  grapples 
with  the  big  question,  how  can  one,  in  an  action  for 
breach  of  contract,  recover  for  mere  disappointment  or 
anguish  of  mind  resulting  from  the  breach?    See  Walsh 
r.  Chicago  R.  Co.,  42  Wis.  23,  24  Am.  Rep.  376.     The 
answer  given  is,  that  the  subject-matter  of  the  contract 
is  feeling,  and  the   damage  to  feeling  by  non-compli- 
ance was  plainly  in  contemplation  of  the  parties  mak- 
ing the    contract.      The   breach    of   many   a   contract 
which  the  injured  party  desires  performed,  brings  dis- 
appointment   and    blasted    hopes.     Yet   these    mental 
consequences,  if  unattended  with  other    loss,  have  not 
usually    been    regarded     ground    of    recovery.      The 
stronger  view  is  that  the  recovery,  whether  by  sender 
or  sendee,  is  had    for  the  tort,  or  breach  of  common 
law  or  statutory  duty,  the  contract    serving  merely  to 
create  the  relation  of  duty  between  the  parties.     Cases 
of  Young,  Reese,  Stuart,  Wadsworth,  and  others.     The 
difficulty  arising  here  is  whether,  as  there  is    no  tort 
independently  of  the  contract,  the  contract  can  rightly 
be  treated  as  not  precluding  recovery  in  tort,  and  the 
telegraph  company  be  dealt  with,  in  this  respect,  like 
a  common  carrier.     A  tendency  is  observed  to  escape 
this  difficulty  by  applying  the  code    pro\"i8ions  which 
abolish  the  distinction  between    contract  and  tort  and 
allow  the  plaintiff  to  recover  on    a    simple  statement 
of  the  facts  of  his  case.     Stuart  and  Wadsworth  cases. 
In  this  State  no  such  abolition  has  been  effected.     Re- 
garding the  nature  of  the  damages,  the  majority  opinion 
in  this  class  of  decisions  is  that  they  are  strictly  compen- 
satory, and  take  on  the  vindictive  or  exemplary  feature 
only   in  cases  where  the  injury  is   willful,  wanton   or 
malicious. 
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As  against  the  above  authorities,  there  are  strong  de- 
cisions denying  the  right  of  substantial  recovery  alto- 
gether. West  r.  W.  U.  Tel.  Co.,  39  Kaus.  93,  7.  Am. 
St.  Rep.  530;  Russell  v.  Same,  3  Dak.  315, 19  S.  W.  Rep. 
408;  W.  U.  Tel.  Co.  v.  Rogers,  68  Miss.  748,  9  So.  Rep. 
823;  Chase  v.  Same,  44  Fed.  Rep.  554  (U.  S.  Circ.  Ct. 
Ga.);  Crawson  v.  Same,  47  Fed.  Rep.  554  (TJ.  S.  Circ.  Ct. 
Ark.).  And  see  able  dissenting  opinion  of  Lurton,  J., 
in  Wads  worth  case,  supra.  This  seems  to  us  the  sounder 
view  of  the  law.  It  is  remarkable  that  the  opinions  de- 
claring in  favor  of  recoverj^  can  point  to  no  positive 
authority  older  than  the  first  Texas  decision  in  1881. 
They  do  refer  to  certain  classes  of  cases  where  mentaTT^ 
suffering  is  admitted  as  an  element  to  be  considered  by 
the  jury  in  making  their  estimate  of  the  damages,  namely 
actions  for  slander  or  libel,  for  seduction,  for  assault 
without  physical  injury,  for  breach  of  promise  of  mar- 
riage, and  for  physical  injuries.  But  in  every  one  of 
these,  it  has  been  maintained  that  there  is  a  necessary 
and  inseparable  ingredient  of  pecuniary  injury.  See  W. 
U.  Tel.  Co.  r.  Rogers,  supra.  In  slander  and  libel,  where 
the  action  is  founded  on  words  not  actionable  per  se, 
there  must  be  proof  of  special  damage.  And  where 
the  w^ords  are  actionable  per  se^  they  have  a  sure  tend- 
ency to  degrade  the  citizen  in  the  estimation  of  his 
fellows,  which  results  in  damage  to  his  social  influence 
and  business  efliciency.  Besides,  malice  (express  or  im- 
plied) is  an  essential  element  in  such  cases.  In  seduc- 
tion, it  has  been  necessary  from  ancient  times  for  the 
plaintiff  to  prove  a  loss  of  services,  or  a  relation  from 
which  such  loss  might  occur,  else  the  action  could  not 
be  maintained.  Thus  a  brother,  not  standing  in  loco 
parentis^  however  great  his  anguish  and  however  keenly 
he  may  have  felt  the  disgrace  and  mortification  caused 
by  the  wrong-doer,  could  not  recover  for  his  mental 
suffering.     In  actions  for  technical   assault,  where  no 
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physical  injury  was  inflicted  or  battery  committed,  dam- 
ages are  said  by  some  of  these  authorities  to  be  given 
wholly  for  mental  suflfering  Yet  it  may  be  that,  the 
injury  being  essentially  willful,  substantial  damages  are 
given  by  way  of  punishing  or  making  an  example  of 
the  wrong-doer.  An  assault  is  an  active  threat  against 
the  body,  an  offer  of  violence  endangering  the  person, 
which  the  law  redresses  even  in  its  initial  stage,  thus 
protecting  the  physical  person  more  completely.  In 
actions  for  breach  of  promise,  the  plaintiff's  financial 
loss  plays  a  conspicuous  part.  Evidence  showing  the 
defendant's  station  and  reputed  wealth  is  admissible. 
At  common  law,  the  husband  on  marriage  assumed  the 
wife's  debts  and  responsibility  for  her  torts  and  for  sup- 
port appropriate  to  their  station.  He  took  a  large  share 
of  her  property  by  that  event,  and  she  acquired  some 
rights  in  his  property.  This  suffices  to  show  that  the 
breach  of  marriage  promise  involved  important  pe- 
cuniary consequences.  In  actions  for  physical  injuries, 
the  great  consideration  is  the  loss  of  time  and  the  dimi- 
nution of  capacity  for  work,  of  course  allowing  also  for 
the  pain  endured.  So  far  as  mental  suffering  originat- 
ing in  physical  injury  is  concerned,  it  is  rightly  treated 
as  undistinguishable  from  the  physical  pain.  On  ulti- 
mate analysis,  all  consciousness  of  pain  is  a  mental  ex- 
perience, and  it  is  only  by  reference  back  to  its  source 
that  one  kind  is  distinguished  as  mental  and  another  as 
physical.  So  in  cases  of  physical  injury,  the  mental 
suffering  is  taken  into  view.  But  according  to  good 
authorities,  where  it  is  distinct  and  separate  from  the 
physical  injury,  it  cannot  ])e  considered.  Johnson  r. 
Wells,  6  Nev.  224,  8  Am.  Rep.  245;  Indianapolis  R.  R. 
Co.  r.  Stables,  82  111.  813;  Joch  r.  Dankwardt,  85  111. 
381;  Keys  r.  Minneapolis  R.  Co.,  36  Minn.  290;  City  of 
Salina  ??.  Trosper,  27  Kans.  544;  1  Sedgw.  Dam.  §44; 
Trigg  r.  St.  Louis  R.  R.  Co.  (Mo.),  6  Am.  &  Eng.  R.  R. 
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Va».  345,  348;  Dorrah  v.  Illinois  R.  R.  Co.,  eS^Miss.  14, 
7  Am.  St.  Rep.  629.   In  an  action  for  wrongful  attachment 
on  the  ground  that  the  defendant  was  about  to  dispose 
of  his  property  with  intent  to  defraud  his  creditors,  it 
was  held  that  the  mortification  was  a  part  of  the  actual 
damage.     Byrne  v.  Gardner,  33  La.  An.  6.     This  was 
decided  by  three  judges,  one  of  the  five  being  absent  and 
another  disqualified,  no  authority  being  cited  save  Sedg- 
wick and  the  Louisiana  code.     Of  course  it  was  a  case  of 
serious  injury  to  the  plaintiff's  business  standing,  and 
therefore,  even  if  sound,  is  no  authority  on  the  present 
question.  In  an  action  for  false  imprisonment,  or  for  ma- 
licious arrest  and  prosecution,  mental  anguish  has  been 
held  a  proper  subject  for  compensatory  damages.    Fisher 
t\  Hamilton,  49  Ind.  341;  Stewart  v.  Maddox,  63  Ind.  51; 
Coleman  v.  Allen,  79  Ga.  637.    Of  course  such  injuries  are 
^essentially  willful,  and  besides  are  violations  of  the  great 
right  of  personal  security  or  personal  liberty.     Reference 
has  been  made  also  to  cases  of  passengers  being  put  off  rail- 
way trains,  when  the  mortification,  insult  and  wounded 
feelings  come  in  to  enhance  the  damages.     From  the 
moment  the  passenger  is  ordered  to  get  off,  he  is  under 
iluress;  his  body  is  not  free  to  remain  where  he  chooses 
and  where  it  has  the  right  to  be.     It  is  like  an  illegal 
arrest  or  an  illegal  imprisonment.     In  all  these  cases 
where  personal  security  or  personal  liberty  is  infringed, 
the  mental  suffering  seems  to  be  a  necessary  component 
in  the  injury.     But  conceding  to  the  fullest  extent  that 
mcintal  suftering  enters  as  an  item  of  damage  or  is  the 
i/ravamen  of  damage  in  certain  cases,  it  hardly  admits 
of  discussion  to  show  that  any  deduction   from  them 
which  would  sanction  a  recovery  in  the  i)reseut  case  for 
mental  suffering  alone,  would  authorize  a  like  recovery 
in  every  case  attended  with  mental  suftering.     But  this 
would  be  an  unwarrantable  extension  of  them ;    they 
stand  each  on  its  own  ground,  in  well-defined  limits. 

V  88-49 
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In  Lynch  r.  Knight,  9  II.  L.  577,  Lord  Wensleydale 
expressed  the  opinion  that  where  the  only  injury  is  to 
the  feelings,  the  law  doen  not  pretend  to  give  redress. 
Though  Mr.  Sedgwick  (Meas.  Dam.  §43  ct  seq.)  seeks 
to  restrict  this  language  to  the  ease  tlien  before  the 
court,  and  disputes  iti>  accuracy  as  a  general  j)roj»osi- 
tion,  it  may  be  questioned  whether  the  learned  author 
is  able  to  cite  a  single  case  sustaining  his  contention. 
He  does  refer  to  a  number  of  cases,  but  in  all  of  them 
the  mental  pain  may  be  viewed  as  an  aeeompaniment 
or  part  only  of  some  substantial  injury  entitling  the 
party  to  compensation.  But  ev^en  in  cases  where  a  re- 
covery must  be  had  on  other  grounds,  it  is  frecpiently 
held  incompetent  to  give  damages  for  the  accompanying 
mental  injury.  Thus  where  a  father  sues  for  a  grievous 
physical  injury  to  his  minor  child,  he  cannot  recover 
for  the  laceration  of  his  |)arental  feelings,  even  in  con- 
junction with  damages  for  the  loss  of  service,  though  his 
mental  suffering  be  necessarily  severe  and  heart-rend- 
ing. Flemington  v.  Smithers,  2  C.  &  P.  292;  Bla(»k  r. 
Carrollton  R.  R.  Co.,  10  La.  An.  33,  63  Am.  Dec.  58H  : 
Penn.  R.  R.  Co.  r.  Kelly,  31  Pa.  St.  372 ;  Oakland  R. 
Co.  V.  Fielding,  38  Id,  320.  Statutes  have  been  passed 
giving  recovery  for  homicide  against  the  slayer ;  but  the 
policy  has  invariably  been  to  coniine  the  right  of  action 
to  a  party  sustaining  pecuniary  loss.  And  in  actions 
on  such  statutes,  even  by  the  widow  of  the  deceased, 
grief  and  anguish  cannot  come  in  for  compensation.  2 
Sedgw.  Dam.  ^573,  and  cases  cited ;  Field,  Dam.  §630, 
and  cases  cited;  (lillard  c.  luancashire  R.  Co.,  12  L.  T. 
356 ;  Blake  r.  Midland  R.  Co.,  10  Eng.  L.  &  Kq.  437,  18 
Q.  B.  93,  21  L.  J.  Q.  B.  223 ;  Louisville  R.  R.  i\  Orr, 
91  Ala.  r>48,  8  So.  Rep.  360  ;  Killian  v.  Avgnsia  R.  H. 
Co,y  79  Ga,  234.  Where  an  action  was  brought  for  in- 
jury to  real  estate  by  blasting,  it  was  held  that  the 
plaintiff  could  not  recover  for  mental  anxiety   for  the 
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safety  of  himself  and  family.  Wyman  r.  Leavitt,  71 
Me.  227,  36  Am.  Rep.  303.  In  forcible  entry  and  de- 
tainer, damages  for  mental  anguish  cannot  be  recovered. 
Anderson  v.  Taylor,  56  Cal.  131.  But  in  addition  to 
these  cases  where  damages  for  mental  suffering  in  con- 
junction with  other  damages  were  refused,  cases  may 
be  found  denpng  the  right  to  recover  where  the  whole 
injury  is  to  feeling.  Thus  where  fright  caused  l)y  neg- 
ligence of  the  defendant  was  so  great  and  sudden  as  to 
immediately  produce  physical  sickness  and  suffering,  it 
is  held  that  damages  cannot  be  had.  .  The  principle  is 
that  for  the  mere  mental  suffering  there  could  be  no  re- 
covery, and  the  physical  injury  is  too  remote,  being 
unlikely  to  result  from  the  wrongful  acty'  Victorian 
R.  Commissioners  y.  Coultas,  L.  R.  13  App.  Cas.  222 ; 
Fox  V.  Borkey,  126  Pa.  St.  164,  17  Atl.  Rep.  604; 
Ewing  V.  Pittsburgh  R.  Co.  (Pa.),  23  Atl.  Rep.  340,  34 
Cen.  L.  J.  236,  45  Alb.  L.  J.  211 ;  Lehman  t\  Brooklyn 
R.  R.  Co.,  47  Hun.  355;  AUsop  v.  Allsop,  5  H.  &  N. 
534.  In  Minnesota,  however,  fright  causing  nervous^ 
convulsions  and  illness  is  held  to  be  ground  for  dam- 
ages. But  even  here  the  action  was  sustained  on 
account  of  the  physical  injury  as  the  proximate  result 
of  the  negligent  act,  and  not  on  accouiit  of  the  inter- 
vening mental  suffering,  the  c^ourt  conceding  that  this 
alone  would  not  warrant  recovery.  Purcell  r.  St.  Paul 
R.  Co.,  50  N.  W.  Rep.  1034.  So  in  Bray  v.  Latham. 
81  Ga.  640,  an  injury  to  health,  caused  by  fright  and 
physical  exposure,  was  held  ground  for  damages. /It 
is  hard  to  conceive  of  an  injury  which  would  wound 
the  feelings  more  deeply  than  the  disturbance  and  dese- 
cration of  the  grave  of  a  near  relative.  Yet  for  such  a 
wrong  an  action  did  not  lie  at  common  law.  The  stern 
doctrine  was  that  there  is  no  property  in  a  corpse,  and 
the  only  protection  of  the  grave  was  by  criminal  in- 
dictment.    2  Blackst.   Com.  429;  Pierce  v.  Proprietors. 
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of  Cemetery,  10  R.  I.  227, 14  Am.  Rep.  667.     It  seems, 
the  owner  of  the  lot  could  bring  an  action  of  trespass 
f]uar€  clausum  fregit,  and  this  was  held  to  be  the  only 
action  lying  for  disturbing  the  remains  of  a  deceased 
child,  additional  damages  being  in  this  case  allowed  for 
injury  to  feeling  because  the  act  was  willful  or  wanton. 
Meagher  v.  Driscoll,  99  Mass.  281,   96  Am.  Dec.  759. 
It  would  not  be  allowable  to  maintain  such  a  suit  as 
the  present  under  the  assumption  that  the  injury  is  to 
the  person.     In  the  old  division  of  legal  wrongs,  "  in- 
juries to  the  person  "  do  not  include  everything  which 
the  word  **  person  "  may  be  fairly  understood  to  cover. 
Thus  in  Ohio  and  in  Illinois  there  is  a  statute  giving 
the  wife  a  right  of  action  against  any  person  intoxicat- 
ing the  husband,   whereby   she  was  injured  in    person, 
property  or  means  of  support.     In  both  States  it  is  held 
that  she  cannot  recover  under  such  statute  for  mental 
anguish,   even    when    entitled   to   damages    on   other 
grounds,  as  that  is  not  an  injury  to  the  person.     Mul- 
ford  V.  Clewell,  21  Ohio  St.  191 ;  Freese  v.  Tripp,  70  111. 
496.     In  Illinois  some  of  the  judges  dissented  from  the 
majority  opinion,  but  all  agreed  that  mental   anguish 
alone  would  not  make  a  cause  of  action. 
\    The  law  protects  the  person  and  the  purse.     The  per- 
son includes  the  reputation.     Johnson  v.  Bradstreet  Co., 
87  Ga,  79.     The  body,  reputation  and  property  of  the 
citizen  are  not  to  be  invaded  without  responsibility  in 
damages  to  the  sufferer.     But  outside  these  protected 
spheres,  the  law  does  not  yet   attempt   to   guard   the 
peace  of  mind,  the  feelings  or  the  happiness  of  every 
one,  by  giving  recovery  of  damages  for  mental  anguish 
produced    by   mere    negligence.     There    is    no    right, 
capable  of  enforcement  by  process  of  law,  to  possess 
or  maintain  without  disturbance  any  particular  condi- 
tion of  feeling.,     The  law  leaves  feeling  to  be  helped 
and  vindicated  by  the  tremendous  force  of  sympathy. 
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The  temperaments  of  individuals  are  various  and 
variable,  and  the  imagination  exarts  a  powerful  and 
incalculable  influence  in  injuries  of  this  kincJTj  There 
are  many  moral  obligations  too  delicate  and  subtle  to  be 
enforced  in  the  rude  way  of  giving  money  compensa- 
tion for  their  violation.  Perhaps  the  feelings  find  as 
full  protection  as  it  is  possible  to  give,  in  moral  law  and 
a  responsive  public  opinion.  The  civil  law  is  a  practi- 
cal business  system,  dealing  with  what  is  tangible,  and 
does  not  undertake  to  redress  psychological  injuries.       > 

The  case  of  W.  U.  Tel.  Co.  /?.  Rogers,  supra,  suggests 
that  the  doctrine  it  opposes  would  open  up  a  new  field 
of  litigation.  This  is  worthy  of  remark.  Except  in 
Texas,  suits  like  this  have  been  infrequent  in  the  past. 
If  their  foundation  principle  be  sanctioned,  they  are 
likely  to  multiply  indefinitely.  Nowhere  can  be  found 
any  satisfactory  suggestion  of  a  principle  to  restrain 
such  suits  within  reasonable  limits.  How  much  mental 
suffering  shall  be  necessary  to  constitute  a  cause  of 
action?  Let  some  of  the  courts  favoring  recovery 
measure  out  the  quantity.  If  they  are  unable  to  do 
this,  then  on  principle  any  mental  suftering  would  be 
actionable,  the  degree  of  it  merely  determining  the 
quantum  of  damages.  The  cases  do  suggest  as  a  re- 
striction that  the  plaintiff  must  be  entitled  to  damages 
on  some  other  ground,  or  to  nominal  damages  at  least ; 
in  other  words,  there  must  be  an  infraction  of  some  legal 
right  of  the  plaintiff*;  then  the  damages  may  be  increased 
for  the  mental  suftering.  If  the  plaintiff*  must  be  en- 
titled to  substantial  damages  on  other  grounds,  then 
mental  suffering  alone  is  not  a  ground  for  damages, 
which  is  the  very  point  contended  for.  To  speak  of 
the  right  to  nominal  damages  tis  a  condition  for  giv- 
ing substantial  damages,  is  a  palpable  contradiction. 
To  give  nominal  damages,  necessarily  denies  any  further 
recovery.     It  is  said  there  must  be  an  infraction  of  some 
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legal  right  attended  with  mental  siifte ring,  for  this  kind 
of  damages  to  be  given.  If  this  be  true  law,  why  is  not 
the  mental  distress  always  an  item  to  be  allowed  for  in  the 
damages  ?  We  have  seen  that,  though  allowed  in  some, 
it  is  in  many  easen  excluded.  Every  man  knows  that 
the  violation  of  any  material  right  is  necessarily  pro- 
ductive of  more  or  less  pain  of  mind.  Then  why  not 
compensate  it  in  every  instance  where  a  right  has  been 
violated  ?  In  no  case  whatever  are  damages  recoverable 
unless  a  legal  duty  has  been  broken.  By  the  t^st  pro- 
posed, it  is  first  granted  that  mental  suiFering  alone  is 
not  actionable  ;  then  a  case  arises  in  which  there  is  no 
actual  damage,  unless  mental  suffering  be  such,  when  it 
is  simply  assumed  that  it  is  actual  damage.  Throwing 
away  the  lame  pretence  of  basing  recovery  for  mental 
suffering  upon  an  otherwise  harmless  transgression,  and 
stripping  it  of  all  false  form  and  confusing  technicality, 
it  is  manifest  that  to  allow  such  a  recovery  is,  in  real 
substance y  an  effort  to  protect  feeling  by  legal  remedy. 
If  mental  suffering  be  a  self-sufficient  element  of  damage, 
as  in  reason  it  must  be  to  recover  when  no  other  damage 
is  claimed,  why  is  not  the  causing  of  mental  suffering 
itself  an  infraction  of  a  legal  right  ?  Why  should  the 
law  of  torts  lag  behind  the  law  of  damages?  Can  it  do 
so  in  a  soimd  system  ? 

Our  code,  §3067,  declares :  "-In  some  torts  the  entire 
injury  is  to  the  peace,  happiness,  or  feelings  of  the 
j)laintiff;  in  such  cases  no  measure  of  damages  can  be 
j)rescribed  except  the  enlightened  conscience  of  impar- 
tial jurors.  The  worldly  circumstances  of  the  parties, 
the  amount  of  bad  faith  in  the  transaction,  and  all  the 
attendant  facts  should  be  weighed."  There  is  no  further 
definition  or  description  of  the  toii:s  here  referred  to,  by 
which  any  case  may  be  recognized  as  of  this  class.  But 
it  is  manifest  that  the  language  quoted  does  not  say  or 
imply  that  injury  to  the  peace,  happiness  or  feelings  shall 
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always  be  itself  a  tort,  but  rather  the  reverne.  In  view 
of  the  fact  that  no  description  or  designation  is  attempted 
of  this  class  of  torts,  and  in  view  of  the  gent^ral  purpose 
of  tin}  code,  this  section  obviously  does  not  mean  to 
vreate  new  torts,  or  change  the  law  of  damages,  but 
only  to  declare  the  pre-existing  law.  See  Central  jK.  R, 
V.  Kelly,  58  Ga.  107;  Georgia  R,  R.  v.  Homer,  73  Ga, 
*257;  Central  R.  R.  v.  Senn,  Id.  712;  Coleman  v.  Allen, 
79  Ga.  637;  Cox  v.  Richmond  ^  D.  R.  R.,  87  Ga.  747. 
No  case  has  been  found  to  give  an  authoritative  con- 
struction to  this  section  as  a  whole,  nor  is  it  necessary 
to  do  so  now.  It  suffices  for  present  j)urposes  to  say 
that  it  does  not  alter  the  prior  law. 

It  seems  there  is  no  public;  policy  to  be  subserved  by 
giving  damages  for  mental  suffering  as  a  general  rule, 
and  the  law  does  not  allow  it.  But  it  is  urged  that 
the  public  occupation  of  telegraph  companies  cre- 
ates between  them  and  the  public  a  special  relation  in 
which  their  responsibility  is  greater  than  that  of  other 
j>er8ons  So  much  of  their  business  and  profit  is  de- 
rived from  the  acceptance  of  messages  involving  feelings 
only,  that  at  first  view  it  would  seem  legitimate  and  sal- 
utary to  require  them  to  answer  in  damages  for  any  der- 
eliction of  duty  in  this  important  part  of  their  activity. 
The  argument  is  that  in  the  exercise  of  a  public  em- 
ployment, they  undertake  for  hire  to  serve  the  feelings 
of  their  customers,  an<l  therefore  ought  to  ])ay  for  neg- 
ligent non-performance  or  mis-j»erf()rmance  of  this  pe- 
culiar function.  This  reasoning  is  unanswerable  in  so 
far  as  it  proves  a  right  of  action  to  arise  out  of  the 
breach  of  duty.  But  how  about  damages  and  the 
measure  of  damages  ?  It  can  scarcely  be  that  a 
new  and  exceptional  princii)le  of  damages  emerges, 
rx  propria  cigore,  from  unknown  recesses  of  the  law 
when  occasion  seems  to  require  it,  or  that  the  court 
<'an  do  more  than  adapt  and  apply  principles  already 
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existing  when  novel  transactions,  such  as  those  which 
make  up  the  business  of  telegraphy,  become  the 
subjects  of  adjudication.  Precedent?  must  be  followed^ 
else  the  law  will  become  a  wandering,  uncertain  thing. 
If  our  understanding  of  the  law,  as  hitherto  expounded 
by  its  accredited  oracles,  be  correct,  it  would  be  a  judi- 
cial innovation  to  require  feelings  which  had,  even  under 
contract  or  public  duty,  the  right  to  expect  help,  to  be 
solaced  with  damages  for  the  disappointment,  however 
severe,  at  losing  the  promised  benefit.  If  the  subject 
needs  new  law,  the  law-making  powers  may  create  it; 
but  we  decline  to  usurp  their  prerogative.  In  fact  the 
legislature  apparently  has  thought  that  nominal  liability 
is  not  adequate  to  enforce  the  good  policy  of  stimulating 
diligence  in  the  carriage  of  non-financial  messages,  in- 
cluding those  which  affect  the  strongest  feelings  of  hu- 
manity. It  was  of  course  a  matter  of  general  knowledge 
that  many  dispatches  which  the  company  is  paid  to  carry,, 
if  not  carried  with  due  diligence,  would  entail  no  pe- 
cuniary loss  upon  sender  or  sendee,  and  therefore  the 
company  be  subjected  to  mere  nominal  liability.  The 
legislature  recognized  this  as  a  subject  for  legislation, 
and  passed  the  act  of  1887,  providing  a  penalty  in  case 
any  message  is  not  duly  transmitted  and  delivered.  This 
act  gives  a  conventional  redress  of  some  money  value, 
and  is,  perhaps,  the  best  remedy  that  could  be  devised. 
It  provides  a  penalty  for  punishment  of  the  wrong-doer. 
Of  course  it  does  not  affect  to  any  extent  the  pre-exist- 
ing law  of  damages,  and  cannot  be  construed  as  super- 
seding or  modifying  any  right  of  recovery  existing  inde- 
pendently of  its  provisions.  Couch  t\  Steel,  8  El.  &  B. 
402;  Acts  1887,  p.  Ill ;  W,  XL  Tel  Co,  v.  Taylor,  84  Ga, 
408.  If  the  remedy  in  terms  were  exclusive  of  all 
others,  or  if  damages  could  be  predicated  on  this  statute 
which  were  not  recoverable  before,  this  whole  discussion 
might  have  been  superfluous.     The  record  shows  that 
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the  plaintiff  recovered  the  penalty  imposed  by  the  stat- 
ute, and  that  is  all  the  redress  to  which  he  is  entitled. 
Perhaps  the  safest  expedient  for  a  case  of  this  kind, 
which  involves  a  public  policy,  is  to  fix  an  arbitrary 
sum  to  be  recovered  by  the  injured  person,  and  this  the 
legislature  has  done.  See  Russell  f\  W.  IT.  Tel.  Co.^ 
3  Dak.  315,   19  N.  W.  Rep.  408. 

There  was  no  error  in  sustaining  the  demurrer  to  so 
much  of  the  plaintiff's  petition  as  sought  recovery  simply 
for  pain  and  anguish  of  mind.  Judgment  affirmed. 


88   TTt 

Langley  t\  The  Western  Union  Telegraph  Company.  j»  ^ 

The  act  of  Oct.  22,  1887,  **to  prescribe  the  duty  of  electric  telegraph 
companies  as  to  receiving  and  transmitting  dispatches,  to  pre- 
scribe penalties  for  violations  thereof,  and  for  other  purposes," 
being  penal  in  its  nature,  must  be  strictly  construed.  Accord- 
ingly, the  sendee  o2  a  message  is  not,  under  this  act,  entitled  to 
recover  the  penalty  therein  named  for  a  failure  by  the  company 
to  deliver  such  message  with  due  diligence,  unless  the  charges 
thereon  were  prepaid  or  tendered  by  the  sender,  or  unless  there 
waa  failure  to  deliver,  or  delay  in  delivering,  on  or  after  payment 
or  tender  by  the  sendee  or  his  agent. 
March  31, 1892.    By  two  Jiistioes.    Argued  at  the  last  term. 

Telegraph  companies.  Penalties.  Statutes.  Before 
Judge  Atkinson.  Glynn  superior  court.  May  term^ 
1891. 

Reported  in  the  decision. 

Harris  &  Sparks,  for  plaintift*. 

Crovatt  &  Whitfield  and  Dorsey,  Brewster  & 
Howell,  for  defendant. 

Simmons,  Justice. 

The  action  was  by  the  person  to  whom  a  dispatch  was 
addressed,  to  recover  the  statutory  penalty  for  failure  to 
deliver  with  due  diligence.  The  declaration  was  dis- 
missed on  djemurrer,  upon  the  ground  that  no  cause  of 
action  wa«  stated.     It  appeared  from  the  allegations- 
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that  the  usual  charge  was  not  paid  or  tendered  when 
the  dispatch  was  received  for  transmission,  but  that  it 
was  sent  '*  collect,"  and  nothing  was  paid  until  delivery. 

The  statute  under  which  the  action  is  brought  (Acts 
1887,  p.  Ill)  in  its  first  section  prescribes,  that  the  tele- 
graph company,  "  on  payment  or  tender  of  the  usual 
charge,  according  to  the  regulations  of  such  company, 
«hall  transmit  and  deliver  the  same  with  impartiality 
and  good  faith,  and  with  due  diligence,  under  penalty 
of  one  hundred  dollars,"  etc. 

The  second  section  is  as  follows :  '^  Such  companies 
nhall  deliver  all  dispatches  to  the  persons  to  whom  the 
same  are  addressed,  or  their  agents,  on  payment  of  any 
charges  due  for  the  same :  provided^  such  persons  or 
agents  reside  within  one  mile  of  the  telegraphic  station, 
or  within  the  city  or  town  in  which  such  station  is." 

It  was  argued  for  the  plaintiff  in  error  that  in  waiv- 
ing  prepayment,  by  receiving  the  dispatch  and  electing 
to  send  it  **  collect,"  the  company  became  subject  to  the 
]»rovisions  of  the  act.  We  do  not  concur  in  this  view. 
While  a  duty  may  thus  arise  which  will  support  an 
action  for  damages,  it  is  not  a  duty  imposed  by  the 
Htatute.  The  statutory  penalty  is  given  solely  for  failure 
in  the  duty  prescribed  by  the  act,  and  not  for  failure  to 
perform  a  duty  voluntarily  assumed  and  arising  merely 
from  the  contract  of  tlie  parties.  By  the  terms  of  the 
act  no  duty  is  imposed  until  payment  or  tender.  Under 
the  first  section,  the  condition  upon  which  the  company 
is  required  to  transmit  and  deliver,  is  "  payment  or 
tender  of  the  usual  charge."  The  second  section  quali- 
fies the  duty  of  delivery,  so  as  to  require  it  outride  of 
the  company's  office  only  where  the  person  addressed 
resides  within  one  mile  of  the  telegraphic  station,  or  in 
the  city  or  town  in  which  such  station  is ;  but  under 
that  section  there  is  no  duty  to  deliver,  either  at  or  out- 
t^ide  of  the  company's  office,  until  payment  of  the  charges 
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due.  The  duty  prescribed  is  delivery  "  ou  payment." 
This  declaration,  however,  does  not  complain  that  there 
was  a  failure  to  deliver  on  paytnent,  but  charges  a  want 
of  diligence  before  payment.  It  is  of  course  clear  that 
the  payment  could  not  relate  back  and  create  an  ante- 
cedent duty  and  render  the  company  liable  for  a  want  of 
diligence  which  before  payment  the  statute  did  not  re- 
ijuire  it  to  exercise. 

That  the  company's  acceptance  of  a  disjiatch  without 
prepayment  or  tender  does  not  subject  it  to  the  pro- 
visions of  the  act,  see  the  case  of  Western  Union  Tele- 
graph Co.  /;.  Mossier,  95  Ind.  29  (1883),  which  arose 
under  a  statute  similar  to  our  own.  See  also  Macpherson 
r.  Telegraph  Co.,  52  X.  Y.  Sup.  Ct.  Rep.  232.  In  the 
construction  of  penal  legislation,  we  cannot  subject  a 
j)arty  or  class  of  persons  to  a  penalty  by  attributing  to 
the  legislature  an  intention  not  expressed.  The  statute 
is  to  be  construed  strictly  and  should  not  be  extended 
beyond  its  terms.  Moore  y.  Western  Union  Telegraph  Co., 
87  Ga.  614.  Judgment  affirmed. 


RiiSHiN  f\  Tharpe. 


The  owner  of  a  promissory  note  of  which  another  fraudulently  ob- 
tains possession  and  which  he  converts  to  his  own  use  by  suing 
it  to  judgment  and  collecting  the  amount  due  thereon,  may,  in  an  ^^^^9 
action  of  trover,  recover  from  the  latter  the  value  of  the  note,  ^  ^ 
notwithstanding  such  suit  and  j  udgment  and  the  collection  thereof,  J  8877S 
and  notwithstanding?  the  plaintiff  had  knowledge  of  these  facts    '*^  ' 

before  bringing  suit. 
March  26, 1892.    Ar^nied  at  the  last  term. 

Trover.  Promissory  note.  Judgment.  Before  R.  M. 
Willis,  judge  pro  hac  vice,  Marion  superior  court. 
April  term,  1891. 

Reported  in  the  decision. 

Butt  &  Lumpkin,  W.  B.  Butt  and  J.  H.  Worrill, 
for  plaintift'  in  error. 
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McMicHABL  &  Crawford,  Peabody,Brannon  &  Hatohhr 
and  C.  J.  Thornton,  contra, 
Simmons,  Justice. 

This  was  an  action  of  trover  for  a  promissory  note, 
in  which  the  plaintiff  elected  to  recover  the  value  of  the 
note.  There  was  a  verdict  for  the  plaintiff,  and  the  de- 
fendant excepts  to  the  overruling  of  his  motion  for  a  new 
trial.  Besides  the  general  grounds  that  the  verdict  is 
contrary  to  law  and  the  evidence,  it  is  complained  that 
the  court  erred  in  instructing  the  jury  as  follows:  "If 
the  note  was  the  property  of  the  plaintiff  in  this  case, 
Mrs.  Tharpe,  and  was  put  in  his  (defendants')  possession 
for  the  purpose  of  keeping  and  to  be  returned  t^  her, 
and  after  it  was  put  in  his  possession  for  that  [)urpoHe 
Mr.  Rushin  asserted  title  to  it,  claimed  it  as  his  own, 
that  would  have  been  a  conversion  in  law.  It  would 
then  have  been  necessary  (unnecessary?)  for  the  plaintiff 
in  this  case  to  have  made  a  demand  before  bringing  suit 
for  the  recovery  of  this  note.  Xow  understand  :  if  the 
note  belonged  to  Mrs.  Tharpe  as  I  have  explained  to 
you,  and  if  she  put  it  in  Mr.  Rushin's  possession  to  be 
kept  for  her  and  to  be  returned  to  her,  and  if  he  received 
it  for  that  purpose,  and  after  having  received  it  for  that 
purpose  he  then,  after  that,  claimed  it  as  his  own  note 
and  exercised  ownership  of  it  and  denied  that  she  had 
any  right  to  it,  that  would  have  been  a  conversion,  and 
whenever  that  occurred  hef  right  of  action  accrued,  and 
she  would  have  had  a  right  to  have  sued  for  it."' 

It  was  contended  that  the  evidence  fails  to  establish 
three  things  which  in  an  action  of  trover  are  essential 
to  a  recovery  :  (1)  title  in  the  plaintiff  to  the  property 
sued  for ;  (2)  conversion  or  appropriation  of  the  property 
by  the  defendant,  and  (3)  value  of  the  property.  It  is 
true  the  testimony  is  somewhat  conflicting,  but  there  is 
ample  evidence  to  uphold  the  verdict.  The  note  in 
question  was  payable  to  the  defendant's  wife,  or  bearer. 
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There  was  evidence  that  upon  the  death  of  hia  wife  in- 
testate and  without  debts,  and  without  any  other  heir 
than  himself,  and  before  letters  of  administration  had 
been  applied  for  on  her  estate,  he  gave  this  note  to 
the  plaintift,  who  was  his  wife's  sister,  handing  it  to 
her  with  the  statement  that  it  was  his  wife's  wish 
that  she  (the  plaintiff)  should  have  it,  and  that  he 
expected  to  carry  out  all  her  wishes.  This  he  had  a 
right  to  do,  being  entitled,  under  the  circumstances 
stated,  to  take  possession  of  the  wife's  effects  as  her 
heir,  without  administration.  Code,  §1761.  The 
note  being  payable  to  the  bearer,  the  mere  delivery 
with  the  purpose  of  passing  title  was  sufficient  to  ef- 
fectuate its  transfer.  Code,  §2775.  She  accepted 
the  note,  and  retained  it  for  some  months  and  until 
the  defendant  returned  and  requested  her  to  let  him 
have  it,  saying  he  wanted  to  have  the  property  ap- 
praised and  needed  the  note,  and  would  bring  it  back 
in  a  few  days.  He  did  not  explain  why  he  wanted 
to  appraise  it  and  the  plaintiff  did  not  know,  and  there 
was  no  appraisement  of  the  wife's  estate.  The  note 
was  never  returned  to  the  plaintiff,  but  the  defendant, 
having  obtained  letters  of  administration  on  his  wife's 
estate,  brought  suit  as  such  administrator,  and  recovered 
judgment  against  the  maker  for  the  amount  of  the  note, 
which  judgment  he  collected. 

It  sufficiently  appears  from  this  evidence  that  the 
title  to  the  note  was  in  the  plaintiff,  and  that  she  was 
induced  by  the  fraud  of  the  defendant  to  part  with  pos- 
session for  a  temporary  purpose  and  without  any  inten- 
tion of  yielding  her  rights  of  possession  or  ownership. 
And  when  the  fraudulent  pur[>ose  of  the  defendant  was 
consummated  by  his  suing  upon  the  note  as  the  property 
of  his  wife's  estate,  and  afterwards  collecting  the  pro- 
ceeds, there  was  such  a  conversion  of  the  note  as  would 
entitle  the  plaintiff  to  maintain  this  action.     Any  dis- 
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tinct  act  of  dominion  wrongfully  asserted  over  one's 
property  in  denial  of  his  right  or  inconsistent  with  it,  is 
a  conversion.  It  is  unnecessary  to  show  that  the  de- 
fendant applied  it  to  his  own  use ;  if  he  exercises  a  do- 
minion over  it  in  exclusion  or  in  defiance  of  the  owner's 
right,  or  withholds  it  under  a  title  inconsistent  with 
that  of  the  owner,  it  is  in  law  a  conversion,  whether  it 
be  for  his  own  or  any  other  person's  use.  Lipfrof  v. 
Holmes,  1  Kelhj,  381,  391 ;  4  Am.  &  Eng.  Enc.  of  Law, 
tit.  Conversion,  pp.  108,  115.  The  testimony  was  con- 
flicting as  to  whether  a  demand  was  made  before  the 
trover  suit  wa^  brought  or  not ;  but  in  view  of  the  facts 
stated,  which  show  an  actual  conversion  before  this  suit 
was  instituted,  no  demand  was  necessary.  Proof  of  de- 
mand and  refusal,  where  required,  is  required  only  as 
evidence  of  a  conversion  ;  and  where  as  in  this  case  a 
conversion  has  been  shown  by  other  evidence,  such 
proof  is  not  essential,  i^or  does  it  matter  that  4t  the 
outset  the  defendant's  possession  was  permissive,  if  the 
plaintift's  consent  was  induced  by  fraud,  and  if  the  de- 
fendant appropriated  the  note  contrary  to  the  agreement 
or  understanding  under  which  consent  was  obtained. 
See  authorities  cited  supra. 

It  was  contended  that  at  the  time  of  making  the  de- 
mand and  at  the  time  of  bringing  this  action,  the  note 
was  not  in  the  possession,  custody  or  control  of  the  de- 
fendant, but  had  been  merged  into  a  judgment.  The 
plaintiff,  however,  was  not  seeking  to  recover  the  note 
itself,  but  had  elected  to  accept  a  verdict  for  its  value, 
as  she  had  a  right  to  do  under  the  code,  §§3568,  3564. 
Authorities  were  cited  to  show  that  if  the  note  was  paid 
or  in  any  manner  legally  discharged,  trover  would  not 
lie  to  recover  the  vahie  of  it,  for  it  would  have  no  value. 
This  would  be  true  if  the  note  was  of  no  value  at  the 
time  of  the  conversion,  and  such  is  the  effect  of  the 
authorities  cited:  but  it  is  immaterial  that  the  note  wa^ 


Digitized  by  VjOOQIC 


Reports.]  March  Term,  1892.  783 

of  no  value  at  the  time  of  bringing  the  action,  if  it  had 
any  value  at  the  time  of  convei^ftion.  It  is  the  conver- 
sion, and  the  conversion  of  a  thing  of  value,  that  gives 
the  right  of  action  ;  and  if  the  plaintiff  is  proceeding 
for  its  value,  it  matters  not  what  became  of  the  article 
itself.  The  action  has  been  held  maintainable  where  the 
note,  after  conversion,  has  been  lost,  destroyed  or  dis- 
charged, or  has  l)ecome  barred  by  the  statute  of  limi- 
tations. 2  Daniel,  Neg.  Inst,  §1468a.  The  case  mainly 
relied  upon  by  counsel  for  the  plaintiff  in  error  was 
that  of  Piatt  r.  Potts,  58  Am.  Dec.  412  (N.  C),  where 
it  was  held  that  trover  would  not  lie  for  a  note  after 
judgment  had  been  rendered  on  it;  but  it  will  be  seen 
that  the  decision  in  that  case  was  based  upon  the  view 
entertained  by  the  eourt  that  there  had  been  no  conver- 
sion prior  to  the  judgment. 

It  was  not  contended  in  the  present  ease  that  the  value 
of  this  note,  as  expresse(i  in  the  verdict,  was  in  excess 
of  its  highest  proved  value  between  the  time  the  de- 
fendant received  it  from  the  plaintiff  and  sued  upon  it 
and  the  time  it  passed  into  judgment.  The  verdict  was 
for  the  amount  of  that  judgment  at  the  date  of  its  ren- 
dition, interest  from  that  date  not  being  added. 

For  the  reasons  stated,  we  think  there  was  no  error 
in  the  court's  instruction  as  to  what  would  constitute  a 
conversion,  and  that  there  was  sufficient  evidence  to 
sustain  the  recovery.  There  were  other  grounds  of  the 
motion  which  it  is  needless  to  consider.  One  of  these 
was,  that  the  court  erred  in  charging  the  jury  that  the 
plaintiff  did  not  sue  for  the  note  itself  but  for  its  value. 
The  motion  does  not  specify  in  what  resj)ect  this  was 
error,  and  it  appears  from  the  record  that  the  ])laintiff 
did  elect  to  take  a  verdict  for  the  value  of  the  note. 
Other  grounds  are,  that  the  verdict  is  contrary  to  a 
specified  portion  of  the  charge ;  that  the  charge,  as  a 
whole,  is   erroneous,  because  it  did   not  present   to  the 
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jury  the  law  covering  the  issues  made  by  the  defendant ; 
and  that  the  court  erred  in  not  granting  a  nonsuit. 
We  have  repeatedly  said  that  exceptions  that  the  ver- 
dict is  contrary  to  the  charge,  or  special  clauses  of  it,  are 
superfluous,  such  objections  being  covered  by  the  gen- 
eral ground  that  the  verdict  is  contrary  to  law ;  and 
objections  to  the  charge  as  a  whole,  without  specifying 
in  what  the  error  consists,  need  not  be  considered. 
What  has  already  been  said  in  passing  upon  the  evi- 
dence and  the  objections  to  its  sufficiency,  disposes  of 
the  grounds  urged  for  a  nonsuit.  It  follows  that  the 
court  below  did  not  err  in  overruling  the  motion  for  a 
new  trial.  Judgment  affirmed. 


^^  1^;  Jackson  v.  The  State. 

1.  The  use  of  the  plural  instead  of  the  singular  personal  pronoun 
in  a  bill  of  indictment  will  not  vitiate  it. 

2.  Where,  at  the  eatae  term  of  the  court  at  which  an  indictment  for 
murder  was  found,  a  continuance  was  applied  for  on  the  ground 
that  a  material  witness  was  absent,  the  showing  as  to  him  being 
such  as  the  code,  §3522,  requires,  and  on  the  further  ground  that 
counsel  employed  and  relied  upon  for  the  conduct  and  manage- 
ment of  the  case  in  all  respects  except  as  to  making  one  address  to 
the  jury,  had  only  upon  the  night  before  the  continuance  was 
applied  for  withdrawn  from  the  case,  and  that  associate  counsel, 
employed  alone  to  make  an  address  to  the  jury,  was  unprepared  for 
conducting  the  trial  in  any  respect,  and  needed  time  to  make  the 
nece8sar>'  preparation,  it  was  not  a  sound  exercise  of  the  discre- 
tion of  the  court  to  deny  the  continuance  without,  at  least,  offer- 
ing in  lieu  of  it  to  postpone  the  trial  for  a  reasonable  time  to  afford 
opportunity  for  repairing  the  consequences  of  the  sudden  with- 
drawal of  the  counsel  who  had  just  abandoned  the  case. 

3.  It  not  appearing  that  evidence  was  objected  to  when  offered  and 
received,  its  admission  is  no  cause  for  a  new  trial. 

4.  There  being  no  evidence  that  the  accused  had  rented  the  room  in 
which  he  was  when  the  homicide  was  committed,  it  was  error  to 
b  ise  a  charge  to  the  jury  on  that  hypothesis. 

5.  Where,  in  a  trial  for  murder,  the  evidence  affords  no  indication  of 
manslaughter,  and  would  not  on  any  view  of  the  case  warrant  a 
verdict  for  that  offence,  it  is  not  error  for  the  ^court  to  decline  to 
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instruct  the  jury  on  the  law  of  manslaughter,  but  on  the  con- 
trary, to  instruct  them  that  the  accused  is-  guilty  of  murder  or 
nothin^r. 
March  26, 1892.    Argued  at  the  last  terra. 

Criminal  law.  Indictment.  Continuance.  Evi- 
dence. Practice.  Charge  of  court.  Before  Judge 
Roberts.  Wilcox  superior  court.  March  adjourned 
term,  1891. 

Reported  in  the  decision. 

DbLacy  &  Bishop  and  E.  Herrman,  for  plaintift'  in 
error. 

W.  A.  Little,  attorney-general,  by  J.  H.  Lumpkin, 
Tom  Eason,  solicitor-general,  by  Hines,  Shubrick  & 
Felder,  and  Martin  &  Smith,  contra, 

Lumpkin,  Justice. 

1.  In  preparing  the  indictment  the  names  of  three 
persons,  John  Jackson,  Sam  Curby  and  Ella  Littlejohn, 
were  originally  written  therein  as  the  accused  ;  but  it 
would  seem  that  before  sending  it  to  the  grand  jury  the 
solicitor-general  had  erased  the  names  of  the  two  latter, 
leaving  that  of  Jackson  as  the  only  person  accused  ol 
the  crime.  A  demurrer  to  the  indictment  complained 
that  the  personal  pronouns  "  they,  their  and  them"  ap- 
peared throughout  the  indictment  as  referring  to  the 
party  indicted,  and  that  nowhere  did  the  singular  pro- 
nouns "  he,  his  and  him"  appear  as  referring  to  the 
accused.  The  only  particulars  in  which  these  recitals 
of  the  demurrer  are  sustained  by  the  record  are,  that 
the  names  of  Curby  and  Littlejohn  are  erased,  and  the 
word  "their"  instead  of  "his"  is  used  in  one  place 
only,  viz.  in  the  concluding  cause  of  the  indictment.  In 
the  preceding  portions,  the  word  "his"  is  used  in 
reference  to  the  person  indicted.  The  point  raised  by 
the  demurrer  is  without  merit.  This  would  be  true 
even  if  the  plural  pronouns  had  been  used  altogether  as 
alleged  and  the  singular  ones  had  not  been  used  at  all. 
(^ode,  §4,  par.  4. 

V  88-50 
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2.  On  the  factH  stated  in  the  second  liead-note,  tin* 
court  ought  either  to  have  continued  the  case  or  granted 
the  accused  further  time  for  preparing  his  defence.  He 
was  indicted  for  a  crime  involving  his  life:  he  had  a 
material  witness  abbcnt,  and  his  showing  for  a  continu- 
ance on  this  ground  wai<  complete;  the  counsel  upon 
whom  he  relied  for  the  conduct  of  his  defence,  except 
as  to  the  making  of  one  address  to  the  jury,  had  with- 
drawn from  his  case  only  the  night  before,  and  the 
associate  counsel,  who  had  been  employed  only  to  ad- 
dress the  jury,  was  unprepared  to  go  on  with  the  case. 
In  our  opinion  the  ends  of  justice  will  be  subserved  by 
another  trial,  at  which  the  accused  will,  or  shpuld,  be 
prepared  to  meet  the  State's  case  and  submit  all  facts 
and  matters  of  law  necessary  or  proper  to  his  defence. 

8.  This  court  has  repeatedly  ruled  that  objections  to 
the  admission  of  evidence  will  not  be  considered  unless 
it  appears  what  the  objections  were,  and  that  they  were 
made  at  the  time  the  evidence  was  otiered. 

4.  A  portion  of  the  charge  of  the  court  being  base<l 
upon  the  hypothesis  that  the  accused  had  rented  the 
room  in  which  he  was  when  the  homicide  occurred,  and 
there  being  no  evidence  to  sustain  this  hypothesis,  the 
charge  was  in  this  respect  erroneous.  In  charging 
juries,  courts  should  be  careful  not  to  give  instructions 
upon  theories  which  are  not  suggested  by  any  testimony. 

5.  In  a  trial  for  murder  the  court  should  give  in 
charge  to  the  jury  the  law  concerning  every  grade  ot 
homicide  which,  under  the  evidence,  is  applicable,  but 
when  it  is  plainly  and  manifestly  a  case  either  of  murder 
or  justifiable  homicide,  and  in  no  view  of  the  evidence, 
or  the  prisoner's  statement,  a  verdict  of  manslaughter 
could  be  properly  rendered,  the  court  may  instruct  the 
jury  that  the  accused  is  guilty  of  murder  or  nothing,  but 
it  would  be  better  to  say  they  would  be  authorized  to 
find  the  accused  guilty  of  murder,  or  acquit  him. 

Judgment  reversed. 
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1.  On  the  trial  of  an  indictment  under  section  4578  of  the  code 
against  the  officer  of  a  railroad  company  having  in  charge  the 
transportation  department  thereof,  which  alleges  that  a  freight- 
train  was  run  on  Sunday  and  specifies  a  particular  day  of  a  par- 
ticular month  in  a  given  year,  evidence  is  admissible  that  the 
train  was  run  on  a  Sunday  corresponding  to  any  day  of 
any  month  within  two  years  preceding  the  finding  of  the  bill  of 
indictment;  and  proof  of  guilt  on  any  Sunday  to  which  the  evi- 
dence applies,  will  warrant  a  conviction,  though  there  be  no  evi- 
dence touching  the  particular  Sunday  designated  by  the  letter  of 
the  indictment. 

2.  If  there  was  any  legal  excuse  or  justification  for  running  the  train 
on  Sunday,  the  burden  of  proving  the  same  was  on  the  accused. 

3.  If  the  act  of  February  28th,  1874  (Code,  24578),  is  to  be  construed 
as  allowing  freight-trains  not  carrying  live-stock  to  be  run  in  any 
case  after  eight  o'clock  on  Sunday  morning,  such  running  is  lawful 
only  when  the  given  train  has  been  actually  started  on  or  before 
the  previous  Saturday  night.  A  freight-train  not  started  on  its 
schedule  until  12:50  a.  m.  of  Sunday  morning  cannot  be  lawfully 
run  either  before  or  after  eight  o'clock  of  that  day. 

4.  Whether  tested  by  the  evidence  adduced  at  the  trial  or  that  which 
could  have  been  adduced  according  to  the  showing  made  on  the 
motion  for  a  new  trial,  the  verdict  of  the  jury  was  correct, 
and  the  court  did  not  err  in  overruling  the  motion. 

March  26, 1892.    Argrued  at  the  la&t  term. 

Criminal  law.  Sunday  freight- train.  Evidence.  Onus, 
Before  Judge  Atkinson.  Pierce  Buperior  court.  March 
term,  1891. 

Reported  in  the  decision. 

S.  T.  KiNGSBBRY  and  J.  0.  Nicholls,  for  plaintiit  in 
error. 

W.  G-.  Brantley,  solicitor-general,  contra. 

Simmons,  Justice. 

The  indictment  alleged  that  the  defendant  ''  on  the 
3d  day  of  March,  Anno  Domini  eighteen  hundred  and 
eighty-nine,  was  the  officer  of  a  railroad  company,  to 
wit  the  Savannah,  Florida  &  Western  Railway  Com- 
pany, having  in   charge  the  department  of  transporta- 
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tion  of  the  railroad  of  said  railroad  company ;  and  be- 
ing such  officer,  a  freight- train,  in  the  State  and  county 
aforesaid  (Pierce),  on  the  date  aforesaid,  was  run  and 
did  run  on  the  railroad  of  said  railroad  company  on  the 
Sabbath  day,  known  as  Sunday,  contrary  to  the  laws  of 
said  State,"  etc.  This  indictment  was  found  at  the 
March  term,  1889.  Upon  the  trial  there  was  no  evi- 
dence as  to  the  commission  of  the  offence  on  the  day  of 
the  month  set  out  in  the  indictment,  but  the  testimony 
showed  that  on  a  Sunday,  and  within  two  years  prior 
to  the  finding  of  the  indictment,  to  wit  on  the  17th  of 
February,  1889,  a  freight-train  was  run  on  said  rail- 
road. To  this  testimony  the  defendant  objected,  on  the 
grounds  that  the  date  charged  in  the  indictment  was 
the  3d  of  March,  and  that  the  admission  of  such  testi- 
mony was  a  surprise  to  the  defendant.  The  objection 
was  overruled,  and  the  defendant  then  asked  for  "leave 
to  withdraw  the  case  from  the  jury,"  and  for  time  to 
get  witnesses  to  prove  the  circumstances  under  which 
the  train  was  run  on  the  17th  of  February,  his  counsel 
stating  to  the  court  that  the  master  of  transportation 
and  the  train  dispatcher  had  looked  up  the  exact  cir- 
cumstances connected  with  the  running  of  the  train  on 
the  3d  of  March;  that  this  train  was  run  in  accordance 
with  the  law  ;  that  they  did  not  know  as  to  this  other 
train,  because  they  had  not  been  advised  as  to  this 
charge  and  therefore  had  not  examined  the  records. 
This  motion  also  was  overruled ;  and  both  these  rulings 
are  assigned  as  error.  It  is  further  complained  that  the 
court  erred  in  charging  as  follows :  "  If  you  should  be- 
lieve from  the  evidence  that  in  the  county  of  Pierce, 
upon  the  day  named  in  this  bill  of  indictment  or  upon 
any  Sunday  within  two  years  next  before  the  finding  of 
this  bill  of  indictment,  the  Savannah,  Florida  &  Western 
Railway  Company  caused  a  train  to  be  run  over  its  rail- 
road by  its  employees,  it  would  be  your  duty  to  convict 


Digitized  by  VjOOQIC 


Reports.]  March  Term,  1892.  789 

the  defendant,  unless  it  should  appear  from  the  evi- 
dence that  such  freight-train  was  run  in  direct  violation 
of  the  orders  and  rules  of  the  defendant,  the  superin- 
tendent of  transportation  of  this  railroad  comjfany  "  ; 
the  said  charge  being  contrary  to  law  and  objectionable 
because  the  time  laid  in  the  indictment  was  Sunday,  the 
3d  day  of  March,  1889. 

1.  There  was  no  error  in  the  instruction  above  set  out, 
nor  in  the  overruling  of  the  defendant's  motions,  upon 
the  grounds  stated.  As  a  general  rule,  a  different  day 
from  the  one  laid  in  the  indictment  maybe  proved, pro- 
vided it  be  within  the  period  prescribed  by  the  statute 
of  limitations.  To  this  rule  there  are  certain  exceptions, 
and  it  was  insisted  for  the  defendant  that  the  present 
case  is  within  the  exceptions,  because  time  is  of  the 
essence  of  the  offence,  and  because  the  precise  date  is 
necessary  to  ascertain  and  determine  with  precision  the 
offence  charged  or  the  matter  alleged  in  excuse  or  justi- 
fication. But  while  it  is  true  that  time  is  of  the  essence 
of  this  offence,  it  is  so  only  to  the  extent  that  the  act 
must  be  on  Sunday.  When  it  is  shown  that  the  act  was 
on  Sunday,  the  day  of  the  month  is  not  essential  in 
order  to  make  out  the  offence.  This  point  is  well  settled. 
In  Wharton  on  Criminal  Evidence,  §106,  it  is  said: 
"The  proof  of  any  Sunday,  before  the  finding  of  the 
bill  and  within  the  statute  of  limitations,  is  sufficient; 
and  if  this  proof  be  made,  a  variance  as  to  the  day  of 
the  month  is  immaterial."  See  also  Bishop,  Grim  Pro- 
ced.  §399;  Ringgold,  Law  of  Sunday,  187;  Harris,  Sun- 
day Laws,  §298.  And  to  the  same  effect  see  State  r. 
Brunker,  46  Conn.  327,  Commonwealth  v,  Harrison, 
11  Gray,  308,  and  Frasier  v.  State,  6  Mo.  536.  It  was 
not  controverted  that  the  defendant  was  superintehdent 
of  the  railroad  for  two  years  preceding  the  indictment, 
as  well  as  on  the  date  named  therein. 

2.  Another  ground  of  the  motion  for  a  new  trial  is. 
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that  the  court  charged  thus:  "If  you  should  find  that 
such  train  was  so  run  on  such  Sunday,  you  will  be  author- 
ized to  infer  that  such  freight-train  was  run  iri  violation 
of  the  law,  unless  it  should  appear  from  the  evidence 
that  it  was  loaded  with  live-stock,  or  that  it  was  delayed 
beyond  its  schedule  time  and  simply  run  to  the  point  of 
destination'';  this  instruction  being  objected  to  upon 
the  ground  that  it  deprived  the  defendant  of  the  pre- 
sumption of  innocence  which  the  law  continues  in  favor 
of  the  accused  until  it  is  overcome  by  competent  testi- 
mony, the  allegations  in  the  indictment  or  the  testimony 
adduced  on  the  trial  not  being  sufficient  in  law  to  author- 
ize his  conviction.  The  court  did  not  err  in  overruling 
this  ground  of  the  motion.  The  State  is  not  required, 
in  order  to  make  out  a  prima  fade  case,  to  negative  such 
matter  of  justification  as,  under  the  exceptions  and  pro- 
visos of  the  statute,  the  accused  is  permitted  to  set  up. 
The  statute  itself  declares  that  it  shall  only  be  necessary 
to  show  "the  simple  fact  of  the  train  being  run."  Code, 
§4578.  If  there  was  any  legal  excuse  or  justification, 
the  burden  of  proving  the  same  was  on  the  accused. 

3.  It  is  furtlier  alleged  that  a  new  trial  ought  to  have 
been  granted  because  it  appeared  at  the  hearing  of  the 
jnotion,  by  affidavits  to  which  were  attached  copies  of 
the  schedules  of  the  railroad  companj^  and  of  the  reports 
made  by  the  freight-train  conductors  as  required  by  rule, 
that  the  schedule  time  for  arrival  of  the  freight-train 
of  the  17th  of  February  was  before  eight  o'clock  on 
Sunday  morning,  but  it  was  delayed  on  the  way  by  an 
unavoidable  accident  and  other  necessary  causes;  which 
facts  the  defendant  could  and  would  have  shown  if  he 
had  been  allowed  the  time  asked  for  on  the  trial,  after  the 
witndfes  for  the  State  was  permitted  to  testify  as  to  the 
running  of  a  freight-train  on  that  day.  So  far  as  these 
affidavits  are  intended  to  show  that  the  time  asked  for 
should  have  been  allowed,  it  is  unnecessary  to  discusn 
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them,  for  we  have  already  ruled  that  the  court  did  not 
err  on  that  ground.  But  even  if  tlie  matter  of  these 
affidavits  had  been  j)roved  at  tlfe  trial,  it  could  not 
have  operated  to  justify  the  defendant,  for  it  appears 
from  the  affidavits  themselves  that  this  train  was  not 
started  on  its  schedule  until  12:50  o'clock  on  Sunday 
morning.  If  the  act  of  February  28th,  1874  (Code, 
^4578),  is  to  be  construed  as  allowing  freight-trains  not 
<-arrying  live-stock  to  be  run  in  any  case  after  eight 
o'clock  on  Sunday  morning,  such  running  is  lawful  only 
when  the  given  train  has  been  actually  started  on  or  be- 
fore the  previous  Saturday  night.  A  freight-train  not 
started  on  its  schedule  until  Sunday  cannot  be  lawfully 
run  eitticr  before  or  after  eight  o'clock  of  that  day.  The 
language  of  the  statute  is:  "It  shall  be  lawful  for  all 
freight-trains  .  .  .  running  over  said  roads  on  Sat- 
urday 7iighf  to  run  through  to  destination,  [provided  the 
tinio  of  arrival,  according  to  the  schedule  by  which  the 
train  or  trains  started  on  the  trip,  shall  not  be  later  than 
eight  o'clock  on  Sunday  morning.'' 

4.  Whether  tested  by  the  evidence  adduced  on  the 
trial  or  that  which  could  have  been  adduced  according 
to  the  showing  made  in  the  motion  for  a  new  trial,  the 
verdict  of  the  jury  was  correct,  and  the  court  did  not 
err  in  overruling  the  motion.  Judgment  affirmed. 


Cade  r.  Jenkins. 

1 .  The  right  to  collect  promissory  notes  given  for  the  purchase  money  88  gl 
out  of  personal  property  gold  conditionally,  the  seller  retaining  .  gg  wgji 
title,  is  extended  by  the  act  of  October  22d,  1887,  to  the  holder  tm  m\ 
of  such  notes,  and  is  not  confined  to  the  original  payee.  Conse-  I  88  79j 
quently,  a  transfer  of  such  notes  since  the  passage  of  said  act,  '  ^ 
even  if  made  without  recourse  on  the  payee,  will  not  operate  to 
divest  the  notes  of  their  character  as  a  debt  for  purchase  money. 

%.  By  virtue  of  said  act,  taken  in  connection  with  §3293  of  the  code 
which  subjects  property  to  attachment  for  its  purchase  money,  the 
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holder  of  notes  such  as  the  act  describes  may,  while  the  property 
is  in  the  possession  of  the  purchaser,  proceed  by  attachment,  and, 
after  obtaining  judgment,  execute  and  have  recorded  the  bill  of 
sale  provided  for  in  the  act,  and  then  cause  the  execution  issuing; 
on  such  judgment  to  be  levied  upon  the  property,  and  thus  en- 
force payment  of  the  claim  for  purchase  money. 
April  4, 1892.    Argued  at  the  last  term. 

Attachment  for  purchase  money.  Promissory  notes. 
Transfer  without  recourse.  Before  Judge  Martin. 
Muscogee  superior  court.     May  term,  1891. 

The  attachment  case  of  Jenkins  against  Gade  coming 
on  for  hearing,  Cade  moved  to  quash  and  dismiss  the 
attachment,  upon  the  ground  that  it  was  sued  out  for 
the  purchase  money  of  a  certain  described  engine  and 
boiler,  etc.,  purchased  of  the  Ames  Iron  Works,  and  the 
notes  given  therefor  had  been  transferred  to  Jenkins 
without  recourse,  as  appeared  by  the  attachment  and 
declaration ;   and  that  the   remedy  of  attachment  did 
not  exist  in  favor  of  plaintiff,  he  being  transferee,  the 
remedy  of  attachment  for  purchase  money  existing  only 
in  favor  of  the  original  vendor.     This  motion  was  over- 
ruled, and  Cade  excepted.     It  appeared  that  Jenkins 
made  affidavit  to  obtain  the  attachment,  that  Cade  owed 
him  $600  and  interest,  which  debt  was  created  by  the 
purchase  by  (^ade  of  the  engine  and  boiler,  describing 
them,  all  made  by  the  Ames  Iron  Works ;  and  that  the 
engine  and  boiler  were  in  the  possession  of  Cade.     The 
declaration  in  attachment  alleged  that  Cade  was  indebted 
to  Jenkins,  doing  business  under  the  name  of  Jenkins 
&  Co.,  $200  with  interest  upon  account  for  part  price 
engine  and   boiler,  and   also   $400    with   interest   and 
attorneys'  fees  upon  two  promissory  notes;  that  this 
indebtedness  of  $600  was  created  by  the  purchase  by 
Cade  of  the  engine  and  boiler,  describing  them;  that 
petitioner  had  sued  out  attachment,  etc.     The  copies  of 
the  notes  attached  to  the  declaration  showed  that  they 
were  made  payable  to  the  order  of  the  Ames  Iron  Works^ 
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and  were  transferred,  without  recourse,  by  the  Ames 
Iron  Works  to  Jenkins  &  Company. 

C.  J.  Thornton  and  H.  C.  Cameron,  for  plaintiif  in 
error. 

McNeill  &  Levy,  contra, 

Lumpkin,  Justice. 

1.  Where  a  vendor  of  land  takes  notes  for  the  pur- 
chase money,  securing  their  payment  by  reservation  of 
title  in  himself,  which  notes  he  afterwards  transfers 
without  recourse  and  without  any  transfer  of  the  re- 
served title  to  a  third  party,  this  operates  as  a  payment 
of  the  purchase  money,  the  vendee's  equity  becomes 
complete,  and  the  vendor  ceases  to  hold  any  interest  in 
the  land.  Tompkins  v.  Williams,  19  Ga.  569  ;  McGregor 
V.  Matthis,  32  Ga.  417 ;  Neal  v.  Murphey,  60  Ga,  .389 ; 
Carhart  v.  Beoiere,  78  Ga.  173.  In  such  event,  the  debt 
evidenced  by  note  loses  its  quality  as  a  purchase  money 
debt ;  the  transferee  becomes  an  ordinary  creditor  of  the 
vendee,  and  cannot  maintain  attachment  as  for  the  pur- 
chase money.  Hunt  v.  Harbor,  80  Ga.  746.  In  all  the 
above  cases  there  was  no  transfer  of  the  realty  in  the 
sale  of  the  notes  to  the  transferee.  There  being  no 
provision  for  it,  the  title  kept  back  by  the  vendor  could 
not  pass  to  the  buyer  of  the  notes,  and  the  vendor  hav- 
ing no  further  claim,  either  against  the  realty  or  against 
the  vendee,  the  title,  at  least  to  the  fulness  of  a  perfect 
equity,  would  necessarily  be  cast  upon  the  vendee. 
Thus  the  security  for  the  debt  would  become  extin- 
guished. It  is  insisted  for  the  plaintitt*  in  error  that  the 
same  principle  controls  this  case.  Whether  this  may 
have  been  so  before  the  act  of  October  22d,  1887, 
under  the  particular  stipulations  in  the  contracts  here 
sued  on,  it  is  not  necessary  to  decide.  One  of  these 
contracts  was  signed  by  the  defendant  in  attachment 
on  October  17th,  the  other  on  October  27th,  1887 ; 
but   they  were  both   transferred  and    assigned    to  the 


Digitized  by  VjOOQIC 


794  Cadb  v.  Jenkins.  [88  Ga. 

j)laintiff  on  March  7th,  1889.  Consequently  the  act  of 
1887  applies,  and  affects  the  plaintiff's  rights  under  the 
transfers.  By  consulting  the  act  it  will  be  seen  that  it 
provides,  in  substance,  that  when  any  judgment  has 
been  rendered  on  a  note  or  other  evidence  of  debt, 
given  for  the  purchase  money  of  personal  property, 
where  the  title  to  the  same  has  been  r^^tained  in  the 
vendor,  the  holder  of  said  note  or  other  evidence  of 
debt,  may  make  and  file  and  have  recorded  a  bill  of 
j*ale  to  the  defendant  for  the  property ;  and  if  said 
holder  be  dead,  then  his  executor  or  administrator  may 
make  and  file  such  bill  of  sale,  whereupon  said  personal 
property  may  be  levied  on  and  sold  under  such  judg- 
ment as  in  other  cases;  provided,  said  judgment  shall 
be  a  lien  upon  the  property,  and  the  proceeds  of  the 
sale  thereof,  prior  to  all  other  liens  and  claims,  until  the 
said  judgment  shall  be  fully  paid  oft'  and  satisfied.  Acts 
1887,  p.  62.  This  act  is  very  similar  in  terms  to  §3654 
of  the  code,  which  provides  for  tiling  a  deed  to  land 
held  under  bond  for  titles  prior  to  levying  on  it  under 
judgment  for  the  purchase  money.  But  there  is  a  8igniti-» 
cant  difterence  between  the  two.  The  statute  touching 
realty  gives  the  remedy  specifically  to  the  obligor  in  the 
bond  for  titles,  and  does  not  expressly  extend  it  to  any 
transferee  of  the  purchase  money  debt.  Yet  it  was 
held,  where  the  vendor  transferred  the  notes  by  indorse- 
ment for  value,  thus  remaining  liable  on  them,  that  he 
could  still  make  the  deed  to  the  vendee  for  the  benefit  of 
the  transferee,  so  as  to  enable  the  latter  to  levy  on  and 
sell  the  land  under  judgment  upon  the  notes.  Scroggins 
V.  Hoadley^  56  Ga.  165.  But  the  act  touching  person- 
alty describas*the  person  having  the  remedy  as  the 
**  holder  "  of  the  note.  This  language  plainly  indicates 
an  intention  to  keep  the  security  alive  and  available  for 
the  transferee  of  the  note  or  other  evidence  of  debt,  and 
to  put  him  in  as  favorable  a  position  as  the  vendor,  with 
respect  to  subjecting  the  specific  property  to  the  claim 
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for  its  purchase  money.  An  assignment  of  the  notes, 
since  this  act,  does  not  extinguish  the  security,  but 
carries  it  along,  The  debt  does  not  lose  its  character  as 
a  purchase  money  debt,  but  its  peculiar  privilege  is 
transmitted  together  with  the  instrument  evidencing  it. 
The  fact  that  the  assignment  is  made  without  recourse 
makes  no  difference,  since  the  language  of  the  act  is 
broad  enough  to  embrace  any  holder.  All  the  cases 
cited  above  were  cases  of  real  property,  where  title  was 
reserved  to  secure  the  purchase  money.  They  fall  under 
^8654  of  the  code,  and  obviously  are  of  no  authority  on 
the  })resent  question.  The  case  of  Farrar  v.  Brackett,  86 
(ra.  463,  involved  personalty,  and  the  principle  applica- 
ble to  the  transfer  of  notes  given  in  purchase  of  realty 
was  followed.  From  an  examination  of  the  record  in 
that  case,  it  appears  that  the  notes  there  spoken  of  were 
transferred  on  July  1st,  1886,  befpre  the  act  of  1887 
came  into  operation.  Besides,  they  were  ordinary  nego- 
tiable notes,  and  the  contract  between  the  parties  con- 
tained no  such  stipulations  as  are  found  in  this  case; 
there  was  no  mention  of  a  transfer  or  of  any  rights  to 
be  enjoyed  by  the  transferee.  The  contracts  now  sued 
on  contain  evidence  that  the  parties'  intention  does  not 
<*onflict,  if  indeed  it  does  not  exactly  coincide,  with  the 
effect  which  should  be  given  the  statute.  The  debtor 
agrees  that  the  notes  may  be  assigned  without  notice  to 
him,  and  that  if  default  is  made  in  [)ayraent  of  the  pur- 
chase money  or  of  any  part  thereof,  the  vendors  or  their 
assigns  at  any  time  may  take  possession  of  the  i>roperty 
or  of  any  part  tliereof,  and  the  power  of  sale  is  likewise 
conferred  on  the  vendors  or  their  assigns.  These  pro- 
visions seem  designed  to  prevent  an  exti nation  of  the 
security  by  the  title  passing  into  the  vendees  on  assign- 
ment; in  other  words,  the  assignees  are  to  have  the 
benefit  of  the  vendors'  reservation  of  title.  Although 
there  is  no  precise  and  formal   stipulation  that  title  to 
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the  property  is  to  pass  into  the  assignees,  such  a  pur- 
pose might  possibly  be  inferred  from  the  whole  scope  of 
the  contract.  See  Stanford  v.  Connery^  84  Ga.  731 ; 
First  Nat.  Bank  v.  Hartman  Steel  Co.,  87  Ga.  435.  At 
any  rate  the  intention  is  clear  enough  that  the  debt 
should  not  lose  its  status  or  character  as  a  purchase 
money  debt,  even  in  the  hands  of  the  vendors'  assigns. 

2.  By  virtue  of  the  act  just  discussed,  the  holder  of 
notes  given  for  the  purchase  price  of  personalty  occu- 
pies the  same  position  in  relation  to  the  security  afforded 
by  the  reservation  of  title  as  the  vendor  himself.  It 
only  remains  to  inquire  whether  the  vendor,  and  there- 
fore the  holder,  can  use  the  proceeding  by  attachment 
for  purchase  money,  in  order  to  subject  the  property. 
Section  3293  of  the  code  says:  "Process  of  attach- 
ment may  issue  in  behalf  of  any  creditor  whose  debt  i» 
created  by  the  purchase  of  property,  upon  such  debt  be- 
coming due,  when  the  debtor  who  created  such  debt 
is  in  possession  of  the  property  for  the  purchase  of 
which  the  debt  was  created."  Here  is  no  distinction 
between  absolute  sales  and  conditional  sales;  and  no 
requirement  that  title  shall  be  in  the  debtor,  but  it 
suffices  if  the  debtor  be  in  possession.  Consequently 
there  is  nothing  in  the  statute  to  forbid  the  vendor  by 
conditional  sale  from  using  its  remedy,  and  no  reason 
appears  why  he  should  be  excluded.  The  act  of  1887 
requires  title  to  be  put  into  the  debtor  before  levy  and 
sale  under  the  judgment,  but  does  not  prescribe  any 
special  mode  of  obtaining  judgment.  It  says,  "  when 
any  judgment "  has  been  rendered,  etc.,  which  is  com- 
prehensive enough  to  include  a  judgment  in  attachment. 
Indeed,  the  counsel  for  plaintiff*  in  error  admits  in  his 
bill  of  exceptions,  that  the  vendor  could  maintain 
attachment,  and  only  insisted  that  the  assignee  of  the 
notes  could  not.  By  taking  the  act  of  1887  in  connec- 
tion with  §3293  of  the  code,  it  appears  that  the  assignee 
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of  the  notes  may  commence  his  suit  to  subject  the 
specific  property  by'attaching  for  the  purchase  money. 
The  attachment  issues  to  secure  possession  of  the  prop- 
erty, and  when  it  is  thus  impounded,  the  suit  proceeds 
as  in  other  cases.  Upon  obtaining  judgment,  the  plain- 
tift'may  make  and  file  and  have  recorded  the  bill  of  sale 
prescribed  in  the  act,  and  then  the  property  may  be 
levied  on  and  sold  under  the  judgment.  If  for  any 
good  cause  the  attachment  should  be  dismissed,  the  case 
could  nevertheless  proceed  for  a  general  judgment. 
Joseph  V.  Stein^  52  Ga.  332  ;  Camp  v.  Cahn,  63  Go..  558  ; 
Sutton  V.  GunUj  86  Ga,  652.  And  the  plaintift*  would 
doubtless  have,  under  such  a  judgment,  the  same  right 
as  to  filing  the  bill  of  sale  and  selling  the  property  in 
satisfaction  of  his  demand. 

There    was    no    error    in   refusing    to   dismiss   the 
attachment.  Judgment  affirmed. 


Merchants  National  Bank  of  Savannah  v,  Guilmartin.  '  w  604. 

g6    8841 

1.  The  essence  of  a  contract  of  bailment  is  diligence,  and  when  the   I  05  8951 
bailee  shows  the  exercise  of  that  degree  of  diligence  required  by 

law  of  his  class,  he  is  discharged,  although  the  thing  bailed  be 
stolen  or  lost.  For  a  special  deposit,  received  by  a  bank  through 
its  cashier  for  gratuitous  safe-keeping  and  return  to  the  depositor 
on  demand,  the  bank  is  not  liable  if  the  cashier,  without  its 
knowledge  or  consent,  steals  it  or  fraudulently  appropriates  it  to 
his  own  use,  provided  the  bank  has  exercised  due  diligence  in 
selecting  the  cashier  and  in  not  k«^eping  him  in  office  after  it 
knew,  or  ought  to  have  known,  that  he  was  or  had  become  un- 
trustworthy. In  steding  or  clandestinely  appropriating  the 
deposit  to  his  own  use,  the  cashier  would  not  be  acting  in  the 
bank's  business,  or  within  the  scope  of  his  employment;  he 
would  be  representing  himself  and  not  the  bank.  The  code, 
2J2201,  2961,  does  not  vary  this  rule  in  respect  to  gratuitous  bail- 
mentM,  inasmuch  aa  the  degree  of  diligence  touching  such 
bailments  is  no  hizher  under  the  code  than  at  common  law. 

2.  A  special  deposit  is  gratuitous  if  it  be  accepted  for  the  accommo- 
dation of  the  depositor,  and  without  any  undertriking  by  him, 
express  or  implied,  to  pay  or  do  anything  as  compensation  or 
reward  for  keeping  the  deposit. 

August  23,  1892.    Argued  at  the  last  term. 
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Bailments.  Banks  and  depositors.  Diligence.  Be- 
fore Judge  Harden:  City  court  of  Savannah.  July 
term,  1891. 

Action  by  Guilmartin  against  the  bank,  alleging  that 
it  was  indel)ted  to  him  $20,000  in  this :  On  March  7, 
1837,  he  had  entrusted  to  and  bailed  as  a  special  deposit 
in  the  charge  and  custody  of  defendant,  which  was  then 
engaged  in  the  business  of  banking,  certain  bonds  for 
which  the  bank  gave  him  receipts  dated  March  7,  1887, 
specifying  that  the  securities  therein  described  were  "  to 
be  held  subject  to  his  order,"  and  signed  by  the  cashier 
of  the  bank  as  such.  On  April  18, 1891,  at  the  banking 
house  of  the  defendant,  plaintiff  demanded  that  the 
bonds  be  delivered  to  him  by  the  defendant,  but  it  failed 
and  refused  so  to  deliver  them,  whereby  it  became  liable, 
etc.  The  defendant  pleaded  not  indebted  ;  and  that  all 
due  care  in  the  keeping  of  plaintiff's  bonds  was  exer- 
cised, and  before  demand  was  made  for  them  they  were, 
without  fault  on  its  part,  feloniously  taken  and  stolen. 
Under  the  evidence  and  charge  of  the  court,  the  jury 
found  for  the  plaintiff;  and  the  defendant  excepted  to 
the  denial  of  a  new  trial.  The  grounds  for  new  trial 
which  are  here  material  are  stated  in  the  opinion. 

Erwin,  duBignon  &  CuiSHOLM,  for  plaintiff  in  error. 
Charles  X.  West,  contra. 

Lumpkin,  Justice. 

The  main  question  raised  in  the  record  is  whether  a 
bank,  which  through  the  cashier  received  from  one  of 
its  customers  a  special  deposit  of  valuable  securities  to 
be  kept  simply  for  the  depositor's  accommodation  and 
returned  to  him  on  demand,  shall  be  held  liable  for  the 
felonious  appropriation  of  the  securities  by  the  cashier 
to  his  own  use,  he  taking  them  while  they  were  in  the 
bank.  The  answer  to  this  question  depends  on  the  na- 
ture of  the  duty  assumed  by  the  bank  with  respect  to 
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the  deposit.  Such  a  deposit  belongs  to  the  class  of  bail- 
ments termed  "  gratuitous,"  and  the  test  of  the  bailee's 
liability  on  a  loss  of  the  property  is  to  inquire  whether 
he  exercised  the  full  amount  of  diligence  which  the  law 
exacts  as  the  measure  of  his  duty  in  keeping  the  prop- 
erty. Each  kind  of  bailment  imposes  on  the  bailee  the 
obligation  to  use  a  degree  of  care  commensurate  to  some 
extent  with  his  interest  in  the  transacfion.  If  the  bail- 
ment is  for  the  benefit  exclusively  of  the  bailee,  he  must 
use  extraordinary  care ;  if  for  the  mutual  benefit  of  the 
parties,  ordinary  care  ;  and  if  for  the  exclusive  benefit 
of  the  bailor,  slight  care  will  suffice.  Thus  the  essence 
of  a  contract  of  bailment  on  the  part  of  the  bailee  is  for 
diligence  of  the  required  degree,  and  when  he  has  used 
such  diligence  his  contract  is  performed  and  he  dis- 
charged, although  the  property  may  be  lost  during  his 
custody  of  it.  Accordingly  we  find  the  authorities 
holding  that  the  bank  is  not  liable  for  the  loss  of  a 
special  deposit,  to  keep  which  it  receives  no  compensa- 
tion, by  the  theft  of  its  cashier  or  other  servant,  provided 
it  has  not  been  guilty  of  gross  negligence  in  any  respect. 
Foster  v.  Essex  Bank,  17  Mass.  479,  9  Am.  Dec.  168  ; 
Scott  V.  National  Bank,  72  Ta.  St.  471,  13  Am.  Rep. 
711 ;  First  Nat.  Bank  i\  Rex,  89  Pa.  St.  308,  33  Am. 
Rep.  767  ;  Giblin  y.  McMullen,  L.  R.  2  P.  C.  317  ;  Ed- 
wards, Bailm.  §45  ;  Schouler,  Bailm.  §42  et  seq,;  2  Ad- 
dison, Contr.  §804  ;  BoUes,  Banks  &  Dep.  §6  et  scq. ; 
Morse  on  Banks,  §§102(e),  201.  The  bank  may  be  guilty 
of  negligence,  and  liable  accordingly,  in  employing  or 
retaining  an  uwfit  person  in  the  position  of  cashier.  But 
when  it  does  its  full  duty  in  selecting  a  proper  person, 
and  in  not  disregarding  indications  of  dishonesty  which 
ought  to  arouse  suspicion  and  investigation,  then  it  is 
not  responsible  to  one  who  has  obtained  from  it  the  favor 
of  barely  keeping  specific  property  without  recompense, 
though  the  cashier  steal  the  property  so    put  in    his 
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charge.     The  law  as  disclosed  by  the  authorities  seems 
to  consider  that,  in  the  case  of  a  gratuitous  special  de- 
posit, there  is  consideration  enough  in  the  bare  custody 
of  the  property  to  insure  its  being  kept  without  gross 
negligence,  but  not  enough  to  bind  the  bank  as  an  abso- 
lute insurer  of  its  servant's  honesty.       The  depositor 
contemplates,  of  course,  and  consents  that  the  cashier  or 
some  other  agentns  to  be  the  personal  guardian  of  the 
deposit.     If  the  bank  has  selected,  and  continues  him 
in  office,  with  due  regard  to  the  immense  interests  con- 
tided  to  him,  his  defalcation  is  a  risk  assumed  by  such  a 
depositor.     The  bank  being  equally  liable  to  suffer  by 
the  same  kind  of  misfeasance,  thus  evmces  prima  facie 
its  good  faith  in  having  the  wrong-doer  in  its  service. 
As  far  as  the  question  of  mere  negligence  is  concerned, 
the  bank  can  plead  its  not  knowing  or  having  cause  t<? 
suspect  the  integrity  of  its  officer.     But  it  has  been 
strongly  urged  that  the  bank,  as  master,  is  liable  for  the 
fraud  of  the  cashier,  its  servant,  in  the  course  of  its 
business.     This  is  the  point  of  most  difficulty.     Every 
bailee  is  bound  to  exercise  good  faith,  and  abstain  from 
fraud,  in  keeping  the  property.     Bad  faith  is  at  least  as 
bad  as  gross  negligence,  and  entails  as  much  liability. 
The  application  of  this  is  easy  where  the  very  person  to 
whom  the  property  was  entrusted  is  guilty  of  the  fraud. 
But  suppose  the  master,  being  the  bailee,  is  personally 
blameless,  and  his  servant  is  the  guilty  one,  shall  the 
master  be  held  liable  ?     At  common  law  there  was  once 
some  authority  that  the  master  was  not  liable  for  the 
unauthorized   willful   tort,   which    of  cqurse   included 
fraud,  of  his  servant.     But  the  better  view  is  that  the 
master  is  liable  for  every  tort  by  the  servant  which  is 
within  his  authority  or  is  committed  in  the  prosecution 
and  within  the  scope  of  the  business.     It  is  often  hard 
to  draw  the  line  between  torts  within  and  torts  without 
the  master's  business.     On  the  question  now  to  be  de- 
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cided,  the  cases  hold  that  the  act  of  the  cashier  by 
which  he  appropriates  exclusively  to  himself  a  gratui- 
tous special  deposit  in  the  bank,  is  not  an  act  done  in 
the  bank's  business  and  within  the  scope  of  his  employ- 
ment. The  custody  of  the  deposit  implies  no  act  to  be 
done,  but  only  a  mere  continuance  of  possession  until  a 
return  of  the  property  is  demanded.  The  cashier  had 
nothing  to  do  about  it  except  suffer  it  to  remain  in  a 
safe  place  of  deposit.  Consequently,  in  taking  it  to  him- 
self he  is  said  to  "step  aside''  from  his  employment  to  do 
an  act  for  his  personal  gain,  regardless  of  the  business 
for  which  he  was  engaged.  Such  an  act  is  lacking  both 
in  the  rendition  of,  and  in  the  intent  to  render, any  serv- 
ice to  the  employer.  The  cashier  does  not,  as  a  matter 
of  fact,  act  with  the  bank's  authority,  and  furthermore 
does  not  essay  or  even  profess  to  act  in  its  behalf.  He 
represents  nobody  but  himself.  lie  throws  off  all  alle- 
giance to  his  master,  and  takes  the  part  of  a  common 
enemy  to  all  concerned.  He  becomes  the  same  as  a 
stranger  from  without  who  by  robbery,  burglary  or 
stealth,  deprives  the  bank  of  a  special  deposit ;  and  the 
authorities  hold  that  the  bank  is  not  chargeable  with 
such  a  loss,  in  the  absence  of  gross  negligence,  but  is 
liable  if  grossly  negligent.  Griffith  v,  Zipperwick,  28 
Ohio  St.  388  ;  Hale  v,  Rawallie,  8  Kaus.  136  ;  Levy  v. 
Pike,  25  La.  An.  630;  First  Nat.  Bank  v.  Graham,  79 
Pa.  St.  106,  21  Am.  Rep.  49,  100  U.  S.  699  ;  First  Nat. 
Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278  ;  Wylie  v. 
Northampton  Nat.  Bank,  119  U.  S.  361 ;  Whitney  v. 
First  Nat.  Bank,  55  Vt.  155,  45  Am.  Rep.  598; 
Schermer  v.  Neurath,  54  Md.  491.  Such  a  fraud,  by  a 
well-selected  servant  duly  supervised,  is  not  to  be  im- 
puted to  the  bank  as  its  own  fraud.  The  bank  can- 
not be  said  to  have  stolen  when  there  is  on  its  part  no 
participation  in  the  theft,  no  appropriation  and  no  in- 
tent to  appropriate  the  property.     Of  course  if  the  bank 
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derive  profit  or  benefit  from  its  servant's  peculation,  it 
is  liable.  United  Society  v.  Underwood,  9  Bush,  609  ; 
First  Nat.  Bank  i\  Dunbar,  118  III.  625.  Xo  case  has 
been  found  which  holds  the  bank  liable  because  the  de- 
faulting cashier  was  acting  in  the  prosecution  and  within 
the  scope  of  the  bank's  business  when  he  appropriated 
the  deposit,  but  such  liability  when  affirmed  is  rested 
specifically  upon  the  existence  of  gross  negligence.  Pat- 
tison  D.  Syracuse  Nat.  Bank,  80  K.  Y.  82,  36  Am.  Rep. 
582;  Preston  v.  Prather,  137  U.  S.  604.  The  common 
law  appears  to  be  that  a  master  generally  is  not  liable 
for  the  servant's  fraud  or  willful  tort,  unless  he  is 
acting  at  the  time  by  the  master's  express  authority 
or  in  the  conduct  of  his  business,  that  is  to  say  at  his 
actual  or  implied  instance.  The  servant  must  in  the 
wrongful  act  be  acting  or  intending  to  act  in  behalf  of 
the  master,  and  in  the  course  of  his  employment.  Pol- 
lock on  Torts,  pp.  55,  61 ;  Cooley  on  Torts,  pp.  627  et  seq., 
754 ;  Evans'  Princ.  &  Ag.  558,  559 ;  1  Bigelow  on 
Fraud,  225  ;  Fraser  on  Mast.  &  Serv.  280 ;  45  Alb.  L.  J. 
530 ;  Barwick  v.  English  Jpint  Stock  Bank,  L.  R.  2 
Ex.  259  ;  Hubberty  v.  Ward,  8  Ex.  330 ;  Grant  v.  Nor- 
way, 10  0.  B.  665  ;  Coleman  v.  Riches,  16  C.  B.  665  ; 
Erb  V.  Great  West.  Ry.  Co.,  5  Can.  S.  C.  179,  194; 
British  Mutual  Banking  Co.  v.  Charnwood&c.  Co.,L.  R. 
18  Q.  B.  D.  714;  Howe  v.  Newmarch,  12  Allen  49; 
Mott  V.  Consumers  Ice  Co.,  73  N.  Y.  543  ;  Robinson  v. 
Bealle,  20  Ga.  275, 308,  309. 

But  it  was  argued  that  even  if  the  bank  were  not 
liable  under  the  common  law,  it  is  so  under  the  statutes 
and  jurisprudence  of  this  State.  It  may  be  replied  that 
the  code  expressly  declares  the  common  law  rule  as  to 
diligence  touching  a  gratuitous  bailment.  Code,  §§2104, 
2105 ;  Chattahoochee  Nat.  Bank  v.  iSchley,  58  Ga.  369. 
Or  if  there  be  any  difference,  the  common  law  was 
stricter,  some  of  the  books  saying  that  the  bank  must 
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exercise  ordinary  diligence  in  a  case  like  this,  though 
the  weight  of  authority  is  in  favor  of  slight  diligence 
being  sufficient.  The  sections  of  the  code  last  cited 
state  the  law  specially  applicable  to  this  case.  Section 
2201,  which  declares  that  the  principal  is  bound  for  the 
care,  diligence  and  fidelity  of  his  agent  in  his  business, 
and  hence  he  is  bound  for  the  neglect  and  fraud  of  his 
agent  in  the  transaction  of  such  business,  and  section 
2961,  which  declares  that  every  person  shall  be  liable 
for  torts  committed  by  his  servant,  by  his  command  or 
in  the  prosecution  and  within  the  scope  of  his  business, 
whether  the  same  be  by  negligence  or  voluntary,  do  not 
conflict  with  the  common  law,  but  seem  to  us  designed 
especially  to  express  it.  The  question,  then,  comes  back 
to  this,  whether  the  theft  by  the  cashier  of  a  special  de- 
posit was  "  in  the  transaction  of"  or  "  in  the  prosecution 
and  within  the  scope  of "  the  bank's  business.  The 
authorities  say^  not,  and  this  is  doubtless  a  right  determi- 
nation of  the  question  on  whom  the  loss  ought  to  fall. 
Neither  of  the  parties  anticipated  that  the  cashrer  would 
go  wrong,  and  therefore  their  contract  did  not  provide 
for  such  a  contingency ;  nor  is  the  bank  responsible  on 
the  theory  that  it  inflicted  a  tort  by  the  hand  of  its 
servant.  The  cases  cited  for  the  defendant  in  error  will 
be  found  upon  careful  examination  not  to  conflict  with 
the  present  decision. 

It  is  complained  in  the  motion  for  new  trial  that  the 
court  charged  the  jury  thus :  "  If  the  bank  kept  this 
money  as  it  kept  its  own,  and  if  it  was  stolen  by  one  in 
whom  the  bank  reposed  confidence  and  trust,  and  had 
reasonably  and  properly  reposed  trust  and  confidence, 
would  the  bank  be  liable  ?  And  I  am  compelled  to  say 
that  I  believe  it  would ;  I  believe  the  bank  is  liable  for 
a  theft  committed  by  its  cashier,  provided  he  steals  that 
which  is  in  his  custody  to  take  care  of."  In  view  of  the 
conclusion  arrived  at  in  discussing  this  the  central  ques- 
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tion  of  the  case,  the  charge  was  error  for  which  a  new 
trial  must  be  granted. 

2.  There  was  some  contest  during  the  trial  over  the 
question  whether  the  deposit  in  this  case  was  gratuitous 
or  not.  The  court  charged  the  jury  aa follows:  "It 
may  not  be  necessary  to  find  in  this  particular  case  that 
there  was  any  particular  benefit  to  be  derived  by  one 
or  the  other  party ;  if  you  find  that  the  bank  had  con- 
cluded, for  reasons  satisfactory  to  itself,  to  accept  this 
class  of  deposits,  and  had  been  in  the  habit  of  accepting 
this  class  of  deposits,  then  a  person  going  to  make  a 
deposit  with  it  is  not  obliged  to  be  able  to  satisfactorily 
show  to  himself  what  benefit  it  would  be  to  the  bank 
to  receive  it  before  he  makes  his  deposit,  but  he  can 
assume  that  it  would  have  been  a  benefit  to  the  bank ; 
and  if  you  find  that  it  ought  to  have  been  a  benefit  to 
the  bank,  or  that  the  bank  had  given  him  the  right  to 
assume  that  it  would  be  benefited,  then  the  bank  would 
be  estopped  from  denying  that  in  this  particular  instance 
there  was  less  liability  because  in  this  particular  in- 
stance they  had  failed  to  be  benefited."  This  charge  is 
complained  of  as  error.  We  think  the  character  of  a 
particular  bailment,  whether  gratuitous  or  not,  is  to  be 
determined  by  the  contract  between  the  parties  to  it, 
and  not  by  transactions,  however  numerous,  between 
one  of  these  parties  and  third  persons  having  no  rela- 
tion to  the  case.  The  charge  virtually  declares  that  a 
person  who  has  a  habit  of  seeming  to  accommodate 
others  shall,  in  any  particular  instance,  be  conclusively 
presumed  to  act  for  pay.  This  goes  too  far ;  it  makes 
the  obliging  man  a  legal  impossibility.  Pay  being  the 
rule  and  accommodation  the  exception,  a  jury  might 
infer  the  existence  of  some  secret  profit  from  a  multi- 
plicity of  favors.  But  this  certainly  cannot  be  an 
infallible,  indisputable  inference.  Moreover,  the  possi- 
bility  of  some  undisclosed  benefit  is   not   enough   to 
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render  the  bailment  one  for  hire;  there  must  be  an 
understanding  or  arrangement,  express  or  implied,  be- 
tween the  parties,  whereby  the  bailee  has  received  or 
has  aright  to  expect  and  demand  something  for  his, 
benefit.  See  Code,  §2103.  Casual  or  incidental  bene- 
fits which  he  would  have  to  surrender  at  the  will  of  the 
bailor,  do  not  amount  to  a  (consideration.  There  must 
be  a  compensation  of  some  sort  actually  contemplated 
in  the  contract  and  bargained  away  by  the  bailor.  The 
fact  that  the  special  depositor  is  also  a  general  depositor 
in  the  bank  is  hardly  sufficient,  unless  the  retention  of 
the  general  deposit  account  was  stipulated  for.  So  an 
incidental  earning  of  fees  for  exchange  or  collection 
would  not  be  a  consideration,  unless  the  depositor  were 
obliged  to  allow  it.  Such  benefits  as  are  wholly  con- 
tingent, and  dependent  on  the  pleasure  of  the  dei)Ositor, 
cannot  affect  or  determine  the  character  of  the  bailment. 
The  custom  of  the  bank  to  accept  special  deposits  does 
not  absolutely  demonstrate  a  general,  still  less  a  univer- 
sal, receipt  of  consideration;  and  there  is  no  reason 
why  a  bank  should  not  be  allowed  to  accommodate  a 
customer,  or  any  number  of  customers,  in  this  way, 
without  raising  any  equity  to  estop  it  from  showing  the 
fact  of  such  accommodation.  The  charge  complained 
of  was  error. 

It  is  unnecessary  to  discuss  the  remaining  assignments 
of  error,  because  the  controlling  questions  have  been 
dealt  with,  and  on  the  new  trial  the  court  will  have  no 
difficulty  in  shaping  instructions  to  accord  with  this 
opinion.  Judgment  reversed. 
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1.  The  rule  of  "  extraordinary  *'  diligence  imposed  upon  common     88  805 
carriert?  by  section  2066  of  the  code,  requires  the  exercise  of  that    J^  ^i 
degree  of  dili^nce  to  avoid  needlessly  exposing  goods  to  injury 
or  destruction  by  an  unforeseen  act  of  God,  such  as  an  extraor- 
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dinary  flood  or  freshet,  and  also  to  protect  and  preserve  the  goods 
after  the  peril  has  become  apparent.  And  generally,  in  order  for 
the  carrier  to  avail  himself  of  the  act  of  God  as  an  excuse,  the 
burden  of  proof  is  upon  him  to  establish,  not  only  that  the  act  of 
God  ultimately  occasioned  the  loss,  but  that  his  own  negligence 
did  not  contribute  thereto,  for  "  in  cases  of  loss  the  presumption  of 
law  is  against  him."  This  construction  harmonizes  in  principle 
with  cases  heretofore  dealt  with  by  this  court :  Berry  v.  Cooper i 
28  Oa,  543 ;  Wallace  v.  Clayton,  42  Oa,  443 ;  Central  Line  of  Boat* 
v.  Lorn,  50  (?a.  509 ;  Richmond  &  DanviUe  R.  R,  Co,  v.  Benton  <fc  Co., 
86  Ga,  203. 

2.  A  common  carrier  who,  in  violation  of  his  general  and  uniform 
usage  in  dealing  with  consignees,  fails  to  give  notice  of  the  arrival 
of  goods,  or  who  wrongfully  detains  them  after  they  havc^  been 
applied  for  by  a  consignee  ready  to  receive  them,  is  guilty  of  such 
negligence  in  exposing  the  goods  to  loss  or  damage  by  a  subsequent 
freshet  occurring  whilst  they  are  in  store  in  his  depot,  and  before 
giving  any  notice  of  their  arrival,  as  to  deprive  him  of  excuse  by 
the  act  of  God,  so  far  as  these  goods  are  concerned. 

3.  After  it  is  shown  by  dates  of  shipment  that  the  goods  had  time  to 
arrive  and  be  delivered  to  the  consignee  before  the  flood  occurred, 
the  burden  of  showing  what  part  of  the  goods,  if  any,  did  not 
arrive  within  that  time  is  upon  the  carrier ;  and  then  the  burden 
is  on  the  consignee  to  show  the  damage  done  to  those  which  did 
arrive,  and  the  amount  thereof,  in  order  to  recover  on  the  ground 
of  negligence  in  not  giving  notice  of  arrival,  or  in  not  delivering 
on  application. 

4.  As  to  goods  which  arrived  too  late  to  admit  of  giving  the  usual 
notice  to  consignees  before  the  flood  occurred,  the  carrier  was 
bound  to  the  exercise  of  extraordinary  diligence  in  protecting 
them  from  damage  by  the  flood  whilst  they  were  in  his  cars  or  his 
warehouse.  But  if  they  were  damaged  in  spite  of  such  diligence, 
he  would  be  excused. 

5.  The  measure  of  extraordinary  dih'gence  is  "  that  extreme  care 
and  caution  which  very  prudent  and  thoughtful  persons  use  in 
securing  and  preserving  their  own  property" ;  and  the  acts  and  facts 
constituting  that  diligence  under  all  the  circumstances  of  the  case 
are  for  determination  by  the  jury.  It  was  therefore  error  to  instruct 
the  jury  that  if  they  find  that  the  loss  was  in  any  respect  due  to 
the  crowded  condition  of  the  depot,  or  to  the  want  of  sufficient 
hands,  the  carrier  is  liable.  The  emergency  being  extraordinary, 
the  condition  of  the  depot  and  the  number  of  hands  ready  and 
available  for  the  occasion  might  or  might  not  be  consistent  with 
the  exercise  of  due  diligence. 

6.  The  uncontradicted  evidence  being  that  some  efforts  were  made 
by  the  carrier  to  save  the  plaintiff" *s  goods,  it  was  error  to  charge 
the  jury  upon  any  hypothesis  grounded  on  the  assumption  or 
contingency  that  no  efforts  whatever  were  made. 
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7.  Precautions  for  the  protection  of  property  which  would  have  been 
available  as  against  any  previous  flood  of  which  the  carrier  (a 
railroad  company)  had  knowledge,  would  not  necessarily  fill 
the  measure  of  extraordinary  diligence,  inasmuch  as  history  or 
tradition  might  make  it  incumbent  on  the  carrier  to  have  more 
knowledge  than  that  actually  possessed.  In  such  matters  it  might 
be  just  to  treat  the  means  of  knowledge  as  equivalent  to  actual 
notice. 
October  1, 1892.    Argued  at  the  last  term. 

Carriers.  Negligence.  Onus,  Notice.  Charge  of 
court.  Before  Judge  Eve.  City  court  of  Richmond 
county.     August  term,  1890. 

White  &  Company  sued  the  railroad  company  for 
failure  to  deliver  goods  in  good  order.  The  jury  found 
for  plaintift"  $2,659.50 ;  defendant's  motion  for  a  new 
trial  was  overruled,  and  it  excepted.  The  motion  con- 
tained the  following  grounds: 

1.  The  court  charged  the  jury  :  "  Now,  gentlemen,  if 
you  are  satisfied  from  the  evidence  that  the  damage  that 
occurred  to  these  goods  was  occasioned  by  the  flood,  I 
charge  you  that  would  be  the  act  of  God,  and  if  the  de- 
fendant exercised  that  extreme  care  and  diligence  which 
a  very  prudent  man  would  exercise  in  the  preservation 
of  his  own  property  under  like  circumstances,  then  his 
plea  would  avail  him  and  the  verdict  would  be  for  the 
defendant.  If  you  are  satisfied  that  the  damage  resulted 
from  the  freshet,  after  the  exercise  on  the  part  of  the 
defendant  of  that  extreme  care  and  caution  which  a 
very  prudent  man  would  exercise  in  the  preservation  ot 
his  own  property  under  similar  circumstances,  then  your 
verdict  should  be  for  the  defendant."  This  charge  was 
assigned  as  error,  in  coupling  the  instruction  that  the 
act  of  God  would  excuse  the  carrier,  with  a  proviso  and 
a  condition.  The  defendant  contended  that  the  act  of 
God,  when  shown  to  have  caused  the  damage,  was  an 
absolute  discharge  from  liability,  that  the  onus  was 
shifted  and  it  was  necessary  for  the  plaintiff  to  show 
that  it  was  in  fault,  and  that  this  charge  was  equivalent 
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to  telling  the  jury  that,  along  with  proof  of  the  act  of 
God,  defendant  was  bound  to  produce*  evidence  going  to 
show  that  it  had  not  been  guilty  of  any  negligence. 

2.  The  court  charged:  **Kow,  if  you  are  satisfied  from 
the  evidence  that  has  been  submitted  to  yau,  that  these 
goods  or  some  of  them  arrived  here  a  sufficient  time 
before  the  flood  to  have  been  renwved  by  plaintiff  from 
that  place  to  a  place  of  safety,  and  it  was  the  custom  of 
the  trade  for  notice  to  be  given,  or  if  the  plaintiff  applied 
that  day  for  them  and  he  was  refused,  then  the  de- 
fendant would  be  liable  to  tire  plaintiff  for  all  such 
goods."  Error,  in  that  the  jury  were  instructed  that  the 
failure  to  give  a  uotice  would  ntake  the  defendant  liable, 
and  that  if  the  plaintiff  applied  that  day  for  the  goods 
and  they  were  refused,  tl»e  defendant  would  be  liable, 
notwithstanding  they  were  destroyed  by  an  act  of  God ; 
ignoring  the  principle  which  gives  the  defendant  a  rea- 
sonable opportunity  and  time  to  deliver  goods  after  their 
arrival  in  cars  in  the  yard. 

3.  The  court  charged  :  "If  the  jury  find  from  the  evi- 
dence that  goods  sued  for  in  this  action  arrived  in  this 
city  prior  to  the  freshet,  in  time  to  give  the  company 
opportunity  to  unload  and  make  ready  for  delivery,  and 
that  prior  to  the  freshet  the  plaintiff*  sent  to  the  depot  for 
them  and  the  same  were  not  delivered  on  demand,  and 
in  consequence  of  their  remaining  in  the  depot  thereafter 
they  were  damaged  by  the  flood,  the  plaintiff*  is  entitled 
to  recover  the  value  of  such  goods."  Error  in  that 
while  there  was  evidence  that  some  goods  came  on  the 
morning  of  the  overflow,  this  instruction  related  to 
some  which  were  supposed  to  have  come  in  previously, 
and  did  not  inform  the  jury  that  it  was  the  duty  of  the 
plaintiff'  to  show  by  evidence  what  part  of  the  goods 
were  claimed  to  have  come  in  previously,  so  as  to  be 
embraced  within  this  charge,  and  the  value  thereof. 
Further,  the  jury  were  here  instructed  that  a  mere  delay 
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in  delivering  goods,  which  was  the  remote  cause,  could 
render  the  defendant  liable,  notwithstanding  the  jury 
should  believe  that  the  damage  was  done  by  an  act  of 
God,  which  was  the  proximate  cause. 

4.  The  court  charged :  '*  If  the  jury  believe  from  the 
evidence  that  it  was  the  custom  of  the  plaintiff  and  of 
the  trade  in  Augusta  for  notice  to  be  given  to  consignee 
of  the  arrival  of  the  goods,  immediately  upon  the  arrival 
thereof,  and  that  the  goods  sued  for  in  tliis  case  arrived 
in  time  for  notice  to  have  been  given  thereof,  and  in  time 
for  them  to  have  been  removed,  and  that  no  notice  of 
their  arrival  was  given  to  the  plaintiff,  and  in  conse- 
quence they  remained  in  the  depot  and  were  damaged, 
then  the  plaintiff'  would  be  entitled  to  recover."  Error, 
because  the  only  eftect  of  a  notice  to  the  consignee  was, 
to  terminate  the  liability  of  a  common  carrier  and  make 
that  of  a  warehouseman  to  begin,  and  to  change  the  de- 
gree of  diligence  from  extraordinary  to  ordinary  ;  but  the 
court  here  charged  absolutely  that  if  the  goods  remained 
in  the  depot  because  no  notice  was  given  and  were 
damaged,  plaintiff  would  be  entitled  to  recover,  making 
the  liability  to  depend  upon  the  failure  to  give  a  notice, 
and  this  notwithstanding  the  fact  that  the  damage  was 
done  by  an  act  of  God. 

5,  6.  Errors  in  the  charge,  as  to  which  see  the  opinion. 

7.  Error  in  not  giving  the  following  charge,  as  re- 
quested by  the  defendant,  without  alteration  :  "  An  ex- 
traordinary flood  or  overflow  of  water  which  is  unpre- 
cedented, is  termed  in  law  an  act  of  God,  and  if  goods 
in  the  hands  of  a  railroad  company  are  damaged  by 
such  an  overflow  it  excuses  the  railroad  company,  unless 
the  plaintiff  shows  to  you  by  satisfactory  evidence  that 
the  company  was  wanting  in  due  care.  Human  experi- 
ence is  a  safe  guide  in  such  matters  as  this,  as  well  as  in 
others,  and  where  precautions  have  been  taken  which 
would  have  protected  the  property  against  any  previous 
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flood  within  the  knowledge  of  the  company,  there  is  no 
rule  of  law  which  requires  them  to  do  more  in  advance 
or  in  anticipation."  The  court  struck  out  the  words 
"  within  the  knowledge  of  the  company,"  and  inserted 
in  lieu  thereof  "ever  before  known";  and  it  was  insisted 
by  defendant  that  this  charge  imposed  upon  it  the  duty 
of  guarding  against  contingencies  which,  so  far  as  it 
knew,  would  never  happen,  because,  so  far  as  it  knew, 
they  never  had  happened,  and  required  it  to  take  notice 
of  something  of  which  it  did  not  have  notice. 

Bryan  Gumming  and   Pope   Barrow,  for  plaintiff  in 
error. 
Joseph  R.  Lamar,  contra, 

Bleckley,  Chief  Justice. 

1.  It  may  be  conceded  that  the  weight  of  authority 
elsewhere  is  to  the  effect  that  the  degree  of  diligence 
due  from  a  common  carrier  in  guarding  goods  against 
injury  by  the  act  of  God  is  not  extraordinary  but  only 
ordinary.  Hutch,  on  Car.  (2d.  ed.)  §§201,  202  ;  Schouler 
on  Bail.  &  Car.  (2d  ed.)  §§436,  437.  But  for  us  the 
question  is  settled  by  statute.  The  code,  section  2066, 
reads  as  follows:  "One  who  pursues  the  business  con- 
stantly or  continuously  for  any  period  of  time,  or  any 
distance  of  transportation,  is  a  common  carrier,  and  as 
such,  is  bound  to  use  extraordinary  diligence.  In  cases 
of  loss  the  presumption  of  law  is  against  him,  and  no 
excuse  avails  him  unless  it  was  occasioned  by  the  act  of 
God  or  the  public  enemies  of  the  State."  A  correct  in- 
terpretation of  this  language  requires  us  to  hold  that  no 
degree  of  diligence  whatever  will  excuse  a  common 
carrier  of  goods  if  the  loss  happens  by  anything  except 
the  act  of  God  or  the  public  enemies  of  the  State.  This 
being  so,  it  is  only  when  the  loss  is  alleged  to  have  been 
occasioned  by  one  of  these  causes  that  the  diligence  of 
the  carrier  has  to  be  tested.  It  follows,  that  if  the  rule 
of  extraordinary  diligence  here  prescribed  by  statute  is 
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not  applicable  in  such  cases,  it  could  never  he  applied 
at  all. 

It  may  also  be  conceded  that  by  the  weight  of  au- 
thority elsewhere,  as  soon  as  the  carrier  proves  that  the 
loss  happened  from  the  immediate  agency  of  the  act  of 
God,  a  presumption  arises  that  he,  the  carrier,  was  duly 
diligent ;  and  consequently,  that  the  burden  of  proof  is 
at  once  shifted  to  the  opposite  party.  Hutch,  on  Car., 
supra,  §§202a,  766,  767  ;  Schouler  on  Bail.  &  Car.,  supra, 
§439.  The  code,  however,  in  the  section  just  quoted, 
says  that  in  case  of  loss  the  presumption  of  law  is 
against  the  carrier,  and  this  affirmation  occurs  immedi- 
ately after  the  duty  of  extraordinary  diligence  is  eiuin- 
ciated.  What,  then,  is  the  content  of  the  presumption 
referred  to  ?  Obviously  that  the  carrier  has  not  been 
duly  diligent,  and  that  the  loss  in  whole  or  in  part  is 
attributable  to  his  negligence.  This  presumption  is  not 
met  or  removed  by  showing  merely  that  the  act  of  God 
was  the  ultimate  occasion  of  the  loss ;  that  is,  that  it 
was  the  final  and  chief  factor  from  which  the  loss  re- 
sulted. To  silence  the  presumption  altogether,  it  is 
necessary  to  go  further  and  show  that  the  act  of  God 
was  the  sole  cause,  and  that  the  loss  happened  in  spite 
of  the  use  of  due  diligence  by  the  carrier  to  prevent  it. 
This,  at  least,  must  be  the  general  rule,  and  the  one 
applicable  to  every  case  in  which  the  circumstances 
attending  the  calamity  are  such  as  to  suggest  the  proba- 
bility that  the  loss  might  have  been  avoided  had  extra- 
ordinary diligence  been  exercised.  The  present  case  is 
one  of  this  character.  While  the  evidence  does  not 
show  positively  that  the  use  of  such  diligence  would 
have  been  effectual,  it  does  show  indubitably  that  the 
occasion  was  one  which  called  for  some  diligence  and 
afforded  time  and  opportunity  for  exercising  it,  and  that 
previous  to  actual  trial  there  was  a  fair  degree  of  proba- 
bility of  saving  the  goods  from  damage  by  the  freshet. 
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Other  persons  in  the  same  city  who  had  goods  similarly 
exposed  protected  them,  in  whole  or  in  part,  by  elevat- 
ing them  sufficiently  high  to  prevent  the  water  from 
reaching  them.  It  was  manifestly  incumbent  upon  the 
carrier  to  protect  these  goods  in  the  same  way,  or  by 
some  other  means,  if  it  could  be  done  by  the  exercise 
of  extraordinary  diligence.  The  burden  of  showing 
that  this  duty  was  recognized  and  its  performance  at- 
tempted, and  what  acts  were  done  in  prosecuting  the 
attempt,  rested,  we  think,  under  the  provisions  of  our 
code,  upon  the  carrier.  We  think,  moreover,  that  this 
I  is  where  the  burden  ought  to  rest,  for  in  its  nature  the 
\  defence  of  loss  by  the  act  of  God  involves  a  due  account- 
ing by  the  carrier  for  his  own  diligence,  so  as  to  make 
it  appear  that  the  loss  was  occasioned  by  the  act  of  God 
solely,  unmixed  with  contributory  negligence  on  the 
part  of  the  carrier.  Doubtless  where  the  carrier  is  in 
no  previous  default,  and  the  providential  act  is  so  sudden 
and  of  such  a  nature  as  to  leave  no  interval  of  time 
within  which  preventive  measures  against  its  effects 
could  be  taken,  the  mere  proof  of  the  act  alone,  and  of 
the  consequent  loss,  would  establish  the  defence.  This 
would  be  reasonable.  But  where  the  circumstances 
make  a  plain  case  for  the  exercisre  of  some  diligence, 
and  time  for  its  exercise  intervenes  after  the  peril  has 
become  apparent,  the  burden  of  showing  that  the  requi- 
site diligence  was  actually  exercised  ought  to  rest 
upon  the  carrier.  The  inquiry  relates  to  his  conduct, 
and  he,  his  servants  or  agents,  must  know  what  that 
conduct  was,  and  they  of  all  persons  have  the  best 
means,  and  not  infrequently  the  only  means,  of  proving 
it.  It  seems  reasonable  to  hold  the  carrier  to  the  rule 
of  extraordinary  diligence,  both  to  avoid  needlessly 
exposing  the  goods  to  injury  or  destruction  by  an  un- 
foreseen act  of  God,  and  to  the  use  of  measures  for  the 
protection  and  preservation  of  the  goods  after  the  peril 
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has  become  apparent.  And  whenever  any  question  as 
to  his  diligence  is  fairly  involved  in  the  facts  and  cir- 
cumstances of  the  case,  it  is  equally  reasonable  that  he 
should  be  required  to  make  his  diligence  manifest  rather 
than  that  his  adversary  should  bear  the  burden  ot 
successfully  attacking  it  in  the  first  instance  by  such 
evidence  as  may  chance  to  be  in  his  power.  Indeed,  the 
code  applies  the  presumption  of  default  after  proof  of 
loss,  not  only  to  common  carriers,  but  to  all  bailees,  sec- 
tion 2064  declarino^  that  "  In  all  cases  of  bailments 
after  proof  of  loss,  the  burden  of  proof  is  on  the  bailee 
to  show  proper  diligence."  The  word  "  loss  "  in  this 
section  has  been  construed  to  mean  injury  or  damage 
to  the  goods  as  well  as  their  destruction  or  disappear- 
ance. Hawkins  v.  Haynes^  71  Ga,  40.  There  can  be 
no  question  that  the  word  has  a  like  meaning  in  sec- 
tion 2066,  as  applied  to  common  carriers.  Perhaps  no 
case  heretofore  decided  by  this  court  is  directly  in  point 
as  an  authority  decisive  of  the  present,  either  upon  the 
measure  of  diligence  or  the  burden  of  proof;  but  the 
construction  of  the  code  upon  both  of  these  elements 
which  we  have  arrived  at  harmonizes  with  the  trend  of 
judicial  thought  as  indicated  in  several  cases  which  the 
court  has  dealt  with :  Berry  v.  Cooper^  28  Ga.  543 ; 
Wallace  v.  Clayton,  42  Ga.  443;  Central  Line  of  Boats 
V.  Lowe,  50  Ga.  509  ;  Richmond  ^  D.  R.  R.  Co.  v.  Benson 
^  Co.,  86  Ga.  203.  It  may  be  said,  too,  that  from  the 
cases  holding  that  the  burden  of  proof  as  to  diligence 
is  upon  the  carrier  where  the  loss  happens  from  an 
excepted  risk  (that  is,  a  risk  expressly  excepted  by  con- 
tract), the  inference  is  a  necessary  one  that  a  like 
burden  rests  upon  him  when  he  seeks  to  avail  himself 
of  the  defence  that  the  loss  was  occasioned  by  the  act 
of  God.  One  of  the  cases  of  exception  by  contract, 
namely,  Columbus  ^  Western  By.  Co.  v.  Kennedy,  78  Ga. 
646,  follows  (without  citing  it)  Berry  v.  Cooper,  supra. 
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In  the  body  of  the  opinion,  however,  and  in  the  3d 
liead-note,  the  rule  of  diligence  is  put  too  low,  being 
that  prescribed  in  section  3033  of  the  code,  which  is 
applicable  to  injuries  committed  by  railroad  companies 
generally,  instead  of  to  injuries  to  goods  which  these 
companies  have  in  their  possession  as  common  car- 
riers. The  proper  reference  to  the  code  would  have 
been  to  section  2066,  which  exacts  extraordinary,  and 
not  merely  ordinary,  diligence. 

2.  It  came  out  in  evidence  that  a  part  of  the  goods 
embraced  in  this  action,  and  which  were  injured  by  the 
flood,  arrived  at  the  company's  warehouse  in  time  to 
have  been  received  by  the  consignee  and  removed  before 
the  freshet  occurred, and  that  there  was  not  only  an  omis- 
sion to  give  the  usual  notice  of  arrival  customary  in  the 
business,  but  probably  that  these  goods,  or  some  of 
them,  were  detained  by  the  carrier  after  they  had  been 
applied  for  by  a  drayman  in  behalf  of  the  consignee. 
So  far  as  these  packages  of  goods  were  concerned,  the 
carrier  failed  in  diligence,  and  thus  needlessly  exposed 
the  goods  to  loss  before  it  was  known  or  could  be 
known  that  they  would  be  put  in  peril  by  the  particular 
act  of  God  which  subsequently  affected  them  to  the 
owner's  damage.  It  is  contended  that  this  failure  in 
diligence  did  not  cast  the  risk  upon  the  carrier,  but  that 
the  goods  remained  at  the  risk  of  the  owner ;  and  when 
injured  by  the  freshet,  if  this  occurred  without  any 
other  failure  in  diligence  on  the  part  of  the  carrier,  the 
carrier  would  be  excused.  We  think  otherwise.  Had 
there  been  no  usage  as  to  giving  notice  of  arrival,  the 
failure  to  give  it  could  not  have  been  imputed  to  the 
carrier  as  negligence  at  all  :  his  relation  to  the  goods  in 
store  would  have  been  changed  from  that  of  a  common 
carrier  to  that  of  a  mere  warehouseman.  Southwestern 
-K/y.  Co,  V.  Judder,  46  Ga.  433 ;  Code,  §2070.  But  this 
carrier,  as  well  as  most  others  of  like  kind  in  the  city, 
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had  a  general' and  uniform  custom  or  usage  of  giving 
notice  to  consignees  within  a  short  time  after  the  ar- 
rival of  consignments.  Not  to  comply  with  this  custom 
or  usage  was  to  fall  short  of  that  measure  of  diligence 
which  consignees  would  have  a  right  to  expect.  Fur- 
thermore, in  this  case  there  was  evidence  tending  to 
show  that  the  goods  were  probably  applied  for,  and  no 
reason  appears  why  those  in  store  were  not  delivered. 
Prima  facie^  their  detention  was  wrongful ;  and  if  so, 
they  were  thenceforth  at  the  risk  of  the  carrier,  so  long, 
at  least,  as  their  arrival  was  unknown  to  the  consignee. 
This,  we  think,  is  the  sounder  and  better  view  of  the 
law  of  this  disputed  question.  Indeed  the  principle,  so 
far  as  liability  turns  on  wrongful  detention  after  de- 
mand, is  ruled  by  the  case  in  86  Ga.  above  cited,  Rich- 
mond ^  D,  R.  R,  Co.  V  Benson  ^  Co,  And  when  failure 
to  give  notice  in  compliance  with  usage  is  the  real  cause 
why  the  goods  were  needlessly  exposed  to  the  hazards 
of  a  freshet  which  subsequently  injured  them,  there 
would  seem  to  be  as  much  reason  for  charging  the  car- 
rier with  the  consequences  as  if  the  exposure  had  re- 
sulted from  wrongful  detention  after  demand.  In  cases 
where  it  is  not  highly  probable  that  notice,  if  given, 
would  have  resulted  in  withdrawing  the  goods  from  the 
carrier  before  the  freshet  occurred,  the  mere  failure  to 
give  notice  might  not  deprive  the  carrier  of  his  defence. 
But  in  the  present  case,  if  there  was  an  application  for 
the  goods  by  the  drayman,  this  rendered  it  reasonably 
certain  that  the  goods  would  have  been  withdrawn  if 
notice  had  not  been  omitted ;  for  if  the  drayman  could 
have  supported  his  application  by  the  production  of  a 
notice,  he  would  doubtless  have  been  attended  to.  It 
should  be  added  that  the  evidence  of  an  application  by 
the  drayman  is  not  express,  but  only  within  the  range 
of  inference.  It  may  be  that,  according  to  the  course  of 
business,  the  mere  presence  of  the  drayman  together 
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with  his  dray  at  the  depot  might  be  considered  by  those 
who  understood  the  meaning  of  his  presence  as  equiva- 
lent to  an  express  application.  How  this  may  be  is 
more  or  less  uncertain  as  the  evidence  now  stands. 

3.  Touching  the  burden  of  proof  as  to  what  particular 
packages  of  goods  arrived  before  the  freshet  occurred 
and  which  could  have  been  delivered  to  the  consignee 
if  the  due  course  of  business  had  been  observed,  we 
think  after  it  was  shown  by  dates  of  shipment  that  all 
the  packages,  or  such  and  such  of  them,  mifjht  have  ar- 
rived, the  burden  of  showing  what  packages,  if  any,  did 
not  arrive  within  time  to  have  been  delivered  before 
the  disaster,  was  upon  the  carrier;  and  then  the  burden 
would  be  cast  upon  the  consignee  to  show  the  damage 
done  to  the  residue  and  the  amount  thereof,  in  order  to 
recover  on  the  ground  alone  of  negligence  in  not  giving 
notice  of  arrival,  or  in  not  delivering  on  application. 
The  means  of  supplying  the  dates  of  arrival  are  with 
the  carrier. 

4.  The  evidence  indicates  that  some  of  the  goods 
were  not  unduly  delayed  on  the  way,  and  yet  did  not 
arrive  until  it  was  too  late  to  give  the  usual  notice  be- 
fore the  freshet  occurred.  As  to  these  th'e  carrier  was 
bound  to  the  exercise  of  extraordinary  diligence  in  pro- 
tecting them  from  damage  by  the  flood  whilst  they 
were  in  his  cars  or  his  warehouse.  But  if  they  were 
damaged  in  spite  of  such  diligence,  he  would  be  ex- 
cused. As  there  is  to  be  another  trial,  we  forbear  to 
express  any  opinion  as  to  whether  the  evidence  made 
out  a  case  of  due  diligence  or  not.  It  certainly  showed 
considerable  diligence,  and  tended  to  explain  why  more 
was  not  practicable  or  deemed  necessary  beforehand. 

5.  The  measure  of  extraordinary  diligence  is  "that 
extreme  care  and  caution  which  very  prudent  and 
thoughtful  persons  use  in  securing  and  preserving  their 
own  property."     Code,  §2062.     The  acts  and  facts  con- 
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HtitutingtliiKdiligonco,  under  all  tho  ciivuinstaiu'eti  of  the 
caKO,  arc  always  for  (Icterrainatioii  hy  a  jury.  This  be- 
ins^  so,  it  Avas  iTror  to  clmrijo,  as  sot  out  \n  the  Gth 
fi^rouiul  of  the  motion  for  a  now  trial,  that  ''  if  tlu*  jury 
find  that  the  loss  was  in  any  rospeet  due  to  the  irowded 
condition  of  the  de[H>t,  or  to  the  want  of  sufficient 
hands,  the  railroad  is  liable.'  The  enier£:eney  was  an 
extraordinary  one,  and  what  preparations  to  meet  it 
were  reasonai>ly  necessary,  whether  with  res]»ect  to  the 
condition  of  the  depot  or  the  number  of  hands  ready 
and  available,  wore  nuitters  of  fact  for  consideration  by 
the  jury.  It  is  obvious  that  the  actual  preparations 
might  or  might  not  be  consistent  with  the  exercise  of 
due  diligence.  The  crowded  condition  of  the  depot  and 
the  want  of  sufficient  Inmds  might  have  contributed  to 
the  h>ss  without  either  being  the  result  of  any  negli- 
gence on  the  part  of  the  (company.  The  court  treiu*hed 
(m  the  province  of  the  jury  in  this  part  of  the  instruc- 
tion. 

6.  It  was  also  error  to  instruct,  as  set  out  in  the  Tith 
ground  of  the  motion,  that  **  if  the  jury  iind  there  were 
no  ettbrts  made  whatever  to  save  the  plaintiff's  goods, 
and  if  pro|»er  efforts  ha<l  been  nuide  the  goods  would 
have  been  saved,  the- plaintiff  would  be  entitled  t(»  re- 
cover the  value  of  such  goods  a.s  could  have  been  saviMl.'' 
The  fa<5ts  of  the  case  furnish  no  basis  for  tins  instruc- 
tion. Most  of  the  [)laintiff's  goods  were  unloadcMl  and 
in  the  depot.  The  uncontra<licted  evidence  is  that  some 
efforts*  were  made  to  save  the  gocxls  in  the  depot.  On 
this  branch  of  the  case  the  controversy  was  not  as  to 
the  omi8si(Mi  of  all  uieasures  for  .saving  the  goods,  but 
as  t^  the  incompleteness  and  insufficieiicy  of  those  which 
were  emj^loyed.  The  (luestion  for  the  jury  was,  whetlier 
the  com]»any  did  as  much  as  it  could  or  ought  to  have 
done  under  the  rule  of  diligence  to  which  it  was  subject 
And  under  all  the   circumstances  which   surrounded   it. 
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Xo  hypotliesis  which  lies  heyoiul  the  ran«:o  of  all  the 
cvideiKV  shoiiUl  bo  o^iveii  in  charge  to  tlie  jury.  Mis- 
cliief  often  results  from  a  disregard  of  this  rule,  iuas- 
niueh  as  the  jury  Avill  naturally  eonehule  tliat  the  judge 
sees  in  the  eviiU'nce  sinne  ground  for  any  and  every  hy- 
{lothesis  which  he  snhmits  to  them  for  consideration. 
The  court  couhl  not  rightly  suggest  to  the  jury  either 
that  the  efforts  made  by  the  com[)any  amounted  to 
nothing,  or  that  there  ought  to  have  been  more  done 
than  was  done.  As  to  some  of  [plaintiff's  goods,  the 
evidence  does  indicate  that  nothing  was  done  to  save 
them  ;  but  the  cluirge  extends  hypothetically  to  the 
whole  of  them,  and  it  was  not  for  the  court  to  say  that 
it  was  negligence  per  ^r  for  the  c(mi])any  not  to  attempt 
t«>  save  more  of  the  goods  than  it  did  attemj>t  to  save. 
The  company's  duty  in  this  respect  would  depend  upon 
circumstances  to  be  considered  by  the  jury.  It  might 
be  that  in  view  of  the  ((uantity  of  goods  involved  in  the 
disaster,  it  was  discreet  and  j)r\)per  for  the  company, 
with  the  means  at  its  command,  to  confine  its  active 
diligence  to  some  of  the  goods,  and  leave  the  rest  to 
their  fate.  The  jury,  and  not  the  court,  sliould  deal 
with  all  the  particulars  and  details  of  the  company's 
eondnct  on  the  occasion,  l)oth  as  to  wliat  ought  to  have 
been  done,  and  what  was  done.  Bid  tlie  company  exer- 
cise that  extreme  care  and  caution  which  very  prudent 
and  thoughtful  persons  would  use  in  securing  and  pre- 
serving their  own  property,  under  like  conditions  and 
circnmstances? 

7.  We  agree  with  the  trial  court  that  the  precautions 
for  the  ]»rotection  of  the  [)roperty  which  would  liave 
been  available  against  any  |>revious  flood  of  which  tlie 
eonijjany  had  knowledge,  would  not  necessarily  fill  the 
measnre  of  extraordinary  diligence.  This  flood  was  in 
tlic  year  1888,  and  there  liad  been  a  higher  one  in  the 
vear  1840.     Ilistorv  or  tradition  miicht  have  made  it  in- 
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ciHubent  on  tlie  coiupany  to  liave  some  knowledge  or 
information  as  to  tliat  instance  of  high  water.  Many 
persons  still  living  wonld  be  likely  to  know  of  it  ;  and 
it  might  or  might  not  be  jnst  to  treat,  as  against  the 
railroad  company,  its  means  of  knowledge  as  eiinivalent 
to  aetnal  notice.  The  jnry  Avould  be  apt  to  deal  rightly 
with  such  a  (question. 

The  court  erred  in  not  granting  a  new  trial  on  the 
oth  and  6th  grounds  of  the  motion,  the  points  discussed 
in  the  5th  and  6th  divisions  of  this  oi)inion. 

Jtiflgrnent  rcrerscfl. 


RoitJHTON    /*.  RAWLINliS. 


"Where  two  i)ersoii^,  not  stipulating  that  either  shall  not  bid,  agree    diio^SI 
verbally,  without  reducing  the  agreement  to  writing,  that  one  ot       88  819| 
the  other  of  them  shall  bid  off,  at  an  executor's  sale  about  to  take    -p=-2W 
place  at  auction,  a  tract  of  land  adjoining  the  i)remi8es  of  each  of     I  .^   819 
the  parties  respectively,  and  that  the  tract  shall  then  be  divided     ^ 
equally  between  them,  each   taking  the  half  adjoining  his  own 
])remiHes,  the  agreement  is  within  the  statute  <»f  frauds  (C'ode, 
^1950),  and  is  not,  on  the  doctrine  of  trust,  or  on  the  ground  of 
fraud  and  part  performance,  enforceable  at  the  instance  of  the 
other  against  the  party  who  bid  off  the  property,  and  who,  after 
paying  his  own  money  in  full  compliance  with  his  bid,  takes  a 
<onveyance  from  the  executor  to  himself  alone. 
October  1,  1892.    Argued  at  the  last  term. 

(•ontract.  Statute  of  frauds.  Trust.  Before  Judge 
iioYNTON.  Washington  superior  court.  March  term, 
1891. 

A  demurrer  to  the  equitahle  petition  of  Kawlings 
against  Roughton  was  overruled,  and  the  defendant 
excepted.  The  petition  as  amended  alleged  that  one 
Jordan,  as  executor  of  Mrs.  Pittman,  sold  at  puhlie 
outcry  to  the  liighest  bidder  for  cash,  in  March,  1890, 
as  the  property  of  the  testatrix,  a  certain  descrilied  town 
lot  of  land,  when  the  same  was  knocked  off  to  Kougliton 
for  $895.     The  lot  lies  between  the  dwelling  lot  of  pe- 
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titioHcr  and  the  ivsi<U'iifo  lot  of  Kouglitoii,  iK'titioiuM* 
having  boui^ht  the  (IwollingiiiuUot  where  lie  now  residot* 
on  the  rtiune  (hiy  said  h>t  was  s()ld,  and  in  eonse(|nenee 
both  petitioner  and  Konghton  wanted  the  sa!ue.  [n 
view  of  this  faet  petitioner  and  Koniifliton  eame  to  an 
nnderstanding  and  agreement  whereby  one  ortheotlier 
of  thorn  was  to  bid  oft*  said  h)t  wlien  it  was  sold,  for 
them  jointly,  and  then  divide  the  same  between  tiiem- 
selvoH,  Ronghton  taking  the  half  of  the  lot  next  to  his 
dwelling.  In  ])nrsnanee  of  this  agreement,  petitioner, 
relyhig  thereon  and  relying  on  Ronghton  to  bny  the  lot 
for  petitioner  and  himself,  di<l  not  bid  (»n  it,  there  being 
no  agreement  between  them  not  to  bid  against  eaeh 
other,  bnt  to  bid  on  the  lot  for  the  joint  aeeonnt  of  both, 
liouorhton  did  bid  off'  the  lot  and  t<M)k  the  deed  to  tln^ 
whole  lot  to  himself  individnally,  fr<>m  the  executor. 
When  the  lot  was  knoeke<l  off  to  Ronghton,  [letitiont'r 
immediately  approached  the  exeentor  who  sold  it,  in  tlu^ 
proHeiKH'  and  hearing  of  Uongliton,  and  re(pu»sted  him 
to  make  a  dee<l  to  petitioner  to  one  half  of  the  lot  and 
to  Ronghton  to  the  other  half.  The  exeentor  replied 
that  he  a<lvertised  and  sold  tlie  lot  as  a  whole,  and  would 
make  a  deed  to  the  entire  lot  to  Houghton,  as  he  had  bid 
it  oft',  and  then  lot  him  makt'  a  deed  to  petitioner  to  the 
half  to  which  petitioner  was  entitle<l,  if  this  would 
be  agreeable  to  petitiiUier  and  Ronghton.  T(»  this 
Ronghton  rea<lily  assented,  and  the  deed  to  the  wlnde 
lot  was  nnnle  to  him  with  the  distinct  undei'standing 
that  he  was  to  ciuney  to  petitioner  the  half  of  the  lot 
next  to  petitioner's  residence.  Petitioner  tendered  to 
Ronghton,  on  the  (hiy  after  the  sale,  and  at  the  very 
first  opportunity,  one  half  the  price  at  which  he  bi<ri»tt* 
the  lot  at  the  sale,  and  re(pieste<l  him  to  comey  to 
petitioner  <me  lialf  next  to  [petitioner's  lot,  when  he  re- 
plied that  he  was  not  to  make  the  deed  to  petitioner 
until    petitioner  was  married    and  living  there,  wiiich 
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iK'titioncr  donies  was  the  tigivement.  IVtitioiier  in- 
sisted on  Kon^hton  emnplyiiiii;  with  the  agreement  be- 
tween tJiem,  an<l  on  his  nuikinij:  to  ]ietitioner  a  deed 
to  the  half  ot'  the  h>t  next  ti)  petitioner's  lot,  wliieli 
Kon^httni  ivfnsed  and  still  refnses  to  do,  though  peti- 
tioner lias  <)ften  re(|uested  him  to  do  so,  and  tendered 
him  halt'  of  tlie  pnrehase  money  of  the  lot.  Petitioner 
would  have  hid  on  and  bought  the  wlude  of  the  lot  had 
it  not  been  for  the  airreement  between  hiui  and 
Konghton,  and  he  was  prevented  from  bidding  on  and 
))uying  it  in  c-onsecpience  of  the  agreement.  He  ten- 
<lers  to  Houghton  one  half  of  the  purchase  [)riee  at 
whii-h  he  bid  ott*  the  lot,  and  has  the  same  rea4ly  to  be 
paid  int<>eourt  for  Houghton,  lie  submits  that  Rough- 
ton  holds  one  half  of  the  lot  in  trust  for  him,  and  is 
bound  in  e(|uity  an<l  good  eonseienee  to  make  to  him  a 
d<'ed  to  the  half  of  the  lot  next  to  ]>etitioner\s  residcaice 
lot.  Houghton  has  been  in  possession  of  j»etitioner*s 
half  of  the  lot  sinee  Mareh  o,  1890,  and  has  received  the 
rents  and  }u*otits  thereof  of  the  annual  value  of  $20.00. 
Tint  prayer  is,  that  Houghton  be  recpiired  to  speeitieully 
perform  the  contract,  and  to  convey  to  him  the  half  of 
the  lot  next  to  [letitioner's  <lwelling  lot,  and  to  ac<*ount 
to  him  for  the  rents  and  lU'oHts,  etc 

The  demurrer  was  upon  the  grounds:  The  contract 
Sought  to  be  specitically  performed  is  void  under  the 
statute'  of  frauds,  not  being  in  writing;  it  is  void  as  con- 
trary to  public  [»olicy,  being  an  agreement  to  stifle  and 
previ'ut  bidding  at  a  public  executor's  sale;  it  is  deficient 
in  niutuality,  and  is  v<»id  f(»r  uncertainty. 

l^KVKRLV  1>.  Evans,  Jr.,  and  KicnARu  J.  Harris,  by 
J.   II.  Li'MPKiN.  i\>v  plaintiff  in  error. 

lIiNKs  t\:  Fkldkr  and  T.  II.  Pottkr.  contra, 

Blecklkv,  Chief  Justice. 

The  plaintitt*  has  parted  with  nothing  which  he  pos- 
HCKstMl  or  owned  before.     He  has  tlie  same  amount  of 
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money  and  property,  and  has  rendered  no  service  nor 
cansed  any  to  be  rendered.  What  he  has  missed  by 
reason  of  tlie  defendant's  refusal  to  perform  the  verbal 
agreement  is  only  the  gain  which  he  would  liave  derived 
from  tlie  performance  if  the  defendant  had  not  violated 
liis  promise.  The  mere  right  to  bid  for  the  pro^K-rty  at 
the  executor's  sale  was  not  itself  i)ro]»erty,  nor  the  sul)- 
ject-matter  of  bargain  and  sale.  The  non-exercise  of 
that  right  by  forbearing  to  ])id  was  therefore  not  a  con- 
sideration for  tlie  agreement  which  will  take  tlie  case  out 
of  the  statute  of  frauds  by  reason  of  part  [»erformanee. 
According  to  the  amended  declaration,  that  right  wa> 
not  i)arted  with  by  any  stipulation  in  the  agreement. 
Had  he  refused  to  perform,  and  had  the  other  party 
asserted  his  riglit  to  have  a  specific  [>erfornu\nce,  it  might 
be  that  the  latter,  having  changed  his  condition  on  the 
faith  of  the  agreement  and  encumbered  himself  by  tlie 
purchase  with  more  property  than  he  wanted,  couhl 
allege  this  fact  as  a  part  performance,  and  on  that  ground 
successfully  prosecute  a  suit.  But  as  to  the  phiintiftl 
there  is  no  such  substantial  change  in  his  condition  a^ 
will  render  it  an  actionable  fraud  upon  him  for  the  de- 
fendant to  retain  all  the  fruits  of  his  purchase.  The 
]>laintiff  sim])ly  misses  the  benefits  of  a  parol  agreement, 
just  as  did  one  of  the  parties  in  Grahatnw  Th('is,47  Ga. 
479.  By  the  code,  §1950,  any  contract  for  the  sale  of 
lands,  or  any  interest  in  or  concerning  them,  must  be  in 
writing  signed  by  the  party  to  be  charged  therewith  or 
some  person  by  him  lawfully  authorized.  This  is  a  con- 
densed statement  of  one  of  the  provisions  of  the  English 
statute  of  frauds,  and  may  be  taken  as  meaning  the 
same  as  did  the  provision  in  that  statute  as  it  was  un- 
derstood prior  to  the  adoption  of  the  code.  This  being 
so,  if  the  first  head-note  in  Chastai))  v.  Smit/K  -lO  (rd.  i)(\^ 
be  sound  as  apjjlied  to  the  facts  of  that  case,  there  was 
in  the  i>resent  case  a  resulting  trust,  and  no  writing  wa> 
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iiewssarv.  But  the  facts  in  Chastain  ami  Smith  did  not 
riM[ini'e  the  court  to  determine  whetlier  there  was  a  re- 
Bulting  trust  or  not  before  Chastain  eontril)Ute(l  le<ral 
Kerviees  in  pursuanee  and  on  tlie  faith  of  tlie  agreement, 
of  wiiieh  services  Smith,  or  rather  the  two  Smiths,  tlie 
otlier  parties  to  the  agreement,  took  the  1)enefit.  Strike 
this  fact  out  of  tlie  case,  and  tliere  would  have  been  a 
very  different  question  before  the  court  from  that  on 
which  the  <leeision  coukl  be  upheld  with  this  fact  in  it. 
The  case  itself  was  decided  correctly,  but  the  reason 
suggested  in  the  iirst  head-note  is  not  api)licable  to  the 
facts  as  a  whole,  nor  sustainable.  Several  cases  (h'cided 
by  other  courts  are  directly,  or  almost  directly,  in  ]»oint. 
These  are:  Levy  r.  Brush,  4')  X.  Y.  oSU:  Parsons  r. 
Phelan,  184  Mass.  109;  Farmham  r,  Clements,  ol  Me. 
426.  And  see  Hook  v.  Turner,  ±1  Mo.  88:5.  Ai'cord- 
ing  to  these  cases,  and  we  consider  them  sound, 
the  facts  before  us  did  not  raise  any  trust  which  a  court 
of  law  or  equity  would  recognize  and  enforce  in  the 
absence  of  written  evidence  to  prove  it.  The  code  says: 
"All  express  trusts  must  be  created  or  declared  in  writ- 
ing.'' §2310.  Both  from  the  structure  of  the  petition 
and  tlie  argum<jnt  here,  we  take  it  for  granted  that  the 
agreement  sought  to  be  enforced  was  in  parol,  and  on 
tliat  assimii»tion  we  hold  that  it  was  within  the  statute 
of  frauds,  and  tliat  the  court  erred  in  not  sustaining  the 
demurrer  to  the  petition.  Judaimnt  rrrcrsid.     , 
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ACCOUNTS.     See  JmtiiW  Courts^  1. 
ACCUSATION.     See  Criminal  jAur,  (}. 
ACrrK^NS.     See  Pleadinijfi. 

1.  Trespasser  in  back  yard  has  right  of,  for  biting  of  dog,    when. 

C*mirnif  V.  Grunt,  40. 

2.  Conversion  of  flour  of  certain  value  alleged,  no  recovery  beyond 

that  value  with  interest,  without  amendment.     Moomamjh  v. 

Er^rrtt,  07. 
'».  Tort,  violation  of  specific  duty  flowing  from  relations  created  by 

contract,  was.     L*'a  \\  Harris,  2:J0. 
4.  Trustee's,  for  money  dejiosited,  not  vitiated  by  joining  the  bene- 

liciaries.     Mnnnerhjn  v.  Amjasta  Bank\  3:>:>. 
r>.  For  use,  plaintiff  suing  for  breach  of  contract  may  designate  any 

person  to  take  procin^ds.     R.  <(•  />.  R.  Co.  v.  Bedell,  r>Ol. 
Agent  may  sue  for  use  of  principal,     lb. 
\\.  AL'ent  cannot  maintain  action  without  what  allegation.     Ih. 
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ADMINISTRATORS  AND  EXECUTORS. 

1.  Account  by  i^xecutors  and  three  successive  guardians  prayed. 

discovery  waived,  petition  multifarious.  Farmer  v.  Rogers,  162. 

2.  Dismission  no  bar  to  action  against  administratrix  as  sole  heir, 

to  subject  assets  of  estate.     Crockett  v.  Mitchell,  l(it>. 

3.  Assent  of  executrix  to  devise  to  her  as  life-tenant  and  to  remain- 

dermen, presume<l  where  remainderman's  undivided  inter- 
est was  sold  after  ten  years  from  testator's  death.  Shipp  v, 
Gibhx,  184. 

4.  Will  annexed,  administrator  with,  appointed  after  the  death  of 

executrix  (life-tenant),  could  not  administer  interest  of  re- 
mainderman sold  before  that  event.     lb. 

5.  Order  to  sell  for  distribution  and  to  pay  debts,  on  petition  to  sell 

for  distribution  only,  conferred  no  power  to  sell  remainder- 
man's interest  previously  sold  by  the  sheriff.     Ih. 
(i.  Compensation  per  diem,  and  actual  disbursements,  allowed  ex- 
ecutor who  has  removed  to  one  or  more  counties  since  ob- 
taining his  letters.     Thoimis  v.  Payne,  2-Uu 

7.  Widow  in  possession  as  sole  heir,  treated  as  pei-sonal  representa- 

tive. Creditor  suing  her  as  executrix  <h'  mn  tort  could  not 
testify,  when.    Johnson  v.  Champion,  527. 

8.  Widow*s  contract  with  executor  accepting  his  individual  note  for 

legacy  in  lieu  of  dower  and  year's  support,  not  bind  her. 
when.    Hill  v.  HUl,  ()12. 

0.  Disbursements  not  in  returns  must  be  shown  proper,  in  defence 

to  action  on  bond.     Rudolph  v.   Underwood-,  (>04. 
10.  Sale  by,  when  interested  with  purchaser,  taken  as  fair  and  legal 

after  long  acquiescence  of  adult  heirs.     lb. 
il.  Judgment  held  by,  against  three  distributees  jointly,  what, part 

set  off  in  suit  on  bond.     Jb. 
12.  Taxes,  liability  of  estate  for,  though  assessed  against  heir  or 

legatee;  onus  on  administrator,  when.    lb. 
Estate  not  liable  for,  accruing  after  administrator's  sale.    lb. 
!.'>.  Purchaser  not  to  be  put  in  possession  by  administrator,     lb. 
14.  Expenses  of  ejecting  heirs  or  legatees  holding  adversely  after 

sale,  not  chargeable  to  estate.    lb. 
Of  resisting  unsuccessful  suits  to  set  aside  sale,  administrator 

entitled  to.    lb. 

lo.  Fraud  in  buying  off  competing  bidder;  sale  set  aside  for  admin- 
istrator after  payment  and  deed.     Barnes  v.  Afayi(,  G9(». 

ADMISSIONS,     See  Endencc,  5,  26,  27. 

1.  Letter  claiming  damages  scanned  carefully  if  susceptible  of  more 

than  one  construction.     R.  <(•  T).  R.  Co.  v.  Kprler,  :>9. 
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2.  Of  one  defendant  against  his  interest,  received  to  affect  him,  not 

liis  codefendants.     Ki>*er  v.  I)annenber(j^  541. 
X  Claimant's,  not  estop  her,  when.    Morm  v.  Winkles,  720. 
AFFIDAVIT. 

Verification  of,  which   "  charges  and  accuse.s,"  as  foun<lation  of 
accusation  in  city  court.     Hnthcock  v.  State,  92. 

ALIENS.     See  Jiemoral  of  Camtett,  4. 
AMBIGUITIES.    See  Promissonf  Note»,  W. 
A:NrENDMENT.    See  Aeilom,  2. 

1.  Process  giving  difTerent  name  as  that  of  plaintiff,  amendable 

before  or  after  judgment.    iScndiW  v.  Man^.ngilly  24o. 
Omission  by  accident  or  mistake  to  waive  process  in  acknowl- 
edgment of  service.     lt>. 

2.  ^fachinery  unsafe  and   plaintiff  (servant)   ignorant  of  it,   etc., 

added  by,  under  rulings  in  ElUdon  cast'.  Cartter  v.  Cotttr.  286. 
X  Petition  pro  interesse  xttoby  creditor  of  defendant  whohe  ]»roperty 
is  in  hands  of  receiver,  amendable  by  petting  forth  i)nor 
consideration  of  note  given  after  receiver  was  appointed. 
Bright  v.  R.  Co.  o^o. 

4.  Usees,  right  of  action  in,  shown  by  amendment,  nominal  plaintiffs 

stricken.     B.  d'  1).  R.  Co,  v.  liedell,  r>92. 

5.  Deceit  by  misrepresentations  implied  from  allegations,  may  be 

alleged  expressly  by  amendment.     Cheney  v.  PoweJt,  629. 

6.  Partnership  sued,  issue  of  several  liability  of  partner  should  be 

raised  by,  when.     Prief  v.  Belt,  740. 

7.  Brief  of  evidence  amendable  after  agreement,  approval  and  filing ; 

but  not  by  adding  anything  other  than  evidence.     /6. 

APPEAL.     See  Justice^'  Conrt^f  1 ,  2,  4. 
ASSIGNMENT.     See  Debtor  and  Creditor,  15:  Liem,  1. 
ATTACHMENTS. 

1.  Defence  to,  need  not  be  earlier  where  dissolved  than  where  not 

dissolved;  cause  removable  to  U  S.  court  at  any  tune  before 
final  judgment.     •So.  Pac,  Co.  v.  Stetrart,  13. 

2.  Fraudulent    debtor,    under    code,    ^3297,  petition   e.-^sential    to 

give  jurisdiction ;    mere  affidavit  no  substitute.     Garrrtt  v. 
Taylor,  467. 
Levy  dismissed  on  claimant's  motion.    If). 

3.  Purchaj^e  money  notes  transferred  without  recourse  since  iss7, 

personalty  subject  to  attachment  by  transferee,  when.     CfnJe 
V.  JenkivH,  791 . 

ATTESTATION.     See  l>ei(U,  4. 
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ATTORNKY  AND  CLIENT. 

Witness,  attorney  of  deceased  borrowtT  compi'teut  to  prove  what 
facts,  in  controvcrfty  between  estate  of  lender  and  widow  of 
borrower.     Rodgfrx  v.  Moorc^  HH. 

ATTOKNEY'S  FEES. 
1.  Airreoment  in  open  court  on  niuount  of,  is  consent  to  pay  them 
from   the  fund,   unless    otherwise    expressed.     Betfnold»  y. 
Himlinan,  314. 
•J.  Trover  brought,   no   fees  recovered,  though  note  stipulate  for 
them.     Wall  v.  Jo/itison^  524. 

BANKJS  AND  DEPOSITORS. 

1.  Forced  indorsement;  (^heck  received  from  bank  which  paid  it, 
and  amount  of  it  charges!  to  depositor ;   on  discovery  of 
forjijery,  check  returned  to  )>ank  which  paid  it,  and  entries 
made  cancel linjir  former  ones.     Freeman  v.  Bank^  252. 
'2.  Protest  of  acceptance,  false  and  malicious,  by  notary  public  em- 
ployed by  bank,  liability  for.     Matf  v.  Jonesy  H08. 
Allegation  that  his  act  was  its  act,  insufficient  to  char^  it  as  a 
tort-feasor  with  him.    Jh. 
:\.  Trust  money  deposited  by  trustee  "  as  ajjent,"  not  a  conversion 
though  the  bunk  know  of  the  trust.     Mnnnerlyn  v.  liankj  333. 
Demand  sufficient,  check  signed  as  agent  and  presented  by 

payee.     Ih. 
Payment  on  trustee's  check  not  signed  with  his  designation, 

discharges  the  bank.     76. 
AlUer,  if  bank  aid  him  to  misapply  fund.     Ih. 
4.  Limitation  of  action  for  general  deposit  does  not  commence  till 

«lemandand  refusal,  when.     Jh. 
.">.  Bailment  gratuitous,  diligence  of  bank  in  keeping,  <lischarges  it 
from  liability  for  loss.     MervhanU  Bank-  v.  (luUmartin^  797. 
Gliaracter  of,  determine<l  by  contract,  not  by  numerous  trans- 
actions ))etween  the  i>arties.    Ih. 
<».  Special  <lei)0sit  of  bonds,  no  liability  for  theft  of  cashier,  unless 

bank  grossly  negligent.     Ih. 
7.  (leneral  deposit  no  consideration  making  a  deposit  of  bonds  a 
bailment  for  hire.     Ih. 

BAILMENTS.     See  Banks  and  I)tpositori<,  o-ii;  Carri*n'H. 

BAIT^TKOVER.     See  Trover. 

BONA  FIDE  PrRCHASER.     See  Tith;V,\. 

BONDS.       See   Admbmtrator»   and   Krecutont,   9-14;     (r'uardiait    and 
Ward,  2. 

iJUIDOES.     See  Muiticipal  Cor}x>ratinm^  0. 
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OARRIEKS. 

1.  Receipt  in  good  order,  necessary  to  show,  in  action  on  throujili 

bill  of  lading,  under  code,  ^2084.    Joiteph  v.  i?.  Co.  42(>. 

2.  J^toppage  in  tran»\iu^  right  of,  defeated  only  by  actual  jiossession 

of  goods  in  bona  fide  purchaser,  or  bona  fide  a.^signnient  of  bills? 
of  lading.     Orean  S.  Co.  v.  Khrlich,  502. 
.'{.  Storage  and  demurrage  rules  as  to  cars  to  be  unloaded  by  con- 
signees, may  be  adopted.     Milfer  v.  R.  Co.  'MM). 

One  dollar  per  day  for  each  car,  not  unreasonable.     ///. 

Regulation  adopte<l  by  (corporation,  though  first  i)ronudgate<l 
by  combination  of  carriers,     [h. 

Operative  as  to  customer  having  Jiotice,  though  not  indicatcfl 
on  bill  of  lading.     Ih, 

Accessibility  of  cars  for  unloading  ))y  customer,  though  not 
ju!cessible  fevej\v  moment.     Il>. 
4.  Contract  that  cotton  would  leave  jmrt  on  certain  day,  action  tor 

.  damages  from  breach.     /?.  t('  D.  H.  Co.  v.  Bedell,  r>l»2. 
•>.  Extraordinary  <liligenco  of,  reciuired  by  code,  i^Oiii\ ;  rule  con- 
strued.    HirJnnomf  H.  Co.  v.  WliUt\  S05. 

Excused  by  act  of  Go<i  (freshet);  ornts  (m  carrier;  contribu- 
tory negligence  must  b?  absent.     //*. 

Notice  of  arrival,  failure  to  give,  by  custom  ;  or  holding  good^ 
after  application  for  them,     [h. 

Arrival  before  flood,  time  for,  shown  ;  burden  on  (carrier  to 
show  what  goods  did  not  so  arrive ;  on  (^on.^ignee,  to  .«how 
damage  to  those  which  did  arrive.     Ih. 

Excused  for  damage  occurring  in  spite  of  diligence.    Ih. 

Facts  constituting,  for  jury  ;  what  charges  error.     Jh. 

Notice  of  previous  floods  incumbent  on  carrier,  when.     Jb. 

CKRTIOHAHI. 

1.  Appeal  to  jury  precedes,  in  suit  on  account  for  less  than  ?50,  if 

error  assigned  on  judgment  of  justice.  Johnson  v.  Cnm- 
niingfty  12. 

2.  Grounds  of  error  not  stated  in  petition  for,  dismissal  an<l  strik- 

ing of  traverse  to  answer,   not  reversed.     JHchards  v.   Lit- 
tle, 177. 
A.  Nonsuit,  whether  ought  to  have  l^een  granted,  the  only  question, 
remefly  available,  and  case  finally  disposed  of.     North    R. 
Co.  v.  Spullock',  V84. 

4.  Discretion  in  overruling,  not  abused,  where  slight  evidence  to 

support  verdict,  though  weight  against  it.  Strife  v.  Coch- 
ran, 2iM». 

5.  Assignment  of  error,  that  verdict  was  (contrary  to  law,  e(iuity  and 

evidence,  did  not  present  question  as  to  right  of  constable 
to  pay  over  money  before  expiration  of  four  days  for  appeal. 
Parr  v.  Robinson  ^  59(). 
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CHARGE  OF  COURT. 
1 .  Reciuests  covered,  need  not  be  jjiven.     Ka»t  T.  R.  Co.  v.  Perkins^  1  ; 
Pool  V.  (inimllngy  65IJ. 
When  should  be  made  :  for  rules  to  test  credibility  of  witness. 
Freeman  v.  Coleman,  421.     For  charge  restricting  damages  to 
trespasHcs  before  suit.     Gnnn  v.  Harm^  439.    For  doctrine 
as  to  preponderance  of  evidence.    Ih. 
Inaccurate,  may  be  declined.     Pool  v.  Gramling,  VM. 
•J.  Whole,  looked  to  in  considering  alleged  errors.     EaiU  T.  R.  Co.  v. 
Perkins,    1  ;    Heflin   v.    State,    Ml ;    Hai^mon  v.    R.  Co.   2(il ; 
Vauf/hn  v.  State,  731. 
:).  Witness's  i>resence  unknown  to  the  judge,  no  error  to  submit  to 
jury  his  non-production.     Atla.  i?.  Co.  v.  Iloleombe.  1». 
4.  Damage,  statement  of  two  elements  of,  no  express  instruction  to 
allow  both.     da.  R.  Co.  v.  Baker,  28. 
Decisions  in  other  cases,  jury  instructed  not  to  consider.     Eai^t 

Tenn.  R.  Co.  v.  King,  443. 
Married  woman's  incapacity  to  labor,  described  as  pain  and 
suffering  distinct  from  other  pain.     Atla.  R.  Co.  v.  Jacohn^  G4n. 
.">.  Prisoner's  statement,   defence   raised  by,  must  be  charged  on 
proper  request,  though  unsupported  by  evidence.     Vnder- 
vjood  v.  State f  47. 
General  tenor  shaped  by  evidence  alone ;  should  keep  evidence 
and  statement  distinct.     Vaughn  v.  State,  731. 
*}.  Verdict,  judge  may  aid  jury  to  agree  on,  by  what  charge.    Anstin 
V.  Appling,  54. 
Form  of,  objection  to  charge  as  to,  not  supported.     ChambUe  v. 

Davie,  205. 
Form  of,  recjuested  by  jur>'  in  civil  case,  presumed  unless  con- 
trary appear.     Pool  v.  Gramling,  Go4. 
7.  Evidence,  judge  may  state  there  is  none  to  support  an  alleged 
fact ;  as,  negligence  of  plaintiff.     East  T.  R.  Co.  v.  Markens,  (>0. 
Instruction  erroneous  if  not  founded  on.     Heflin  v.  State,  151 ; 
Eflivardn  v.  Bryan,  248;  Coulter  v.  Lumpkin,  277;    Heflin   v. 
Kiser,  306;  Guernsey  v.  Greenn-ood,  446;  Jackmn  v.  State,  784; 
Richmond  R.  Co.  v.  White,  806. 
s.  (4ooil  character  no  hindrance  to  conviction,  if  guilt  plain  to  jury; 

instruction  not  error.     Hathcork  v.  State,  02. 
*.».  Perjury,  instructions  on,  should  be  supported  by  what  evidence. 
Heflin  v.  State,  151. 

10.  Dictation  a.s  to  division  of  fund,  held  error.     Retinoids  v.  Hind- 

maUf  314. 

11.  Exceptions  to,  not  reciting  the  language  but  (onlyj  referring  to 

division  numbers,  not  considered.     Emery  y.  Atla.  Kvchg.  321 
To  the  whole,  too  general,  if  anylpart  correct.    10.;  Rn^hin  v. 
Tharpe,  784. 


Digitized  by  VjOOQIC 


Reports.]  INDEX.  S^n 

rj.  Verbal  inaccuracies  in,  not  cause  new  trial,   when.     Cooper  v. 

Statey  441. 
]'X  Alibi  and  personal  identity,  separate  instruction    on  each,  not 

necessary,  when.     Dale  v.  SiaU%  55.*^. 

14.  Bridge  abutment,  absence  of  j^uard-rail   from;  charge  referring 

to  its  absence  from  the  bridge,  too  comprehensive.     City  v. 
Hudii(yn,  600. 

15.  ^lanslaughter  not  charged  on,  in  murder  trial,  where  no  evidence 

to  warrant.    What  charge  proper.    Jackmn  v.  State,  786. 

16.  Verdict  contrary  to,  or  to  parts  of,  covered  by  assignment  that 

verdict  is  contrary  to  law.     Rush  in  v.  Thaj-pe,  784. 

CHEATIXCt  and  swindling.     See  Cnmiiwl  Law,  5. 

CLAIMS.    See  Diittress  Warrant,  1,4. 

1.  Verdict  need  not  find  amount  due  on  Ji.  fa.    Lamar  v.  Colemau, 

417. 

2.  Recognition    by    claimant   that    property  was  the  mortgagor's, 

shown  by  prior  mortgage  executed  in  claimant's  presence. 

Freeman  v.  Coleman,  421. 
.*>.  Distress  warrant  not  open  to  attack  by  claimant  with  evidence  to 

show  ground  of  issuance  was  untrue.     Home  v.  Poii^ll,  iVM- 
4.  Possession  of  mortgagor  at  date  of   mortgage,  not  date  of  levy, 

makes  prima  facie  case  against  claimant.     Morrin  v.  Winklei*, 

717. 
.^.  Mortgage  foreclosure  regular,  not  attacked  by  claimant  because 

the  mortgage  executed  was  not  foreclosed,  unless  claimant 

hold  under  mortgagor.     Jh. 

6.  Admission  of  claimant  (mortgagor's  wife)  not  estop  her,  when.  Jh. 

CODE  SECTIONS. 

4,  par.  4.  Indictment  good,  using  plural  i)ersoual  pronoun  instead  of 
singular.    Jackson  v.  State,  785. 

10.  Putting  panel  on  prisoner,  waived  by  silence  and  acquiescence. 

Vaughn  v.  State,  7:35. 
•206,  par.  3.  Power  to  imi)ri8(m  for  contempt   in  not  surrendering 

money  to  receiver.     Jiff  an  v.  Kingsbert/,  375. 
Par.  6.  Process  giving  wrong  name  for  plaintiff,  amendable 

before  or  after  judgment.     Scudder  v.  MassengiU,  24o. 
708-10.  Checking  and  signals  of  approach  to  crossine  in  city  or  town 

required  irrespective  of  where  the  train  starts.      £ad   T.   R- 

Co,  v.  Markens,  63. 

80<.Hb),  ig).  Of  force  in  Polk  county  in  December,  1890 ;  general  local 
option  law  adopted  afterwards.     Kuighf  v.  State,  589, 
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144.-).  Person  is  owner  who  kills  on  adj^iniuiir  farm  enclosed  with  hi>* 
own  by  fence  common  to  both,  and  who  upes  a  barn  thereon 
for  storing*  hay  upon  which  barn  the  cattle  trespassc'i. 
Crairford,  '2^4. 

1761.  Title  to  noti*  payable  to  mt^state  wife  or  bearer,  transferr.ni  by 
deliverj'  by  husband  after  her  death.     A'/<*/im  v.  Thmpf,  ls\, 

1702.  Amended  by  act  December  12,  1S82.  Creditcir  of  deceaeod 
husband  could  not  testify  in  suit  against  widow  as  executrix 
de  smi  tort.    Johnmn  v.  Clutuipiou,  5i"S. 

1804-({,  1812,1814.  Surety  of  guai-dian  appointed  in  18()7,  liable  u»i 
non-account  of  assets  received  in  1871.  Taking  of  additional 
bond  discretionary ;  cumulative,  not  exclusive.  Humn  v. 
(ireenr,  7'2A. 

18i».').  Retired  partners  not  liable  to  one  dealing  solely  with  reniainin« 
one  after  dissolution  without  notice.     Atmtiu  v.   Appfhig,  r>S. 

1011.  Debt  sued  on  was  debt  of  partner,  shown  under  general  issue  : 
jury  may,  but  need  not,  find  against  him,  in  .suit  against  the 
partnership.     Prur  v.  Beil,  742. 

1918.  Crop  of  tenant  partnership  not  subjectcil  to  landlord's  lien  for 
board  of  partner,  when.     RoynoHa  v.  Hinfimau,  :*.18. 

1950,  par.  7.  Oral  purchase  over  .<">0,  with  direction  to  deliver  to  third 
person,  not  within  statute,  when.    Schroder  v.  Palmer,  578. 
Par.  4.  Agreement  for  one  to  bid  oft'  and  then  divide  the  land, 
is  within.     RonghUm  v.  RafHings,  8V.). 

1952.  Not  applicable  where  no  evidence  of  insolvency,  and  none  oi 
reservation  of  benefit  other  than  stipulation  for  mortgagee  t'» 
hold  excess  of  proceeds  of  sale  subject  to  mortgagor's 
order.     Cotdtcr  v.  Lampkiu,  l\77 ;  Hrffin  v.  A'w^r,  .'MXi. 

195:Vdl  {oddrmia).  amended  by  Acts  1884-0,  p.  10().  Petition  for  in- 
junction and  receiver  uneup])orted,  showing  not  an  assign- 
ment, but  an  absolute  conveyance.  StiUweU  v.  Sar,  Co.  \M\ 

P.Hi9  W  xeq.  Sheriflf  may  levy  justice's  court  execution  without  search 
for  personalty,  though  judgment  fail  to  show  that  debt  was 
secured  by  conveyanci',  when.  BcuiuHy,  McOwiwll,  177. 
Situs  of  contract ;  lender  in  New  York,  borrower  in  Georgia, 
deed  passed  title  though  rate  of  interest  was  usurious  in  New 
York.    Jarh^nt  v.  Am.  Mf/f.  C'o.  751). 

1978.  Partnership  accepted  as  tenant  in  lieu  of  original  tenant.  n«» 
lien  against  it  for  board  <»f  original  tenant,  when.  Retjwtlds 
v.  Hindimtn,  :>17. 

20:59(b).  Corn  on  ear  in  shuck  is  provisions.     Coelmin  v.  Harrajy  ;>52. 

2040.  Corn  t^ken  to  limit  in  bushels,  not  further  taken  as  provis- 
ions.    Ih. 

20H2.  Fa<;t8  constituting  extraordinary  diligence,  for  jury;  what 
charges  error.     Rirhrmmd  R.  Co.  v.  White,  80(». 
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2064.  **  Loss  "  means  injury  to  goods,  as  well  as  disappearance.    lb, 

2066.  Rule  of,  construed ;  liability  of  carrier  where  flood  occurred.  Tb. 
Contributory  negligence,  effect  of,  on  excuse  from  act  of 

God.    lb. 
Notice  of  arrival  of  goods  to  consignee,    lb . 
OnuSf  when  on  carrier,  when  on  consignee.    lb. 
Rule  of,  §3033  cited  in  78  Ga.  646,  too  low.    lb, 

20<)9.  Regulations  adopted,  charging  storage  or  demurrage  on  cars  to 
be  unloaded  by  consignee.    Miller  v.  Ga,  R.  Co.  570. 

2075.  Freight  bills  paid,  bills  of  lading  exhibited  but  not  assigned, 
bona  fide  purchaser  could  not  defeat  stoppage  until  actual 
possession  of  goods.     Ocean  S.  Co.  v.  Ehrlich,  502, 

20.S4.  Payment  of  fare  on  demand  of  conductor  required ;  improper 
conduct  to  delay  payment.     Ga.  So.  H.  Co,  v.  Asmore,  130. 

2084.  No  receipt  by  last  carrier  in  good  order  shown,  nonsuit.  Joseph 
V.  Ga.  R.  Co.  426. 

2103-5.  Bank  not  liable  for  cashier's  theft  of  special  deposit  (gratui- 
tous bailment),  unless  grossly  negligent.    Merchants  Bank  v. 
Guilmartin,  802. 
Character  of  bailment  determined  by  contract,  not  by  nu- 
merous transactions  between  the  parlies,    lb. 

2138.  Resulting  trust  or  equitable  lien  was  not  created  for  one  who 
advanced  part  of  purchase  money,  signed  as  surety  for  bal- 
ance, and  took  vendee's  note  for  the  advance,  with  deposit  of 
the  deed  as  collateral.    Davis,  191. 

21()4.  Negatives  any  right  to  foreclose  before  judgment ;  hence,  cred- 
itor cannot  proceed  before  judgment,  though  mortgagee  in- 
solvent.    Importers  Bank  v.  McGhees,  707. 

21()5.  Suiety  as  to  the  other  makers,  but  principal  as  to  the  creditor, 
no  discharge  as  surety.     Cfiamblee  v.  Davie,  205. 
.  2201.  Bank  not  liable  for  cashier's  theft  of  special  deposit,  when. 
Merchants  Bank  v.  Guilmartin,  797. 

2209.  Agent's  suit  for  use  of  principal.    R.  d*  D.  R.  Co.  v.  BedeU,  592. 

2248.  Applied  to  quitclaim  deed  with  limited  warranty  and  recital  of 
seizin.    McDonorigh  v.  Martin,  681. 

2291.  Tenants  holding  under  agreement  for  ten  years  lease,  unexe- 
cuted, subject  to,  when.     Weed  v.  Lindsay,  695. 

2310.  Agreement  to  bid  off  land  and  divide  it  afterwards,  not  en- 
forceable against  bidder,  when.    Roughion  v.  Raxdings,  823. 

2316.  Creditor  of  mother  who  took  title  to  children's  property  in  her 
own  name,  extending  credit  to  her  on  faith  of  it,  defeated. 
Dodd  V,  Bond,  355. 

2333.  See  2316,  supra. 
V  5«.53 
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2:184-9:J.  Processioners  cannot  fix  new  lines  ;  and  line  must  be  run 
and  marked  before  protest  can  be  made  and  trial  had,  con- 
sent notwithstanding.     Amos  v.  Parker^  755. 

2151)8.  Confers  no  power  on  executor  before  probate  to  make  binding 
contract  with  widow  to  accept  his  individual  note  for  legacy 
in  lieu  of  dower  and  year's  support.     Hill  v.  //tW,  015. 

24;VS.  See  2398  supra. 

2487.  See  2398  supra, 

2531.  Dismissal  of  administratrix  no  bar  to  action  against  heras 
sole  heir  to  subject  assets  of  estate.     Ci-ockett  v.  Mitchell.  160. 

2593.  Change  of  county  of  residence  one  or  more  times,  but  compen- 
sation and  disbursements  allowed.     Thoimis  v.  Payne y  246. 

2649, 2(i50.  Freight  bills  paid,  bills  of  lading  exhibited  but  not  as- 
signed, right  of  stoppage  exercisible  as  to  goods  not  in  ac- 
tual possession  of  bona  fide  purchaser.  Oomn  S.  Co.  v. 
Ehrlich,  503. 

2697.  Recital  of  seizin,  const rue<l  with  whole  deed   (quitclaim),   no 
covenant.    McDonough  v.  Martin,  67K. 

2703.  Quitclaim  deed  with  warranty  only  as  against  vendor,  when^ 
no  breach  of  covenant  by  failure  of  title.  Ih.   077.    No  stat- 
utory implication  of  covenant  in  quitclaim  deed.     lb. 

2705.  Inapplicable  where  conveyance  made  only  to  second  purchaser, 
the  first  paying  and  taking  receipts,     fjithtm  v.  Inman,  513. 
Bond  for  title  might  be  within  statute.     Fb. 

2700.  (Code  of  1863,  {J20(58).  Superseded  act  of  1854  (acte,  p.  20). 
Difference  not  by  mistake,  but  by  intention  of  codifieis. 
Kennedy  v.  McCardel,  454.    See  46(55  below. 

2755.  Life-estate  in  one  of  the  vendees,  with  remainder  as  to  undi- 
vided half  in  others  not  parties  to  the  deed,  intention 
carried  out  notwithstanding  literal  repugnancy  in  clauses  of 
conveyance.     Thumiond,  182. 

2775.  Title  to  note  payable  to  deceased  wife  (intestate),  transferred 
by  delivery  by  husband,  when.     Rushin  v.  Tharpe,  781. 

29;^>.  Statute  of  limitations  runs  only  from  time  of  entry  of  payment 
))y  maker  on  note.     Crockett  v.  Mitchelly  1<W5. 

2^)42.  (Question  of  attorney's  fees,  for  jury.     Emery  v.  Atla.  Erchg.  3.32. 

294(i,  Carrier's  contract  for  cotton  to  leave  port  on  certain  day,  dam- 
ages from  breach.     R.  t(-  I>.  M.  Co.  v.  Bedell^  592. 

2954.  Violation  of  specific  duty  flowing  from  relations  created  by 
contract,  was  a  tort.     Lea  v.  Ilarrisy  2.*Ui. 

2958.  Deceit  implied,  though  not  expressly  alleged  in  action  for  dam- 
ages from  sale  of  void  lease.     Cheney  v.  Powell,  032. 

2901.  Bank  cashier  stealing  special  deposit  was  acting  out  of  scope  of 
his  business.     Merchants  Rank  v.  Guilmartin,  797. 
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29<i4.  TrespaSHer  in  city  back  yard  seeking  work,  not  at  fault  so  as  to 

bar  action  for  dog-bites.     Conway  v.  Grant,  40. 
2980.  Witness  at  church  trial  privileged  to  name  the  person  not  a 

member  who  was  criminal.     Etchison  v.  Pergersorty  625. 
8015-301(>.  Damages  to  freehold  and  possession  sued  for,  plaintiff  did 

not  hold  the  title,  recovery  restricted  to  possession.    Burk- 

halter  v.  Olirery  479. 
:W28.  Costs  recovered,  where  no  disclaimer  "entered  nor  hire  ten- 
dered.    Wall  v.  Johnson f  524. 
3033.  Rule  of,  too  low,  as  applied  to  common  carrier  of  freight; 

proper  reference  is  to  §20(>0.    Richmond  R.  Co.  v.  Whitej  814. 
:?057.  See  15028  mpra. 
,3067.  Does  not  create  new  torts  or  change  law  of  damages,  nor  imply 

that  injury  to  feelings  shall  always  be  a  tort.     Chapman  v. 

Tel  Co,  774. 
S099,  Power  to  imprison  for  contempt  in  not  surrendering  money  to 

receiver.     Rt/an  v.  Kingsbery,  375. 
:]1 49(a)  el  mj.    Petition  for    injunction  and  receiver,  unsupported, 

trading  partnership  having  dissolved  and  ceased  business. 

StilhveU  V.  Saw  Co.  140. 
Power  of  court  to  imprison  for  contempt  in  not  surrenderinjr 

assets  to  the  receiver.     Ryan  v.  Kingsbery,  373. 
3152.  Creditor  of  mother  holding  legal  title  to  children's  property, 

defeated  by  them,   though  credit  extended  on  faith  of  it. 

J)odd  V.  Bond,  358. 
3154.  Crop  of  tenant  partnership  not  subject  to  landlord's  lien  for 

board  of  partner,  when.     Reynoldi*  v.  Himlman,    318. 
3174.     Deceit  implied,    though  not  expressly  alleged   in  action  for 

damages  from  sale  of  void  lease.     Cheney  v.  Powell,  ()32. 
3194.  See  3152  supra. 
3206  et  seq.   Supen^deas   is  obtained  under  H263,  not  ^3212.    Ryan  v. 

Khigshery,  364. 
3211  et  seq,  Suj^ersedeas  does   not  result  from  filing  the  bill  of  excep- 
tions with  pauper  affidavit ;  must  be  ordered.     lb. 
-3237.     Power  of  court  to  imprison  for  refusal  to  surrender  money  to 

receiver.     lb. 
:»248.  Judge  may  state  there  is  no  evidence  of  an  alleged  fact,  as,  neg- 
ligence of  plaintiff.     East  T.  R.  Co.  v.  Markens,  01. 
3.^93.  Transferee  (without  recourse)  of  purchase  money  notes  may 

proceed  to  enforce  payment,  when.     Cade  v.  Jenkins,  791. 
3297.  Without  a  petition,  judge  has  no  jurisdiction  ;  mere  affidavit  is 

proof,  not  pleading.     Garrett  v.  Taylor,  467. 
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3309.  Agreement  to  be  bound  by  judgment  of  State  court,  no  waiver 

of  right  tolremove  to  U.  S.  court.    So.  Pac.  Co.  v.  Stetvartf  15. 

3310.  Defence  need  not  be  earlier  where  attachment  dissolved,  than 

where  not  dissolved.  lb. 
3390.  Verdict   cannot  exceed  value    alleged,    with  interest,  if  no 

amendment.  Moomaugh   v.  Everett,  67. 
3419-20.  On  nonsuit,  defendant  entitled  to  judgment  of  restitution. 

Thomas  v.  Price,  533. 
Surety  on  plaintiff's  bond,  not  a  necessary  party  to  writ  of 

error  from  the  denial  of  such  judgment.    lb, 
:U49.  Xon  est  factum   must  be   sworn  to  by  defendant,  not  agent, 

except  when.    Fowler  v.  Bank,  29. 

3468.  Evidence  to  negative  contract  with  partnership  sued,  and  show 
debt  was  against  partner,  admissible  without  special  plea. 
Price  V.  Belly  740. 
3490.  Process  giving  wrong  name  for  plaintiff,  not  void ;  amendment 
after   judgment,    including  omission  to   waive  process  in 
acknowledgment  of  service.    Scudder  v.  MassenfjUl,  245. 
3522.  Withdrawal  on  previous  night  of  counsel  relied  on,  is  cause  for 
continuing  or  postponing  murder  trial,  when.    Jackson  w 
StaU,  784. 
.3563-4.  Value  of  note  recovered  in  trover,  though  plaintiff  knew 
defendant  had   sued  on   it  and   collected  the   judgment. 
Rushin  v.  Tharpe,  782. 
3583.  Possession  of  defendant  in  execution  as  much  for  himself  as 
for  claimant,  did  not  defeat  judgment.  Ponder  \.  Graftin,  186. 
3654.  Compared  with    act  of  1887  touching  personalty;    transferee 
(without  recourse)  of  notes  for  personalty  may  enforce  at- 
tachment, when.     Cade  v.  Jenkins ,  794. 
3671.  Judgment  of  superior  court  on  appeal   from  justice's  court 

held  at  illegal  place,  not  illegal.     Green  v.  Alexander,  161. 
3678.  Not  applied  where  action,  construed  by  §2954,  was  for  violation 
of  specific  duty  flowing  from  relations  created  by  contract. 
Lea  V.  Harris,  236. 
8789.  Offer  to  compromise  by  giving  part  to  plaintiffs  and  part  to  a 

church,  not  admissible.    Emery  r.  Aila,  Exclig.  331. 
3792-3.  Letter  claiming  damages  susceptible  of  another  construction 
than  a  limit  of  amount.    R.  ct*  D.  R.  Co,  v.  Kerler,  39. 
Confession  induced  by  remark  of  arrester  who  expected  re- 
ward.    Green  v.  State,  518. 
4065.  Dismissal  of  certiorari  and  striking  of  traverse  excepted  to,  but 
grounds  of  error  not  set  forth  in  petition.    Richards  v.  Lit^ 
tie,  176. 
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4077  81.  Tenants  under  executory  agreement  for  ten  years    lease, 
were  tenants  at  will  when.     Weed  v.  Lindsay^  695. 

4082.  Kesidence  of  defendant  or  his  possession  of  property  in  the 

county  not  disclosed,  warrant  void;  description  of  rented 
property  is  no  substitute.     CoJien  v.  Candler,  208. 

4083.  Claimant  not  entitled  to  show  that  ground  of  issuance  was 

untrue.     Home  v.  Powell,  639. 
4183.  Court  of  equity  where  letters  issued  has  no  jurisdiction  to  call 

non-resident  guardian  to  account.    Bass  v.  Wolffs  427. 
4208.  New  trial  moved  for  at  same  term,  granted,  unless  bill  show 

all  facts  requisite  to  recovery  ;  especially  where  record  tends 

to  show  injustice  has  been  done.    Dotterer  v.  Freeman j  480. 
4213.  Power  to  imprison  for  contempt  in  not  surrendering  money  to 

receiver.    Hyan  v.  Kingsbery,  375. 
4216.  See  4213  «Mpra. 
4218.  i^e42lSmpra, 

4250.  Supersedeas  obtained  under  §4263.,   lb, 
4263.  Not  applicable  to  injunction  and  receiver  case  under  act  of 

1870.    76. 
4305.  One  indicted  as  principal  merely,  convicted  on  proof  that  he 

was  principal  in  second  degree,  when.    Collins  v.  Slate,  348. 
4330.  Defence  raised  by  statement  alone,  unsupported  by  evidence, 

must  be  charged  on  when  properly  requested.     Underuvod  v. 

Slute,  of).    But  see  Vaughn  v.  State,  734. 
4,333.  See  4:^30  supra. 
4334.  Killing  not  necessary  to  prevent  adultery  with  wife,  but  for 

revenge,  not  applicable.    Mays  v.  State,  402. 
4411.  General  verdict  of  guilty  on   indictment  for  stealing  watch 

worth  S75,  convicts  of  felony ;  should  be  supported  by  evi- 
dence as  to  value.     Powell  v.  State,  32. 
4451.  Writing  that  might  have  defrauded  or  l>een  used  to  defraud. 

BlUups  V.  SUtte,  27. 
4482.  Fellow-prisoner  using  saw  on  door  fastening,  evidence  sufficient 

to  convict.    Shnmons  v.  State,  169. 
4535.  Local  statute  empowering  city  to  pass  ordinances  as  to  Sunday 

tippling-houses,  not  void.    Hood  v.  Von  Olahn,  407. 

4540.  **  Other  table  of  like  character"  embraces  what    Minis  v.  State, 
458. 
Question  of  *'  like  character,"  for  court ;  whether  the  particular 
table  is  of  that  character,  for  jury.     lb, 
4578.  Conviction  of  running  train  on  Sunday  different  from  that 
charged,  warranted,  if  in  last  two  years.    Jackson  v.  State,  787. 
Burden  of  justifying,  on  accused.    lb. 

Train  started  after  12  o'clock  Saturday  night,  unlawful,  though 
arriving  before  8  o'clock  a.  m.  of  Sunday.    lb. 
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4587.  Representations  of  perfect  solvency  and  responsibility  for  debts, 

if  false,  are  within.    Hathcock  v.  StaU^  91. 
4628.  Specification  of  statute  unnecessary.     Crahb  v.  Siate^  588. 
4637.  Defence  made  by  statement  alone,  unsupported  by  evidence, 

must  be  charged  on  when  properly  requested.     Underwood  v. 

State,  48. 
(xeneral  tenor  of  charge  should  be  shaped  by  the  evidence, 

keeping  evidence  and  statement  distinct.     Vaughn  v.  Slater 

734. 
Uncommunicated  threat  not  rendered  admissible  by  the  state- 
ment.,   lb. 
4()6o.  Words  '*  or  offense,'*  added  by  (modifiers  intentionally,  and  are 

part  of  the  law.     Dale  v.  States  554.    See  2706  above. 
681,  4(585.  Juror  dipcharged  for  incompetency,  after  all  evidence  iuw 

whether  proper.   But  after  discharge,  mistrial  was  the  proper 

result.    Simmom  v.  State,  274. 
4705.  Alternative  sentence,  imprisonment  part  of  the  punishment, 

limited  to  six  months;  to  enforce  fine,  unlimited.    Hathcock 

V.  State,  91. 
4888.  Plea  to  jurisdiction  of  city  court  of  Savannah  because  distress 

warrant  not  returnable  thereto,  does  not  raise  the  question 

whether  the  warrant,  for  over  $100,  could  be  issued  by  a 

justice  of  the  peace  or  on  affidavit  before  him.     (ra.  Ass^n  v. 

Owens,  224. 
4904.  See  4888  mpra. 

5023.  Insolvent  trader's  act  (^3149(a)  et  seq.)  harmonizes  with.    Ryan 

v.  King»hery,  377. 

5024.  Turnpike  road  in  extension  of  city  limits  could  not  be  taken  or 

crossed  by  streets.    Mayor  v.  Vernon  Co,  346. 

5027.  Local  act  to  prdhibit  sale  of  liquor  in  Polk  county,  void  by  gen- 
eral law.     Craltb  v.  State,  584. 

5067.  Title    of  act,  to  regtdate    sale  of    liquor,  cannot  absolutely 
prohibit.    Ih. 

5166.  Judge  has  no  power  to  revise  or  modify.    Montfort,  (U2. 
169, 5172.  Court  of  equity  of  county  where  letters  issued  has  no  juris- 
diction to  call  guardian  to  account.    Ba»»  v.  TFoftf,  427. 

5212,  5214.  •*' Provisions"  includes  com  on  ear  in  shuck.  Cochran  \\ 
Harvey,  354. 

CONFLICT  OF  LAWS.    See  Interest  ami  Usury,  6. 

CONSIDERATION.    See  Contracts,  2,  26,  27. 
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CONSTITUTIONAL  LAW.  See  HotnesUad  ami  RcemplioUy  3;  Roads 
and  ^Streets J  2, 

^.  Imprisonment  for  debt,  attachment  for  contempt  in  not  surren- 
dering money  to  receiver,  is  not.    Ryan  v.  Kingsbery^  361. 

2.  Insolvent  trader's  act  follows  code,  <^5023.    76. 

:».  I^cal  statute  of  1857  empowering  city  to  pass  ordinances  as  to 
tippling-houses,  not  prevented  by  general  law.  Hood  v.  Von 
OlaJtnj  40o. 

4.  Trial  by  jury  in  criminal  case,  power  of  summary  punishment  by 

city  not  violative  of,  when.     Jh. 

5.  Title,  to  regulate  sale  of  liquors,  statute  cannot  prohibit  the  sale 

absolutely.     Crahb  v.  State,  584. 

6.  Special  law  prohibiting  sale  of  liquor  in  Polk  county,  void  be- 

cause of  general  local  option  law.    i/>. 

7.  Divorce,  no  power  to  revise  second  verdict  in,  enabling  both 

parties  to  marry  again.     MontfoH  v.  Monlforty  <)41. 

8.  Ix)cal  statute  for  public  schools  must  be  approved  by  two  thirds 

of  qualified  voters;  how  ascertained.     Mayor  v.   Wadi,  (\9\), 

CONTEMPT. 

1.  Surrender  of  assets  by  debtor,   what  answer  to  rule  sufficient. 

Martin  v.  Bargivyn,  79. 

2.  Irregularities  in  proceedings  for,  immaterial   where  result  is  a 

sufficient  purging  and  consequent  discharge.    76. 
'X  Power  of  judge  to  imprison  for  not  complying  with  order  to  sur- 
render money  to  receiver.     Ryan  v.  Kingsberyy  3*>1. 
No  imprisonment  for  debt.     76. 

CONTINUANCE,    ^e  Criminal  L«»r,  37. 

(^ONTKACTS. 

1.  Bond  based  on  parol  agreement  enforced,  no  fraud  or  mistake 

alleged,  nor  reformation  asked.     Gray  v.  Phillips ^  11)9. 

2.  Consideration  of  bond  of  surety  to  his  principal,  conditioned  to 

restore  collaterals  deposited  by  her  with  his  son,  her  attor- 
ney, after  his  hazard  of  loss  has  terminated.    76. 

3.  Note  payable  in  land  (by  parol  agreement),  no  discharge  of  any 

of  the  makers  unless  the  land  be  offered.     Chamhlee  v.  Davie ^ 
205. 

4.  Violation  of  specific  duty  flowing  from  relations  created  by,  was 

a  tort,  when.     Lea  v.  Harris^  23H. 

5.  Executions  extinguished  by  delivery  of  horse,  debtor  to  give 

note  for  balance,  contract  executed.    Edicardu  v.  Bryan,  248. 
H.  Servant's  duties  prescribed  by  official  circular,  former  parol  con- 
tract of  service,  how  affected.    SmiUi  v.  R,  Co.  266. 
Compensation  covered  all  services  rendered.    76. 


Digitized  by  VjOOQIC 


840  INDEX.  [88  Ga. 

7.  Servant  not  estopped  by  receiving  reduced  pay,  from  showing 

that  contract  for  higher  pay  was  not  modified,  when.    Ken- 
drick  V.  Visage,  275. 

8.  Stock  subscription,  evidence  of  fixing  of  time  and  manner  of 

payment,  and  call  for  it,   when  essential.    North  R.  Co.  v. 
Spulloek,  284. 
Inducement  to  sign  note  for.     Weems  v.  R.  Co,  303. 
0.  Oral  stipulation  left  out  of  note  by  consent,  not  by  fraud,  acci- 
dent or  mistake,  no  defence.    Stafford  v.  Staunton,  298. 

10.  Broker  and  owner  of  real  estate,  contract  for  sale,  construed. 

Emery  v.  Atlanta  Exchange,  321 . 

11.  Merchantable  peaches  sold  before  maturity,  and  agreement  dur- 

ing gathering  time  that  certain  of  them  are  not  merchant- 
able, no  payment  required  for  them.    Homer  v.  Gurr,  433. 

12.  Building  house  as  well  as  advancing  purchase  money  for  lot  both 

embraced,  tender  must  cover  both,  for  conveyance.    Stem- 
brUlge  v.  Morgan,  447. 
Contract,  whether  complied  with  by  builder,  evidence  conflict- 
ing.    Pool  V.  Callahan,  468. 

13.  Conditional  sale,  note    stipulating    for   attorney's    fees,    trover 

brought,  fees  not  recoverable.     Wall  v.  Johnson,  524. 

14.  Assignment  for  creditors  made  by  mortgage  and  other  contem- 

poraneous writings,  construed  as  one.     Kiser  v.  Dannenl^erg, 
54i. 

15.  Statute  of  frauds,  oral  order  for  goods  over  $50,  with  iustruction 

to  deliver  to  third  person,  not  within,  when.    Schroiitn-  v. 
Paimer  Co.    578. 

16.  Usee  designated  by  plaintiff  in  suit  for  breach ;  agent  maj'  sue 

for  use  of  principal.     R.  A  D.  R.  Co.  v.  Bedell,  591. 

17.  Carrier's  agreement  that  cotton  would  leave  port  on  certain  day» 

damages  from  breach,    lb. 

18.  Fraud  in  procuring  signature  to  release  of  damages,  question 

made  without  refunding  payment.    Butler  v.  R.  Co.  594. 
Illiterate  person,  consequence  of  failing  to  read  paper  to.    Ih. 

19.  Fraudulent  sale  of  fictitious  lease,  what  allegations  support  action 

for  damages.     Cheney  v.  Pou^elly  629. 
Restoration  not  offered,  nothing  to  restore.    lb. 
Caveat  emptor  not  applicable.    lb. 

20.  Rescission,   depreciation    in  value    of  property  purchased,  no 

ground  for.     Knowles  v.  Elyton  Co.  646. 

21.  Landlord's  violation  of,  in  preparing  premises  for  occupation,  not 

operative  as  license  to  occupy,   but  would  support  actions 
for  specific  performance  and  damages.     Weed  v.  Lindmy^  686. 
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22.  Lease,  agreement  for,  executory,  was  not  a  present  demise  or  lease 

for  years ;  intention  controls.    /6. 

23.  Master's  violation   of  subsequent  independent  agreement,   not 

justify  ser\'ant  in  failing  to  perform.    Stir  v.  RovlMmiy  743. 

24.  Misunderstanding  between  parties  as  to  stipulations  as  applying 

to  diflferent  years.    lb. 

25.  Situs  of,  where  resident  of  Georgia  borrowed  of  resident  of  New 

York  ;  whether  loan  usurious.    Jackson  v.  Am.  Co.  756. 

20.  Bailment,  character  of,  determined  by,  not  by  numerous  trans- 
actions between  the  parties.  Merchants  Bank  v.  G^uUmar- 
tin,  804. 

27.  Statute  of  frauds  applied  to  agreement  to  bid  off  Ian- 1  and  divide 
it  afterwards.    Houghton  v.  HawUngs,  819. 
Forbeai-ance  to  bid,  no  consideration  as  part  performance.   Ih. 

CONTRIBUTION.     See  Insurance. 
CORPORATIONS.    See  Slocks  and  Stockholders. 

Title   to   public  highway   invested  in  company  by  legislative 
charter  in  1859.    Mayor  v.  Vernon  Co.  342. 

CONVERSION.    See  Actims,  2 ;   Trusts,  2. 

CONVICTS.    See  CosU,  2. 

COSTS. 

1.  Full,  taxed  in  superior  court  on  verdict  for  $15  in  action  for  vio- 

lation of  specific  duty  flowing  from  relations  created  by  con- 
tract.    Lea  V.  Harris,  236. 

2.  Insolvent,  of  solicitor-general,  not  payable  from  fund  produced 

by  hiring  convicts.     Black  v.  FUe,  238. 
Aliter:    that  judgment  was  before  act  of  1891.    lb. 

3.  Payment  of,  on  scire  facias  to  enforce  recognizance  given  in  pend- 

ing case,  not  required  as  condition  precedent  to  trial  on  the 
indictment.    Siei^ns  v.  Nishet,  456. 
Recovered  by  rule  against  clerk.    Ih. 

4.  Criminal  trial,  costs  of,  not  recoverable  on  scire  facias  to  enforce 

recognizance.    Motion  to  re  tax,  good.     Cade\.  Gordon,  A^\. 

5.  Default  opened  without  payment  of,  where  not  insisted  on.    But- 

ler V.  R.  Co.  594. 

CRIMINAL  LAAV. 

1.  Forgery;  what  conditional  writing  might  have  defrauded  or  been 

used  to  defraud.    BUlups  v.  StoU,  27. 

2.  Larceny,  indictment  sufficiently  specific  in  description  of  prop- 

erty stolen,  when.     Poirell  v.  State,  32. 
From  the  house,  verdict  warranted.     Moss  v.  State,  241. 
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:i.  Felony,  general  verdict  of  guilty  convicts  of,  on  indictment  for 
larceny  from  the  person  of  watch  worth  $75  ;  must  be  sup- 
ported by  evidence  as  to  value.    Powell  v.  Stut^^y  32. 

4.  Prisoner's  statement,  self-defence  set  up  by,  though  unsupporteil 

by  evidence,  must  be  submitted  to  jury  on  proper  request. 

Undeniood  v.  Statty  47. 
Previous  rulings  touching,  noted,  and  cases  cited,    lb. 
Cannot  lay  foundation  for  introducing  testimony  otherwise 

incompetent.     Vaughn  v.  State^  731. 
Charge  should  keep  evidence  distinct  from.    Ih. 
Discretion  to  allow  supplemental  statement.    Ih. 

5.  Cheating  and  swindling,  what  false  representations  are  within  the 

code,  ^587.     Hathcock  v.  State,  91. 

False  and  true  representations  mixed,  both  material  in  pro- 
curing credit,  false  alone  uphold  convictitm.    lb. 

Evidence  relevant:  renewal  noten,  to  show  amount  of  lia- 
bilities; irrelevant:  unlimited  credit  of  accused  with  an- 
other than  him  defrauded,    lb. 

6.  Two  counts  relating  to  same  transaction,  conviction  on  one  alone 

acquits  on  other,  but  conviction  not  thereby  vitiated,    lb. 
Accusation  in  city  court,  founded  on  affidavit  charging  tw^o 

misdemeanors  of  the  same  class,  on  same  transaction,  na 

election  by  State  required,    lb. 
AffidaWt  which  **  further  charges  and  accuses,"  verified.    lb. 

7.  Punishment  not  excessive  or  unusual;  $1,000  fine  for  defrauding 

of  over  $900.    Jb. 

Sentence  in  alternative,  fine  or  imprisonment,  imprisonment 
is  part  of  punishment ;  limited  to  six  months  for  misde- 
meanor ;  to  enforce  payment  of  fine,  unlimited.  lb, 
H.  Good  character  no  hindrance  to  conviction,  if  guilt  plain.  lb. 
9.  Perjury  on  trial  in  court  of  record,  conviction  of,  must  be  sus- 
tained by  the  record  or  a  transcript  authenticated ;  that 
there  was  a  trial,  and  that  the  accused  there  testified,  in- 
sufficient.   He0n  V.  Stati',  151. 

Evidence  relevant,  that  accused  tried  to  induce  another  to 
give  false  testimony  in  the  same  case.    lb. 

ReagestiVy  whole  of,  including  declarations,  admitted,  lb. 

10.  Judge  not  disqualified,  though  he  presided  on  the  trial  where 

perjury  was  committed,  and  though  he  unofficially  advised 
counsel  for  accused  to  induce  a  plea  of  guilty,     lb 

11.  Escape  aided  by  fellow-prisoner  trying  to  open  door,  though  es- 

cape not  accomplished.    Siinmons  v.  State^  169. 

12.  Winchester  rifle,  allegation  supported  by  testimony  that  it  was 

so  called.    Johruifm  v.  ^Statey  203. 
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13.  Murder,  res  (jesfw  of,  that  immediately  afterwards  the  accused 

started  off  and  a  bystander  said,  "Call  the  police  I"  where- 
upon the  accused  snapped  the  rifle  at  her.  lb. 
Evidence  warranted  verdict,  lb. 

14.  Liquor  (root  tonic)  sold  several  times  in  last  two  years,  no  elec- 

tion as  to  which  sale  compelled.     Sanders  v.  State,  254. 

15.  Assault  to  murder,  by  poisoning  with '*Rough  on  Rats."  Brotm 

V.  State,  257. 
10.  Juror  discharged  as  incompetent  and  another  substituted,  aftt^r 
all    evidence  in,   and  trial  continued,  ille^.    Simmons  v. 
StnU,  272. 

17.  Manslaughter,  not  murder,  by    what  facts.    Russell  y.  Slate,  297. 

Verdict  correct,  under  evidence  and  priHoner  s  statement. 
Mays  v.  State,  :]99. 

No  charge  on,  in  munler  trial,  where  evidence  does  not  war- 
rant.   Jackson  v.  State,  784. 

18.  Principal,  one  indicted  as,  convicted  on  evidence,  proving  him 

guilty  as  principal  in  second  degree.     Collins  v.  State,  347. 
li).  Hearsay,  statement  by  one  jointly  indicted,  that  prisoner  hired 
him  to  commit  the  crime.    76. 

20.  Accomplice,  self-criminating  fabrication  of,  in<luced  by  threats 

and  coercion.    lb. 

21.  Adultery  with  wife,  killing  not  necessary  to  prevent,  but  prov- 

ocation intolerable,  manslaughter.    Mays  v.  State,  402. 

22.  Tippling-house  on  Sunday,  jurisdiction  of  city  police  court  to  try, 

under  local  statute,  though  general  law  existing.  Jlood  \\ 
Von  Glahn,  405. 
Restaurant-keeper  guilty,  who  receives  pay  for  beer  procured 
by  his  servant  in  the  bar  in  next  room,  when.  Cooper  v. 
StaU,  441. 
2:J.  Punishment  by  city  for  act  forbidden  by  8tate,  not  punishment 
for  same  offence,  when.    Hood  v.  Von  Glahn,  405. 

24.  Accessories,    none  in  misdemeanors  ;  evidence  of  accomplice, 

conviction  founded  on.     Rountree  v.  State,  457. 

25.  (laming- table,  under  code,  H540,  embraces  what.   Mims  v.  State, 

458. 
"  Like  character,"  question  for  court  ;  whether  the  particular 

table  is  of  that  species,  for  jury.    lb. 
2t).  larceny  after  trust,  conviction  illegal  if  one  trust  charged  and 

another  proved.     McNish  v.  State,  49i). 
Indictment,   clerk  entrusted  with  check  by  customer  of  firm  ; 

proof,  trust  was  between  firm  and  clerk.  Tb. 
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27.  Confession  induced  by  statement  of  arrester  who  expected  re- 

ward, ruled  out  on  motion.     Green  v.  State,  516. 

To  sheriff,    in  response  to  admonition,  of   doubtful   admissi- 
bility. Smith  V.  State,  627. 

Better  to  show  free  and  voluntary  before  admitting.    lb. 

28.  Bigamy;  statute  of  limitations  not  run  in  favor  of  defendant  until 

plural  marriage  known.     DaU  v.  State,  552. 
First  marriage  valid,  established  by  what  proof.    lb. 
21).  Alibi  covered  by  charge  on  personal  identity,    lb. 
t^.  Liquor  sale  in  Polk  county,  indictment  properly  based  on  general 
local  option  law.     Crahb  v.  Staie,  584. 
By  express  C.  O.  D.,  not  complete  until  delivery  and  payment ; 

express  agent  subject  to  indictment,  when.     lb. 
Registration  of  dealer  under  code,  ^809(b),  (g).    Knight  v.  State, 
589. 

31.  Statute,  indictment  need  not  specify.     Crabb  v.  State,  585. 

32.  Argument  of  solicitor-general,  irrelevant,  illegal  and  improper, 

new  trial  granted  for.    Johnson  v.  State,  606. 
Remarks  not  necessarily  improper  here.    DaU  v.  Staie,  552. 

33.  Liquor  sale  under  license  by  authority  in  charter  of  town,  un- 

affected by  subsequent  act  prohibiting  sale  within  5  miles  of 
churches  not  therein  situate.    Hart  v.  State,  635. 
If  sale  was  out  of  town,  indictment  should  so  state.    lb. 

34.  Waiver  of  putting  panel  on  prisoner,  by  silence  and  acquiescence. 

Vaughn  v.  State,  731. 
Public  policy  the  only  limitation  on  power  of.    lb. 

35.  Threat  of  deceased,  uncommunicated  to  defendant,  inadmissible 

for  what  purpose.    lb. 

36.  Indictment  using  plural  instead  of  singular  personal  pronoun, 

not  vitiated.    Jackson  v.  Staie,  784. 

37.  Continuance  or  postponement  of  murder  trial,  where  counsel 

relied  on  had  withdrawn  the  previous  night.    Jackson  v.  States 
784. 

38.  Sunday  freight- train,  conviction  of  running,  by  evidence  applying 

to  different  Sunday  from  that  charged.    Jacksmi  v.  State,  787. 
Burden  of  justifying,  on  accused.    It). 
Train  started  after  12o^clock  Saturday  night,  unlawful,  though 

arriving  before  8  o^clock  Sunday  morning,    lb, 

DAMAGES. 

1 .  Excessive,  verdict  not  so.     R.  <!•  D.   Co.  v.  Williams,  16 ;    City  v 

Martin,  21 ;  E.  T.  R.  Co.  v.  King,  443  (Lumpkin,  J.,  dissent- 
ing). 
Aliter:  BurkfiaUer  v.  Oliver,  473. 

2.  Double,  for  general  depreciation,  and  for  rent  of  property  occu- 

pied,  no  presumption  that   jury  allowed.     Ga.  R.   Co.  v. 
Baker,  28. 
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3.  Admissions  as  to  amount  of,  in  letter,  scanned  with  care  if  suscep- 

tible of  more  than  one  construction.      R.  &  D.  R.  Co,   v. 
Kerler,  39. 

4.  Action  for,  one  seeking  employment  and  bitten  by  dogs  in  back 

yard  has,  when.     Conway  v.  Grants  40, 

5.  Special,  not  alleged,  plea  construed  to  claim  general,  only  ;  im- 

properly stricken,  but  evidence  admitted.    AtlanUi  Gkuss  Co, 
V.  Noizet,  43. 
(>.  Recoupment  is  cross-action  ;  allegations  should  be  definite.  2b. 
Against  distress  warrant,  for  failure  to  furnish  rented  hotel  in 
time  agreed  on,  amount  ascertainable  from  evidence  with 
reasonable  approximation.    BriUain  v.  GriggSy  232. 

7.  Dam  on  creek,  land  overflowed.     Cooley  v.  McKinneyj  194. 

8.  Cattle  killing,  triple  damages  for;    liability  as  owner  of  land, 

where  killing  was  on  adjoining  farm  enclosed  with  that  of 
the  slayer  by  fence  common  to  both.     Crawford^  234. 

9.  Recoupment  of  loss  sustained  by  seller's  act  ratified  by  buyer,  not 

allowed,  when.    Houser  v.  Gurr,  433. 
lOt  Amounts  in  other  cases,  not  to  be  considered  in  fixing.     East  T. 
R.  Co,  V.  King,  443. 

11.  Punitive,  for  wrongful  expulsion  of  passenger.     Ih, 

12.  Possession  and  freehold  damaged,  plaintiff  did  not  hold  title,  re- 

covery restricted  to  possession.     Burkhalterv.  Oliver,  473. 

13.  Recoupment  of  payment  on  land  purchased,  which  has  depre- 

ciated in  value,  not  allowed.     Knowies  v.  Elyton  Co.  646. 
N.  Incapacity  of  married  woman  to  labor,  by  physical  injury,  as  an 

element  distinct  from  pain.     Ada.  R.  Co.  V.  Jacobs,  647. 
Implied  from  what  allegation.    76. 
15.  Mental  suffering  from  negligence  of  telegraph  company  in  failing 

to  send  message,  no  recovery  for.     Chapman  v.  Tel.  Co,  763. 

DEBTOR  AND  CREDITOR.    See  Criminal  Law,  o ;   Injunction  and 
Receiver,  1. 

1.  Tax-title  of  claimant  in  fraud  of  prior  mortgage  creditors  ;  what 

charge  proper.     Livingston  v.    Wi^ht,  33. 

2.  Reclamation  of  goods  or  proceeds  from  fraudulent  purchaser. 

MaHin  V.  Burgwyn,  78. 

3.  Insolvent  debtors,  fraudulent  conveyance  by,  to  solvent  creditors, 

injunction  and  receiver  not  granted,  when.    Stillwell  v.  Sav, 
Co.  100. 

4.  Assignment  of  fund  in  county  treasury  due  the  assignor  defeated 

older  judgment  against  him.     Dotterer  v.  Harden,  146. 

5.  Administratrix  being  sole  distributee  and  heir,  creditor  may  sub- 

ject assets  after  dismission.     Crockett  v.  Mitchell,  166. 
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6.  Conveyance  to  debtor's  !*on-in-law  pending  suit,  badges  of  fraud 

numerous,  closely  scanned.     Gregory  v.  (rray,  172. 

7.  Note  payable  in  land  (parol  agreement),  land  must  be  offered,  or 

debtor  not  discharged.     Ckamhlee  v.  Davity  205. 
►Surety  relatively  to  other  makers,  but  principal  as  to  the  cred- 
itor, bound  as  principal,  when.    Jh. 

*s.  Insolvent  debtor  delivered  horse  and  was  to  give  his  note  for 
balance  of  debt,  fi.  fas.  thereby  extinguished.  Edwards  v. 
Bryan,  248. 

i).  Fraudulent,  mortgage  not  so,  by  provision  for  holding  excess  of 
prot:eeds  of  sale  by  mortgagee,  subject  to  mortgagor's  order. 
Code,  §1952,  par.  1,  not  applicable.     Coulter  v.  Lumpkin^  277. 

10.  Insolvency,   no  evidence  of.    Code,  $1952,  not  applicable.    II).; 

Heflin  v.  A'*>er,  30(). 

11.  Judgment  creditor  acquired  no  lien  on  property  to  which  debtor 

held  legal  title,  but  which  equitably  belonged  to  her  chil- 
dren, though  she  conveyed  it  to  a  trustee  who  knew  she 
meant  to  defeat  her  creditor.     Dodd  v.  Bond,  355. 
Credit  was  extended  on  the  faith  of  the  legal  title.    lb. 

12.  Insolvent  trader's  act,   power    of  judge    in  suit  under,  to  im- 

prison defendant  for  contempt  in  not  surrendering  money 
to  the  receiver.     Ryan  v.  Kingshery,  361 . 
No  imprisonment  for  debt.    Jh. 

13.  Waiver  by  guardian  of  jurisdiction,  in  favor  of  ward,  of  no  effect 

on  his  creditors.     Bans  v.   Wolff,  427. 

14.  Amendment  setting  forth  prior  consideration  of  note  given  by 

defendant  after  receiver  appointed.    Bright  v.  R.  Co.  535. 
Relevant    to  petition   for  injunction  and  receiver.     A7jwr  v. 
Dannmberg,  541. 

15.  Assignment  for  creditors,  mortgage  and  other  writings  springing 

from  same  agreement,  construed  as.     Ih. 

Schedules  not  attached,  void.    lb. 

Element  of  trust  brings  instrument  within  the  statute.    lb. 

Liberal  construction  for  creditors ;  strict,  for  debtor  and  as- 
signee.   Ih. 
10.  Fraudulent  conveyance  set  aside  by  bill  under  insolvent  trader's 
act,  making  other  creditors  defendants.    Pool  v.  Gramling, 
053. 

17.  Conveyance  by  insolvent  of  property  in  value  exceeding  debt, 

rightof  other  creditors  to  equitable  administration,  without 
tender  to  secured  creditor.     lb. 

18.  F'raud,  inference  of,  by  mortgagee  leaving  stock  of  goods  with 

mortgagor  under  circumstances  tending  to  show  debt  not 
bona  fide.     Ih, 
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10.  Indorser,  mortgage  to  indemnify,  not  foreclosed,  before  judg- 
ment, for  benefit  of    creditor,  though  principal  debtor  and 
indorser  be  imolvent.    Importei's  Bank  v.  McGheeiHy  702. 
Subrogation,  not  trust,  creditor  depends  on.    lb. 

DECEIT. 

Implied,  thougli    not  expressly  alleged,  in  action  for  damages 
from  fraudulent  sale  of  void  lease.     Chei^ey  v.  Powelly  02^). 

DEDICATION.    See  Slreptn  and  Sitkwcdks. 
DEEDS.    See  Title,  2,  3,  7. 

1.  Intention  clear  from  whole,  read  together,  carried  out  notwith- 

standing literal  repugnancy  in  clauses  of  conveyance.     Thur- 
mondy  182. 

2.  Security,  for  loan  in  1877,  under  parol  contract  for  interest  at 

twelve  per  cent.,  not  void.     Evam  v.  Dial,  2(X). 

3.  Intent  to  create  estate  tail,  passed  fee.     Durant  v.  Midler ,  251. 

4.  Attestation  of,  by  domestic  notary,  need   not  be   under  seal. 

Lamar  v.  Coleman ,  417. 
By  (rlerk  of  inferior  court  since  Jan.  1,  1863,  not  proper  for 
.    record..   Kennedy  v.  McCardel,  454. 

5.  Cancellation  of,  no  ground  for,  that  by  mistake  it  was  made  to 

the  bank's  president  instead  of  the  bank  itself,  as  security 

for  loan,  though  absolute  on  face.     Dotterer  v.  Freeman,  470. 
No  ground  for,  if  half-interest   conveyed  to  defendant,  though 

plaintiff  own  the  other  half.     Latham  v.  Inman,  505. 
ii.  Usury  in  last  of  several  renewal  notes,  not  make  void  if  no  usury 

in  the  loan  or  contract.     Dotterer  v.  Freeman,  480. 
7.  Record  in  twelve  months,  statute  inapplicable  where  only  one 

conveyance  was  made,  first  purchaser  having  an  equity  by 

payments  made.     Latham  v.  Inman,  505. 
Bond  for  title  might  be  within  the  statute,    lb. 
s.  AVarranty,  breach  of,  by  eviction,  not  established  by  sale  under 

mortgage  given  by  defendant's  vendor,  when.    Hamilton  v. 

Lnsk,  520. 
0.  Alabama  mortgage  (passing  title  and  seizin)  and  deed  both  exe 

cuted  same  dav,  no  presumption  that  mortgage  was  right- 
ful,   lb. 

10.  Tender  of,  before  suit  on  note  for  part  pric*,  other  notes  not  due, 

not  required.     Kitowlen  v.  Ely  ton  Co.  642. 

11.  Covenant  implied,  in  quitclaim,  breach  of,  none  where  warranty 

only  against  vendors,  and  no  fraud.    McDonough  v.  Mar- 
tin, 675. 
Recital  of  seizin,  no  covenant,  when.    II). 
VI.  Failure  of  title,  no  fraud  or  misconduct,  no  defence  to  action  on 
note  for  part  price.    lb. 
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13.  Security  to  loan  at  eight  per  cent.,  usurious  in  New  York,  con- 
tract enforceable  here,  when.    Jackson  v.  Am.  Co.   756. 

DEMAND.    See  Banks,  3. 

DEMURRER.     See  Practice  in  Superior  Court,  0. 
DILIGENCE.    See  Negligence. 
DISPOSSESSOHY  WARRANT. 

Tenants  under  executory    agreement   for  ten  year  lease,  were 
tenants  at  will,  when.     Weed  v.  Lindsay,  695. 

DISTRESS  WARRANT. 

1.  Jurisdictional  fact,  residence  o    defendant  or  his  possession  of 

property   in  the  county,  must  be  allege<L     Cohen  v.  Cand- 
ler, 208.     Description  of  rented  property,  no  substitute,    lb. 
Levy  dismissed  on  motion  at  second  trial  of  claim  case,  the 
warrant  being  void,     lb, 

2.  Jurisdiction  of  city  court  of  Savannah  to  trj^  issue  on  warrant  for 

over  $1()0.     da.  Ass'n  v.  Owens^  224. 
Plea  to,  because  warrant  not  returnable  thereto,  does  not  raise 
the  question  whether  it  can  be  issued  by  justice  of  the  peace 
on  affidavit  before  him ;    motion  to  dismiss  levy  or  quash 
warrant  should  be  made.    lb. 

3.  Recoupment  of  damages  from  failure  to  furnish  rented  hotel  in 

time  agreed  on.     Brittain  v.  Griggs,  232. 

4.  Claimant  could  not  show  by  evidence  that  ground  of  issuing, 

was  not  true  ;  could  attack  for  cause  apparent  on  face  of 
record,  or  could  show  payment.    Home  v.  Povell,  637. 

DIVORCE. 

Revision  of  second  verdict  not  constitutional.    Moniforl,  641. 
Verdict  allowed  both  parties  to  marry  again,  not  modified  by 
oral  explanation  of  jury.    lb. 

DOWER. 

Executor's  individual  note  for  legacy  in  lieu  of,  widow's  election 
to  take,  not  binding  on  her,  when.     Hill  v.  Hill,  612. 

DRAFTS.    See  Acceptance. 
ELECTION.    See  Doiver. 
ELECTIONS. 

1.  Local  act  for  public  schools  must  be  approved  by  two  thirds  of 
whole  number  of  qualified  voters.    Mayor  v.  Wade,  699. 
Whole  number  ascertainable  by  proper  registration  ordinance, 
not  by  ordinance  applying  only  to  elections  for  municipal 
officers,    lb. 
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2.  Registration  adds  no  qualification  to  voters,  but  identifies  them 
as  persons  qualified.    Ih. 
List  for  last  municipal  election  used,  election  void.    Ih. 

EQUITY.    See  Injunction  and  Beceiver ;  Liens^  4,  6. 

1.  Multifarious  petition  for  account,  waiving  discovery,  against  ex- 

ecutors of  petitioners'  father,  and  against  three  successive 
guardians.     Farmer  v.  Rogers^  162. 

2.  Jurisdiction  of  court  in  county  where  guardian's  letters  issued, 

none  where  he  resided  in  other  county.    Ba^  v.  Wolff,  427. 
Waiver,  of  no  effect  on  his  creditors.     lb. 

3.  Cancellation  of  deed,  no  cause  for,  that  title  was  conveyed,  by 

mistake,  to  the  bank's  president  and  not  the  bank  itself. 
DoUerer  v.  Freeman^  479. 
No  ground  for,  if  title  to  half-interest  passed  to  defendant, 
though  plaintifTs  be  owners  of  the  other  half.    Latham  v. 
Inman^  605. 

4.  New  trial  granted  on  motion  at  same  term  when  bill  taken  pro 

confesso,  unless  bill  show  all  facts  requisite  to  recovery  ;  es- 
pe<;ially  where  record  tends  to  show  injustice  has  been  done. 
Dolierer  v.  Freeman y  480. 
.5.  Insolvent  trader's  act,  bill  under,  used  to  set  aside  fraudulent 
conveyance  to  creditors  made  parties  defendant.  Pool  v. 
Oramlingy  fJ53. 

6.  Indorser,  mortgage  to  indemnify,  not  proceeded  on  by  creditor 

before  judgment,  though  principal  and  indorser  insolvent ; 
subrogation,  not  trust,  being  applicable.  Importers  Bank  v. 
McGhees,  702. 

7.  Impound  assets  before  judgment,  creditor  cannot,  right  to  pre- 

serve security  being  personal  to  indorser,  and  creditor  not 
subrogated  thereto,    lb. 

ESTATES.     See  Administrators  and  Executors. 

1.  Life,  in  one  of  vendees,  with  remainder  as  to  half-interest  in 

others  not  parties  to  the  deed,  notwithstanding  literal  repug- 
nancy in  clauses  of  conveyance.     Thurmond,  182. 

2.  Vested  remainder  taken  by  testator's  son  as  tenant  in  common, 

devise  construed.    Shipp  v.  Gibbs,  184. 

3.  Equitable,  in  fee,  conveyed  by  deed  with  intent  to  create  an 

estate  tail,  when.    Durant  v.  Muller,  251. 

4.  Marriage  contract  with  second  husband  in  1857,  did  not  affect 

estate  taken  by  children  of  the  first  marriage.    Smith  v. 
Pitner,  710. 
V  88  M 
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KSTOPPEL.     See  Adminigtrators  mid  Execvton,  10;    Contracts,  6,  7; 

Judgments,  2. 

1.  Removal  to  U.  8.  Court  not  hindered  by  agreement  to  be  bound 

by  judgment  of  State  Court,  when.  So.  Pac,  Co.y.  Stewart,  13. 

2.  C  aimant  (wife  of  mortgagor)  not  estopped  by  her  admission, 

when.     Morris  v.  Winkles,  720. 

EVIDENCE. 

1.  Custom  or  habit  of  corporation  by  its  servants  generally,  when 

not  admissible.     Atla,  R.  Co.  v.  Ilolcomhe.  9. 
But  servant  with  particular  duty,  allowed  to  testify  to  his  own 
invariable  habit,  when,    lb, 

2.  Conflict  in,  and  credibility  of  witnesses.    R.  &  D.  R,  Co.  v.  Wright, 

10;  Cofdf^y  v.  McKinney,  194;  Kendrick  v.  Visage,  275;  J/c- 
Bride  v.  Ba^Uy,  462 ;  Glover  v.  Cooper,  465 ;  Pool  v.  Cattahan, 
468  ;  Schroder  v.  Palmer,  578  ;  Price  v.  Bell,  740. 

3.  Admission  may  be  met  by  proof  of  mistake.     R.  <t*  Z).  -R.  Co.  v. 

Kerler^  39. 
Scanned  carefully  if  susceptible  of  another  construction.    lb. 

4.  Hearsay,  testimony  that  may  rest  on  personal  knowledge  not 

excluded  as,  unless  affirmatively  so  appearing.  Atla,  Co.  v. 
Xoizet,  43. 

5.  Attorney  of  deceased  borrower  competent  in  controversy  between 

his  widow  and  e.<?tate  of  lender,  to  prove  circumstances  of 
loan,  and  admission  of  repayment.     Rodgers  v.  Moore,  88. 

6.  Value  of  land  pertinent  on  issue  whether  conveyance  was  abso- 

lute or  only  as  security  for  loan.     lb. 

7.  Conviction  of  cheating  on  false  representations,  though  mixed 

with  true  ones  also  material.    Hathcork  v.  State,  91. 

8.  Fraudulent  representations  of  solvency  to  induce  credit,  unlim- 

ited credit  with  another  not  relevant  on  trial  for.    lb. 
Liabilities,  renewal  notes  to  show  amount  of.    lb, 

9.  Objections  made  when  the  evidence  was  offered  must  be  speci- 

fied, to  have  error  in  admitting  it  considered.     Hathccck  v. 
State,  91 ;  Bennett  v.  McConnell,  178;  Jackson  v.  State,  784. 
Error  in  admitting  or  excluding,  without  effect  on  controlling 
elements.     Wolf  v.  R.  Co.  210. 

10.  Perjury  on  trial  in  court  of  record,  conviction  should  be  sustained 

by    record  itself    or    authenticated    transcript.      Hejlin  v. 
State,    151. 
Relevant  to,  that  accused  tried  to  induce  another  to  give  false 
testimony  on  same  trial.    lb. 

11.  Newly  discovered,   not  cumulative  and  probably  productive  of 

different  result,  as  ground  for  new  trial.     Gregory  v.  Har- 
rW/,  170;  Dale  V .  State,  bo2. 
New  trial  not  granted  for,  when.    Uarmon  v.  R,  Co.  261. 


Digitized  by  VjOOQIC 


Reports.]  INDEX.  851 

12.  Declarations  of  principal's  attorney,  the  son  and  agent  of  the 
surety,  made  to  the  surety,  not  admitted  to  prove  restora- 
tion of  collaterals  deposited  with  him  by  tlie  principal  as 
indemnity  against  loss.  Gray  v.  PhiUipSf  199. 
Of  ownership,  by  returning  land  for  taxation,  should  have 
been  while  in  possession,  to  be  admitted  against  declarant's 
wife.     Morris  v.  Wmlcles\  719. 

K5.  Res  gentry  whole  of,  including  declarations,  admitted  on  trial  for 
perjury.    Heflin  v.  State,  151. 
Of  homicide,  that  immediately  afterwards  the  accused  started 
off  and  a  bystander  said,  '*  Call  the  police !  "  whereupon  the 
accused  snapped  the  rifle  at  her.    Johnson  v.  Staley  203. 

14.  Brief  of,  not  expressly  mentioned,  but  bill  of  exceptions  speci- 

fying "a  statement  of  the  oral  evidence"  of  certain  wit- 
nesses, construed  as  referring  to  a  regular  brief.  BriUain  v. 
Griggs,  232. 

What  necessary,  for  compliance  with  act  of  1889.  Ryan  v. 
Kingsbery,  361. 

Filing  of,  on  motion  for  new  trial.  See  Practice  in  Superior 
Court,  3. 

Amendable  after  agreement,  approval  and  filing.  Price  v. 
Bell,  740. 

Should  contain  nothing  but  evidence.     7^. 

15.  Real  estate  broker's  sale,  contract  for,  construed  in  light  of  testi- 

mony.    Emery  V.  Atlanta  Exchange,  S2i. 

16.  Custom  of  brokers  inadmissible  in  suit  on  contract,    lb. 

17.  Compromise,  offer  of,  excluded,    lb. 

18.  Principal  in  second  degree  convicted  under  indictment  charging 

him  as  principal  merely.     Collins  v.  Stale,  347. 

19.  Hearsay,  statement  by  one  jointly  indicted,  that  accused  hired 

him  to  commit  the  crime.    lb. 
Not  rendered  admissible  on  cross-examination  because  a  con- 
versation of  which  it  was  not  a  part  had  been  given  on  direct 
examination,     lb. 

20.  Accomplice,  self-criminating  labrication  of,  produced  by  threats 

and  coercion,  not  support  conviction.    lb. 

21.  Claimant's  recognition  that  property  was  the  mortgagor's,  shown 

by  prior  mortgage  executed  in  claimant's  presence.  Free- 
man V.  Coleman,  421. 

22.  Attestation  of  mortgage  or  deed  by  domestic  notary  public  need 

not  be  under  seal.     Lamar  v.  Coleman,  417. 

23.  Trespass  in  entering  and  cutting  timber,  location  of  dividing 

line  relevant,  county   surveyor's  testimony,  with  plat  he 
made  in  processioning  th^  land.  '  Gunn  v.  Harris,  439. 
Defendant  present  when  line  run,  no  inference  that  he  knew 
where  it  was  when  he  trespassed,    lb. 
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24.  Construction  of,  adopted  which  is  less  favorable  to  interest  of 

party  testifying.    Burkhalter  v.  Oliver,  478. 

25.  Homestead  taken  by  plaintiff  did  not  strengthen  her  title,  and 

was  irrelevant  here.     Latham  v.  Inman^  505. 
20.  Ck)nfession  or  criminating  admission,  induced  by  statement  of 

arrester  in  presence  of  sheriff,  should  be  excluded,  when. 

Qreen  v.  Stale,  516. 
To  sheriff  on  admonition,  of  doubtful  admissibility.    Smith  v. 

Stale,  627. 
Better  to  show  free  and  voluntary  by  preliminary  evidence,  lb. 

27.  Admission  of  one  defendant  against  his  own  interest,  received  to 

affect  him,  not  his  codefendants.     Kiser  v.  Dannenberg,  541. 

28.  Marriage  in  other  State,  cohabitation  and  birth  of  children  pre- 

sumed valid,  on  trial  for  bigamy,  when.     Dale  v.  Stale,  552. 

29.  Liquor  sale  by  express  C.  0.  D.,  agent's  knowledge  in  completing, 

proved  by  circumstances.     Orabb  v.  Stale,  584. 

30.  Distress  warrant  not  open   to    attack  by  claimant  by  evidence 

that  ground  of  issuance  was  not  true.    Home  v.  PmoeU,  637. 

31.  Records  destroyed,  parol  to  show  suits  brought  against  adminis- 

trator, and  defended.     Rudolph  v.   Underwood^  664. 

32.  Dead  usee,  payment  to,  not  testified  by  administrator  defendant, 

unless  made  in  presence  of  co-usee  testifying  to  contrary.  Ih. 

33.  Bidder  at  sale  bought  off,  testimony  of  amount  he  intended  to 

bid,  proper;  knowledge  of  buyer,  immaterial.      Barnes  v. 
Mays,  696. 

34.  Taxation,  return  of  property  for,  is  mere  declaration  of  owner- 

ship.   Morris  v.   Winkles,  719. 
Possession  should  appear,  to  be  admi  ssible,  when.    lb. 

35.  Mortgage  foreclosed  other  than  the  one  executed,  not  admissible 

for  claimant  not  holding  under  mortgagor,    lb. 
S6.  Conclusions,  not  facts,  that  engineer  had  time  to  give  signals,  etc. 

Dowdy  V.  Ga.  R.  Co.  726. 
37.  Uncommunicated  threat  inadmissible  to  show  deceased  fired  first 

shot.     Vaughn  v.  State,  731. 
;i8.  Prisoner's  statement  cannot  lay  foundation  for  testimony  otlier- 

wise  incompetent.    lb. 
Charge  of  court  should  keep  evidence  distinct  from,    76. 
.39.  Rejected,  afterwards  received,  no  error.    lb. 

40.  Partnership  sued,  evidence  that  debt  was  against  partner  only, 

admissible  under  general  issue.    Price  v.  Bell,  740. 

41.  Contract    of   service,    subsequent    agreement  incompetent   as 

reason  for  changing,  when.    Stix  v,  Rou^ston,  743. 

42.  Security  deed  to  show  situs  of  contract,  in  suit  on  note  with  usury 

pleaded.    Jackson  v.  Am,  Mtg.  Co.  756. 
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EXECUTIONS.    See  Cmtracis,  5. 
1.  Nulla  bona  eniry  by  constable  of  other  district  in  same  county, 
prevents  dormancy.     Bennett  v.  McConnelly  177. 
Presumably  based  on  search  for  property,    lb, 
Sheriflf  may  levy,  though  from  justice's  court,  without  such 
search  or  entry,  after  plaintiff  has  filed  deed  under  code, 
§1969  et  seg.     lb, 

2.  Sale  made  under  code,  1^1969  et  seq,,  though  judgment  and  execii 

tion  fail  to  show  that  debt  was  secured  by  conveyance,    lb. 

3.  Variance  from  judgment,  none;  judgment  at  December  term,  re- 

cited as  of  December  20.    St^e.h  v.  Cochran^  296. 

4.  Loss  of,  discovered  during  trial  of  claim  case,  copy  established 

inslanter.    Calling  it  an  alias  made  no  difference.    Freeman 
V.  Coleman^  421. 
Not  in  all  respects  an  accurate  copy  of  original  afterwards  dis- 
covered, not  cause  for  new  trial.    Jb. 

EXECUTORS.    See  Administrators  and  Executors. 

EXEMPTION.    See  Homestead  and  Exemption^  3. 

FENCE.    See  Stock  Law. 

FORGERY.    See  Criminal  Law,  1 ;  Indorsement,  2. 

FRAUD.    See  Criminal  Law,  5. 

1.  Tax-title  void  as  against  prior  mortgage  creditors,  when.    Liv- 

ingston v.  Wright,  33. 

2.  Reclamation  of  g'  ods  or  proceeds  on  account  of,  before  term  of 

■  credit  has  expired.     Martin  v.  Burgtvyn,  78. 

3.  Sale  by  insolvents  to  solvent  creditor  for  apparently  inadequate 

price,  injunction  and  receiver  not  generally  granted ;  the 
purchaser  should  be  allowed  to  give  bond.  StilhoeU  v.  Sav, 
Co.  100.    (See  10  below.) 

4.  Badges  of,  numerous,  conveyance  closely  scanned.    Gregory  v. 

Gray,  172.  ' 

5.  Mortgage  with  power  of  sale,  excess  of  proceeds  to  be  held  sub- 

ject to  mortgagor's  order,  not  fraudulent.  Coulter  v.  Lump- 
kin, 277. 

6.  Creditor  could  not  subject  children's  property  on  the  faith  of 

which  he  had  extended  credit  to  their  mother  who  held  the 
title  in  her  own  name,  when.    Dodd  v.  Bond,  358. 

7.  Contract  of  release,  signature    procured   by,   when  tender  of 

amount  paid  not  necessary.    Butler  v.  R.  Co.  594. 

8.  Misrepresentations  inducing  purchase  of  fictitious  lease,  deceit 

implied,  action  for  damages  lies.     Cheney  v.  PmveU,  629. 
Caveat  emptor  not  applicable,    lb. 


Digitized  by 


Google 


854  INDEX.  [88  Ga. 

9.  Land  purchase  at  excessive  price  induced  by,  when  plea  not 
sustainable.    Knowlm  v.  Elyton  Co.  642. 

10.  Conveyance  by  insolvent,  to  creditor,  of  land  in  value  greatlv 

exceeding  debt,  right  of  other  creditors  to  equitable  admin- 
istration.   Pool  V.  Gramling^  653. 

11.  Mortgaged  stock  of  goods  left  with  mortgagor,  with  circumstances 

tending  to  show  mortgage  not  bona  fidp.    Ih. 

12.  Bidder  at  administrator's  sale  bought  off,  sale  set  aside,  after 

tender  back.    Bame»  v.  MaySy  696. 
Evidence  of  amount  intencjed  to  be  bid,  admissible,    lb, 

FRAUDS,   STATUTE    OF. 

1.  Oral  purchase  of  goods  over  $50,  with  instruction  to  deliver  to 

third  person,   not  within,  when.  Schroder  v.  Palmer^  578. 

2.  Bidding  oflf  land  under  agreement  stipulating  that  it  shall  be 

divided  afterwards,  is  within.    Roughton  v.  Rawiings,  819. 
Part  performance  not  result  from  forbearing  to  bid.     lb. 

GARNISHMENTS.    See  Pes  Adjudicata, 

1.  Party  to,  defendant  in  Ji.  fa.  is  not,  and  cannot  have  new  trial  on 

his  sole  motion,  garnishee  acquiescing  in  verdict  against 
himself  in  the  issue  on  his  answer.     Foster  v.  Haynes^  240. 

2.  Justice's  court,  appeal  to  jury  in,  garnishee  may,  from  judgment 

by  default,  for  faihire  to  produce  books.  Boozer  v.  Fuller, 
2t)5. 
:5.  Judgment  on  bond  to  dissolve,  not  entered  before  judgment  ob- 
tained against  pr(»perty  or  fund.  When  not  too  late  for 
defendant  to  set  up  invalidity  or  discharge  of  judgment 
against  him.  Whiteliead  v.  PatUrxonf  748. 
Refusal  to  strike  answer,  not  error,  lb, 

GUARDIAN  AND   WARD. 

1.  Account  by  executors  and  three  successive  guardians  prayed, 

discovery  waived,  petition  multifarious.     Fanner  v.  Rogers^ 

162. 
Jurisdiction,  none  in  court  of  equity  of  county  where  letters 

were  granted.    Bass  v.  Wolffs  427. 
Waiver  of  jurisdiction  by  guardian,  of  no  effect  as  to  his  cre<i- 

itors.     lb. 

2.  Surety  of  guardian  appointed  in  1867,  liable  for  non-account  of 

property  or  money  of  ward  afterward  received   from  any 
source.    Huson  v.  Green^  722. 
Additional  bond,  power  to  require,  discretionary,    lb, 

HEIRS.    See  Administrators  and  Executors ;  Husband  and  Wife,  5. 
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HOMESTEA.D  AND  EXEMPnON.    See  Title,  14. 

1.  Died  of  husband  and  wife  reciting  merely  that  the  property  had 

been  set  apart  as,  executed  in  Alabama,  not  prevent  con- 
veyance of  wife's  prior  title,  when.     Palmer  v.  Smith,  84. 

2.  Dependent  female  arrived  at  age,  not  extended  for.     Vornberg  v. 

Ow>m,  237. 

3.  Provisions,  com  in  shuck,  set  apart  under   code,  §2039(b),  ex- 

empt notwithstanding  waiver,  when.  Cochran  v.  Har- 
vey,  352. 

HUSBAND  AND  WIFE.    See  Criminal  Law,  21. 

1.  Conveyance  to  pay  husband's  debt  void  only  as  against  wife  at 

her  election ;  coverture  not  available  to  a  stranger  to  her  title. 
Palmer  w.  Smith,  84. 

2.  Homestead,  deed  executed  in  Alabama  reciting  merely  that  the 

land  conveyed  had  been  set  apart,  not  prevent  conveyance 
of  wife's  prior  title,  when.     lb. 

3.  Conveyance  to  wife ;  no  evidence  that  husband  was  insolvent  or 

that  plaintiffs'  debt  was  in  existence.    Heflin  v.  Ktser,  300. 

4.  Mortgage,   consent  by  married    woman  to  execution  of,  what 

charge  sufficient.     Freeman  v.  Coleman,  421. 
Recognition  by  her  that  property  was  mortgagor's,  shown  by 

prior  mortgage  executed  in  her  presence.    lb. 
For  debt  of  husband,  invalid.     Morris  v.  Winkles,  721. 

5.  Marriage  settlement  on  second  marriage  in  1857,  held  off  hus- 

band's rights,  but  did  not  affect  estate  taken  by  children  of 
the  first  marriage.     Smith  v.  Pitner,  710. 

6.  Purchase  by  wife  of  goods  husband  was  bound  to  supply ;  pre- 

sumed sold  on  his  credit,  when.     Morn»  v.  Winkles,  721. 

ILLEGALITY. 

Judgment  on  appeal  from  justice's  court  held  at  illegal  place, 
not  open  to.     Green  v.  AlexamUr,  10 1. 

IMPRISONMENT.    See  ComtitiUional  Law,  1. 

INDICTMENT.    See  Criminal  Law,  2,  0,  12,  18,  26,  30,  31,  33,  36,  38. 

INDORSEMENT. 

1.  Collaterals  received  from  payee  and  indorser  need  not  be  retained 

by  indorsee  to  save  the  acceptor,  who  is  the  real  debtor. 
Fowler  v.  Bank,  29. 

2.  Forged ;  check  was  returned  by  bank  on  which  it  was  drawn,  to 

bank  which  paid  it  on  the  indorsement,  and  entries  charging 
the  amount  to  the  depositor  cancelled;  payee  had  no  action 
for  money  had  and  receiv.^d.     Freeman  v.  Bank,  252. 
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3.  Mortgage  to  indemnify  indorser  not  proceeded  on  before  judg- 

ment, nor  in  behalf  of  creditor,  though  principal  debtor  and 
.   indorser  be  insolvent.    Importers  Bank  v.  McGhees^  702. 

INJUNCTION. 

1.  Kailroad  track  across  street  restrained,  discretion  not  abused. 

Brunswick  R.  Co,  v.  Mayor,  68. 

2.  School-house,  refusal  to  restrain  interference  with,  no  abuse  of 

discretion.    Board  of  Educaiion  v.  McRee^  214. 

INJUNCTION  AND  RECEIVER. 

1.  Granted  with  statement  that  one  of  the  petitioning  creditors  did 

not  have  a  valid  debt,  no  adjudication  of  that  question,  no 
order  of  dismissal  as  to  any  creditor  appearing.  Wailaee  v. 
Johnson,  68. 

2.  Verification  should  precede  action  on  petition,  but  if  defective, 

may  be  supplied  by  affidavits  at  bearing,  in  discretion  of 
judge.  Martin  v.  Burgwyn,  78. 
Lack  of,  no  cause  for  dismissal  at  final  hearing,  when.  Ba9s  v. 
Wolff,  427. 
8.  Credit  term  unexpired,  but  fraud  in  purchase  alleged  and  con- 
tract of  sale  repudiated,  petition  has  equity  on  which  to 
reclaim  goods  or  proceeds;  receiver  for  money  and  books 
appointed.    Martin  v.  Burgwyn,  78. 

4.  Specific  in  description  of  notes  and  books,  order  was.    lb, 

5.  Contempt  in  not  surrendering  assets,  what  answer  relieves,    lb. 

Assets  otherwise  reached  by  making  another  party  defendant, 
or  by  regular  action  by  the  receiver,    lb, 

6.  Bond  and  security  in  lieu  of,  solvent  creditor  who  purchased 

property  of  insolvent  firm  should  be  allowed  to  give,  when. 
Siillwell  v.  Sav,  Co.  100. 

7.  Fraudulent  conveyance  by  insolvents  to  injury  of  other  creditors, 

not  cause  for  interlocutory  interference,  when,    lb, 

8.  Not  made  available  by  uniformity  procedure  act  of  1887,  where 

not  so  before.    lb, 
\).  Petition  for,  under  trader*s  or  assignment  acts,  not  supported, 
when.    lb, 

10.  Supersedeas,  order  for,  must  be  obtained;  does  not  result  from 

filing  bill  of  exceptions,  etc.    liyan  v.  Kingsbery,  361. 

11.  Imprisonment  for  contempt  in  not  turning  over  money  to  the 

receiver,    lb, 

12.  Amendments  relevant  to  petition  for.    Kiser  v.  Dannenberg,  541. 

13.  Discretion  in  granting,  not  abused.    lb. 

INSOLVENCY.    See  Debtor  and  Creditor,  3,  10,  12,  16-18;  Injunction 
ard  Beceiver,  6,  7,  9. 
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INSURANCE. 

Whole  loss  settled  under  six  policies,  no  recovery  on  seventh 
by  insured;  liability  under  it  is  for  contribution  to  the  other 
six  companies.     WUliamsburg  Co.  v.  Gwinn,  65. 

INTEREST  AND  USURY. 

Jl.  New  promise  by  entry  on  note,  lej^al  rate  of  conventional  inter- 
est continued.     Crockett  v.  Milchellf  1(56. 

2.  Deed  securing  loan  under  parol  contract  in  1877  for  interest  at  12 
per  cent.,  not  void,  though  excess  of  7  per  cent,  not  collect- 
ible.   Emns  V.  Dial,  209. 

:5.  Note  dated  March  4th,  1885,  bearing  interest  after  maturity,  pay- 
able  "on  the  5th  March  after  date,"  matured  in  1886,  not 
1885,  when.    Neal  v.  Reams,  298. 

4.  Note  in  renewal^  containing  usury,  not  make  security  deed  void 

where  no  usury  was  in  the  loan  or  contract.  Dotterer  v.  Free- 
man,  480. 

5.  Situs  of  contract,  security  deed  to  show.    Jackson  v.  Am.  Co,  756. 

6.  New  York  lender,  Georgia  borrower,  rate  usurious  there,  lawful 

here;  contract  enforceable,  when.    76. 

JUDGE. 

Disqualified  from  presiding  on  perjury  trial,  not  by  having 
presided  on  the  trial  where  the  perjury  was  committed ;  nor 
by  private  advice  to  counsel  for  accused  to  induce  him  to 
plead  guilty.     Hejlin  v.  State,  151. 

J  U DGMENTS.    See  Ejcecutions,  3. 

1.  Lien  of,  did  not  attach  to  fund  in  county  treasury  due  assignor; 

assigpment  took  precedence,  though  younger.  Dotterer  v. 
Harden,  145. 

2.  On  appeal  from  justice's  court,  not  open  to  illegality  for  illegal 

location  of  justice's  court ;  both  parties  had  their  day  in 
superior  court.     Green  v.  Alexander,  163 . 
:{.  Dormant,  though  not  so  at  defendant's  death  leaving  solvent  es- 
tate, and  though  older  than  judgment  not  dormant,  cannot 
take  fund  on  rule.     Colson  v.  Kennedy,  174. 

4.  Dormancy  prevented  by  entry  of  nulla  bona  by  constable  of  the 

county  though  not  of  the  district.    Bennett  v.  McConnell,  177. 

5.  Nulla  bona  entry  presumably  based  on  search  for  property.    lb, 
b.  Sale  under  code,  ifl969  et  seq,,  made  by  sheriflf  under  his  levy 

without  previous  search  for  personalty,  though  execution 
issued  from  justice's  court  and  judgment  fail  to  ghow  that 
the  debt  was  secured  by  conveyance.    lb. 
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7.  Payment  of,  pending  writ  of  error,   no  supersedeas  sued  out,  no 

cause     for    dismissal ;    money     recoverable    on     reversal. 

R.ii'D,  Co.  y.Buice,  180. 
H,  Lien  of,  not  defeated  by  four  years  possession  of  defendant  under 

(1)  homestead  law,  (2)  bond  for  title  from  claimant,  and  (3) 

rent  contract  with  claimant,    under  evidence.     Ponder  v. 

Graflin,  186. 
9.  Set  aside  at  third  term,  should  not  be,  where  rendered  by  default 

at  second  term  and  no  motion  then  made  to  open  the  default. 

Camp  v.  Phillips^  415. 

0.  Pdi'tition,  not  a  judgment  in  rem.    IxUham  v.  Inmarif  514. 

Not  binding  on  persons  not  parties.     If'. 

11.  Foreclosure  of  mortgage  regular,  not  attacked  by  claimant  not 

holding  under  mortgagor.     Morris  v.  Winkles,  717. 

12.  Garnishment,  bond  to  dissolve,  no  judgment  entered  on,  until 

judgment  obtained  against  property  or  fund.  Wnen  not  too 
late  for  defendant  to  set  up  discharge  or  invaldity  of  judg- 
ment against  him.     Whitehead  v.  Patterson,  748. 

JURLSDICTION.  See  Attachmmts,  2;  Distress  Warrant,  1,2;  Guar- 
dian and  Ward,  1 ;  Judgments,  2 ;  Municipal  Corporations,  3 ; 
Practice  in  Superior  Court,  11,  15  ;  Removal  of  Causes,  5. 

JURY  AND  JURORS. 

1.  Discharge  of  juror  for  incompetency  and  substitution  of  another, 

after  all  evidence  in,  and  trial  proceeded  with,  illegal ;  mis- 
trial declared  after  discharge.    Sim:n:fn9  v.  Sla^e,  272. 
Not  ruled  that  it  was  proper  to  discharge  him  then.     lb. 

2.  Name  of  juror  known  sometimes  as  W.  W.,  and  sometimes  as 

W.  M.  Bradley,  may  be  on  jury-list  either  way.      Pool  v. 

Callahan,  468. 
Not  on  tax- receiver's  books,  no  cause  for  new  trial,   where 

objection  not  made  till  after  verdict.     Ih. 
S.  Strikes,  defendants  iu  civil  case,  with  distinct  interests,  must 

join  in;    each  cannot  have  full  number.     Pool  v.   Gram- 

ling,  653. 
Exceeded,  jury  reduced  to  eleven,  last  man  stricken  should  be 

restored,    lb. 

4.  Waiver  of  p  itting  pauBlon  prisoner,  by  silence  and  acquiesce  ace. 
Vaughn  v.  Slate,  732. 

JUSTICES'  COURTS. 
1.  Appeal  to  jury  in,  b3fore  artioriri  alleging  error  in  rendition 
of  judgment  for  debt  by  account  for  less  than  $50.    Johnson  v. 
Cnmininga,  12. 


Digitized  by 


Google 


Reports.]  IXDEX.  859 

2.  Judgment  on  appaal  frona,  not  open  to  illegility  because  jus- 
tice's c  mrt  was  not  held  at  the  court  house  established. 
Green  v.  Alexander y  161. 

•S.  Executions,  general  rule  as  to  collection  of,  not  applicable  to 
edforceuient  of  fi.fa,  against  specitic  land  pledged  to  secure 
debt.     Bennett  v.  Mc Connelly  177. 

4.  Garnishee  miy  appaal  to  jury  in,  f ro  n  jiidgnsnt  by  default  for 
failure  to  p-odu3e  books.     Boozer  v.  Fu^ler^  295. 

LA.NDLORD   AND  TENANT. 

1.  Rent  note,  stipulation  for  release  in  case  of  tire,  left  out  of,  by 

consent,  not  by  fraud,  accident  or    mistake,  no  d*feace. 
Stafford  v.  Staunton,  298. 

2.  Lien  for  board  of  partner,  nona  against  the  ton  mt  partnership, 

when.     Reynolds  v  Hindmany  314. 
.3.  Receiver  in  possession  with  hands  employed  to  gather  crop,  what 
statements  by  landlord  will  not  subject  him  to  liability  for 
increased  expenses.    lb. 
4.  Holding  over  by  tenant  from  year  to  year,  what  conduct  so  con- 
strued.    Caranaugk  v.  Clinch,  610. 
Surrender  of  premises  must  be  complete.     Ih, 
6.  Contract  for  tei-year   le.ise   unexecuted,  holders   under,  were 
tenants  at  will,  when.     Weed  v.  Lindsay,  686. 
Violation  of,  by  landlord,  in  preparing  premise?  for  occupation, 
was  no:  a  license  to  occu^)y.     lb. 

LIRCENY.    Sje  Cr'minal.  L^iv,  2,  3,  26. 
LAWS.     See  Constitutional  Lur ;  Statutes. 
LEVY  AND  SALE.     See  Ereeutions ;  IllegalUy. 

1.  Justice's  court  execution  levied  by  sheriff  without  search  for 

person  ilty,  and  sale  made  under  code,  ?1969  et  seq.    Bennett 
v.  McConnell,  177. 

2.  Homestead  estate  expired,  property  subject  to,  though  one  ben- 

eficiary is  a  dependent  female.      Vornberg  v.  Oivsns,  237. 
41  Dismissal   as  to  part  of  personalty  mortgaged,  not  prevent  sale 
of  the  residue,  when.     L^imar  v  Coleman,  417. 

LIBEL.     See  Slarider. 

1.  Protest  of  manufacturer's  acceptance,  false  and  malicious,  though 

showing  that  no  legal  demand  was  made,  actionable.    May 
V.  Junes,  JW8. 

2.  Bank  not  liable  for  libelous  protest  by  notary  public  (its  em- 

ployee and  agent),  unless  it  sh.ired  in  the  production  or  puln 
lication.     Ih 
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LIENS. 

1.  Assignment  of  fund  in  county  treaeuiy  due  the  assignor,  not  de- 

feated by  older  judgment,  when.     DoUerer  v.  Harden,  145. 

2.  Enforcement  of  justice's  court  judgment  against  specific  property 

pledged,  under  code,  §1969  et  seq.    Bennett  v.  McConneVy  177. 

3.  Discharge  of  property  from  judgment  not  levied  for  four  years, 

did  not  occur,  under  what  facts.    Ponder  v.  Graflin,  186. 

4.  Equitable,  did  not  arise  for  third  person  who  advanced  part  pur- 

chase money,  took  vendee's  note,  became  surety  for  balance 
and  received  deposit  of  deed  as  collateral.     Davis,  391. 

5.  Landlord  accepting  partnership  in  lieu  of  original  tenant,  has  no 

Hen  against  it  for  his  board  when.  Kei/nolds  v.  Hindman,  314. 

6.  Creditor  acquired  none  though  he  extended  credit  to  mother  on 

faith  of  property  of  her  children,  to  which  she  held  the  legal 
title.    Dodd  v.  Bond,  368. 

LIMITATIONS.     See  Administrators  and  Executors,  10. 

1.  Payment  entered  on  note  by  maker,  new  promise.     Crockett  v. 

Mitchelf,  166. 

2.  Note  not  under  seal,  given  to  one   who  advanced  part  purchase 

money  and  became  surety  for  balance,  taking  deed  as  collat- 
eral, suit  on,  after  sixteen  years,  barred.  Davi^,  191. 

3.  Deposit  general,  not  run  till  after  demand  and  refusal,  when. 

Munnerlyn  v.  Augusta  Bank,  333. 

4.  Bigamist,  statute  not  run  in  favor  of,  until  fact  of  plural  marriage 

known.    Dale  v.  State,  552. 

LIQUOR. 

1.  '*  Root  tonic  "  was  intoxicating.    Sinders  v.  State,  254. 

2.  Statute,  title  of,  to  regulate  sale  only,  cannot  absolutely  prohibit. 

Crahb  v.  State,  584. 
Local  law  for  Polk  county,  void  by  general  local  option  law.  lb. 

3.  Sale  of,  by  express  C.  0.  D.,  not  complete  until  delivery  and  pay- 

ment ;  express  agent  subject  to  indictment.    Ih, 

4.  Registration  of  dealer,  under  code,  §§80iXb),  (g),  required  in  Polk 

county  in  December,  1890.    Knight  v.  State,  589. 

5.  Statute  prohibiting  sale  within  five  miles  of  churches,  did  not  for- 

bid sale  under  license  granted  under  charter  of  town  enacted 
by  same  legislature  two  months  before,  when.  Hart  w 
Staie,  635. 

LIVE  STOCK.    See  Damages,  8;  BaUroads,  8,  9. 

MANDAMUS.     See  Practice  in  Supreme  Court,  8. 

MANSLAUGHTER,    See  Criminal  Law,  17,  21. 


Digitized  by 


Google 


Reports.]  INDEX.  861 

MARRIAGE.    Sea  Divorce. 

In  other  State,  preiumel  valid,  tho  igh  lawi  of  that  State  not 
proved,  when.    Dile  v.  Stity  556. 

MARRIED  WOMEN.    See  Husband  and  Wi'e. 

Incapacity     ti    labor,  by  physical    injury,  as  an  eleaient  of 
damage  distinct  from  p. lin.    At'a.  i?.  Co.  v.  JacohSy  647. 

MASTER  AND  SERVAKT. 

1.  Instrument  (chisel)  unfit,  no  negligence  imputed  to  master  of 

injured  servant.    Eis'.  T.  R,  Co.  v.  Perkins,  1. 

2.  Accidental  injury,  no  liability  for.    lb. 

3   Risks  and  hazards  incident  to  employment,  assumed   by   em- 
ployee,   lb. ;  Hous.on  v.  Culver,  34. 
4.  Superintendent  or  foreman,  conduct  of,  considered.  //.  1;  lb.  34. 
Incompetence  or  negligence  of,  not  shown.    76. 
Fellow-sarvant  with  workman,  may  have  been,    lb, 
^.  Defective  rope  fastening  door,  servant  not  bound  to  inspect,  not 
charged  wi'h  knowledge  of.    Au9iin  v.  Appling,  54. 
Waiver  of,  by  continuance  in  service,  not  where  its  condition 
changed  and  thereby  caused  injury.    lb, 

6.  Brakeman  (minor)  not  free  from  fault,  cannot  recover  for  injury 

by  mail-crane  on  railroad.     Wolf  v.  R.  Co.  210. 

7.  Consent  of  father  to  employment  of  minor  son  in  hazardous  oc- 

cupation, fairly  deducible,  when.    lb. 

8.  Switchman  exposed  himself,  knowing  of  defective  brake  which 

injured  him.     Nehon  v.  Central  R.  Co.  225. 

9.  Fellow-servants  of  railroid  company,   one  injurol  by  sudden 

change  by  other  of  way  of  workmg,  question  of  negligence 
for  jury.     Tuten  v.  Central  R.  Co.  228. 

10.  Compensation  covered  all  services,  where  duties  were  prescribed 

by  official  circular.     Smith  v.  R.  Co.  266. 
Riduced  pay  received,  no  estoppel  against  showing  that  con- 
tract wa8  not  modified.     Kendrkk  v.   Visage,  275. 

11.  Machinery  unsafe,  inexperienced  employee  put  to  work  on,  may 

recover  for  injury,  when.     Cartier  v.  Cotter,  286. 

12.  Contract,  servant  not  justified  in  refusing  to  perform,  by  mas- 

ter's vi3lation  of  sabsequent  independent  agreement,  when. 
Six  v.  Rou^ston,  743. 
Variation  of,  by  stipulations  understood  by  each  party  as  ap- 
plying to  different  years,  not  result.    lb. 

13.  Bank  not  li  ible  for  cashier's  theft  of  special  deposit,  unless  grossly 

negligent.     Mrchjnts  Bank  v.  OuV.martin,  797. 
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MASTER'S  REPORT,  EXCEPTIONS  TO. 

1.  Demurrer  to,  because  not  plain  and  distinct,  etc.,  does  not  raise 

objection  for  want  of  classification.     Pool  v.  Granding,  653. 

2.  Construed  in  light  of  whole  record.     lb. 

;>.  Prima  facie  true,  report  is,  onus  on  exceptant ;   what  charge  as  to> 
inaccurate.     lb. 

MISTAKE.    See  Equity,  3. 

MONEY   RULE.    ^%q  Judgments,  X^Z. 

MORTGAGES.    See  Title,  16. 

1.  Fraudulent,  not  made  so  by  provision  for  liolding  excess  of  pro- 

reeds  of  sale  by  mortgagee,  subject  to  mortgagor's  order. 
Coulter  V .  Lumpkin^  277 . 

2.  Attestation  of,  by  domestic  notary  public,  need  not  be  under 

seal,  for  record.     Lamar  v.    Coleman,  417. 

3.  Description  of  five-horse  power  engine  as  one  of  six-horse  power, 

when  sufficient.     Ih. 
A.  Claimant  recognized  the  property  as  the  mortgagor's,  shown  by 
prior  mortgage  executed  in  claimant's  presence.    Freeman  v. 
Coleman,  421. 

5.  Consent  by  married  woman  to  execution  of,  what  charge  suffi- 

cient,   lb. 

6.  Contemporaneous  writing?,  all   construed   together,  making  an 

assignment  for  creditors.     Kiser  v.  Dannenberg,  bil. 

7.  Stock  of  goods  rightly  l«-it  with  mortgagor  in  business;  yet  may 

warrant  inff  r<»nce  of  fraud  in  connection  with  other  circum- 
stances.    Pool  V.  Gramling,   654. 

8.  Indorser   indemnified    by,  creditor    cannot    proceed  on,  before 

judgment,  without  making  indorser  party,  though  principal 
and    indorser    both    be   insolvent.    Importers  Bank   v.  J/c- 
Ghees,  702. 
Subrogation,  not  trust,  creditor  depends  on.    lb, 

9.  Claimant,  prima  facie  case  against,  by  proof  of  mortgagor's  pos- 

session at  date  cf  mortgage,  not  date  of  levy.     Morris  v. 
Winkles,  717. 
Cannot   attack  foreclosure  as  f  n  mortgage  different  from  the 
one    executed,    unless    claimant    hold    under    the    mort- 
gagor,    lb. 

MUNICIPAL  CORPORATIONS. 

1,  Sidewalk  in  disrepair,  damages  from.     City  v.  Martin,  21. 

2.  Turnpike  road  embraced  in  extension  of  limits,  not  taken  for 

street  nor  crossed  by  streets  without  condemnation  and  cora- 
pensat  ion,  when.     Mayor  v.  Vernon  Co.  S42. 
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'X  Tippling-bouses,  local  statute  of  1857  empowering  city  to  pass 
ordinances  as  to,  not  prevented  by  general  law.    Hood  v. 
Von  Glahn,  405. 
Jurisdiction  of  the  recorder's  court  to  try.    lb. 

4.  Police  officer's  wrong  or  negligence  in  confining  prisoner  with 

other  prisoner  who  is  drunk,  violent  and  dangerous,  city  not 
liable  for.     Wilson  v.  Mayor ^  455. 

5.  Street,  railroad  cut  in,  unguarded.    Jackson  v.  City,  466. 

6.  Bridge  over  river  to  South  Carolina,  liability  of  Augusta  for  fail- 

ure to  keep  safe  abutment  on  Sjuth  Carolina  shore.     City 
Council  V.  Hudson^  599. 
Municipality  limited  to  Georgia,    lb. 

7.  Police  regulations,  prohibition  of  liquor  sales  near  churches,  not 

applied  to  incorporated  town,  when.    Hart  v.  StaiCy  635. 
s.  Election  for  public  schools,  registration  ordinance  as  to  election 
for  municipal  officers  not  applied  to.     Mayor  v.  Wade,  699. 

Qualified  voters,  w  hole  number  ascertainable  by  proper  regis- 
tration ordinance,     lb. 

Two  thirds  voting,  not  sufficient  to  approve   statute,    unless 
they  be  two  thirds  of  the  whole  namber.     /^. 

MURDER.    See  Criminal  Law,  4,  13,  17,  18,  35,  37. 

NEGLIGENCE. 
1.  Instrument  (chisel)  unfit,  no  ground  for  imputing,  to  master  of 

injured  servant.     East  T.  R.  Co.  v.  Perkinsy  1. 
'2.  Passenger  stumbled  over  stool  wrongly  left  in  passway.    Atlanta 
B.  Co.  V.  Hokomhcy  9. 

3.  Car-couplirg  without  slicks,  contrary  to  rules,  when  no  bar  to  re- 

covery.    R.  &  D.  R.  Co.  V.    WiViamSy  16 ;  R.  D.  &  R.  Co.  v. 
Wri^hty  19. 

4.  Sidewalk  dangerous.     City  v.  Martiny  21. 

5.  Superintendent  ircompetent,  not  knowing  of  unexploded  dyna- 

mite blast,  evidence  insufficient.     Houston  v.  Cidvery  34. 
.ludgment  of,  laborer  may  rely  on,  unless  under  duty  to  inspect 
for  himself.     Austin  v.  Appling y  54. 

6.  Hack-driver's,  at  railroad  crossing,  not  cause  for  defeating  or  di- 

minishing recovery  by  passenger  in  hack  for  injury  by  train, 
unless  driver's  negligence  was  the  so'e  cause  of  the  collision; 
East  T.  R.  Co.  V.  MarkenSy  60. 
Supervision  of,  not  on  female  passenger.    lb. 

7.  Imputed,  only  where  relation  of    privity.     Ih. 

8.  Railroad  crossing  in  city,  checking  and  ringing  in  approaching, 

required  without  reference  to  point  where  train  starts,     lb. 
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Injury  beyond  crossing  resulted,  not  from  failure  to  check 
speed  and  toll  bell,  but  from  plaintiff:^'  sudden  and  unneces- 
sary conduct  in  stopping  on  track.    Ivy  v.  R,  Co.  71. 

Horse  frightened  by  headlight,  failure  to  blow  whistle  and 

check  speed  was  not  the  cause  of  the  injury.     Dmglas  v.  R. 

Co.  282. 

0.  Stock  on  railroad  trestle  might  have  been  saved  by  extraordinary, 

but  not  by  ordinary  diligence.    R.  d*  D.  R.  Co.  v.  BuicBy  180. 

10.  Mail-crane  by  railroad  not  dangerous  to  employees  in  line  of  their 

duUes.     Wo'fy.  East  T.  R.  Co.  210 

11.  Brakeman  (minor)  not  free  from  fault.    lb. 

12.  Switchmau  exposed  himgelf,  knowing  of  defective  brake  which 

injured  him.    Nelson  v.  Central  R.  Co.  225. 

13.  Fell iw-serva its  of  railroad  company,   one  injured  by  sudden 

change  by  other  of  his  way  of  working,  question  for  jury. 
TiUm  V.  Central  R.  Co.  228. 

14.  Machinery  unsafe,  inexperienced  servant  put  to  work  on.  Cartler 

V.  Cotter,  286. 

15.  Jumping  from  rapidly  moving  street-car,  not  justified  by  failure 

of  conductor  to  stop  or  to  object.    Masterson,  v.  R.  Co.  436. 

16.  Bridge  over  Savannah  river,  liability  of  Augusta  for  not  keeping 

safe  abutment  on  South  Carolina  side.    Citj  Council  v.  Hud- 
son, 599. 
Guard-rail,  absence  of,  from  abutment.     76. 

17.  Diligence  of  plaintiff,  not  incumbent  on  him  to  prove,  to  make 

out  his  case,  but  is  matter  for  defence.    lb. 

18.  Street-car  passenger  (woman),  duty  as  to  allowing  opportunity 

for  alighting.     Atla.  R.  Co.  v.  Jacobs,  649. 

19.  Railroad  engine  killed  footman  on  track  at  station;  his  want  of 

ordinary  care  prevented  recovery.    Bleckley,  C.  J.,  dissent- 
ing.    Dowdy  V.  R.  Co.  726. 

20.  Bank  not  liable  for  cashier^s  theft  of  special  deposit,   unless 

grossly  negligent.    Merchants  Bank  v.  GuUmartin,  797. 

21.  Extraordinary  diligence  required  of  carrier  by  code,  ?2066;  rule 

construed.    Richmond  R.  Co.  v.  WhiXe,  805. 

Act  of  God  (freshet)  as  excusa;  onu%  on  carrier;  contributory 
neglige  ace  must  be  absent.    16. 

Notice  of  arrival  of  goods,  failure  to  give.    lb. 

Withholding  goods  after  application  for  them.    16. 

Onus  on  consignee  to  show  damage  to  goods  which  arrived.  Ih. 

Excused,  carrier  is,  for  damage  by  flood  in  spite  of  extraordi- 
nary diligence.     76. 

Facts  constituting  such  diligence,  for  jury ;  what  charge  error. 
26. 

Knowledge  by  carrier  of  j^revious  floods,  means  of,  equal  to 
actual  notice,  when.    lb. 
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NifW  TRIAL. 

1.  Discretion  in  refusing,  not  abused.    AUa,  R,  Co.  v.  Holcombi\  \)  ;■ 

R.  d'  D.  R.  Co.    V.    Wright,   19;  Cooley  v.  McKinney,  194;. 
Chambke  v.  Davie y  205;  Kendrick  v.    Visage,  275;   ^eermx. 
R.  Co.  303. 
Granting.     Clayton  v.  Daniel,  300 ;  C%  v.  Hudson,  600. 

2.  Accused  entitled  to,  for  lack  of  evidence  of  value  of  watch  alleged 

to  be  worth  §75.     Powell  v.  StaiCj  32. 

For  refusal  to  charge  on  defence  set  up  by  statement  alone. 
Undenvood  v.  State j  47. 

For  lack  of  record  evidence  of  previous  trial  in  court  of  record, 
but  only  where  deficiency  pointed  out.    Heflin  v.  Staie,  151. 

For  discharge  of  juror  as  incompetent,  without  consent,  after 
all  evidence  in.    Simmons  v.  StxUe,  272. 

For  admission  of  ^  testimony  that  one  jointly  indicted  said  ac- 
cused hired  him  to  commit  the  crime.     Collins  v.  Stati',  347. 

For  improper  and  prejudicial  argument  of  solicitor-general. 
.Tohyisou  v.  State,  606. 

3.  Plea  improperly  stricken,  but  evidence  admitted,  no  cause  for. 

Atla.  Co.  v.  Noizet,  43. 

4.  Minor  errors  do  not  require.     East  T,  R.  Co.  v.  Markens,  60. 

5.  Granted  unless  part  of  recovery  w^ritten  off,  movant  cannot  ex- 

cept by  cross-bill  to  rulings  complained  of  in  the   motion. 
Moomaugh  v.  Everett,  67. 

6.  Grounds  for,  should  be  fully  verified,  to  be  passed  on.    Heflin  v. 

State,  152. 
Distinctly  set  forth,  need  not  be  separately  assigned  as  error 
in  bill  of  exceptions  to  the  overruling  of  the  motion.  Oray 
V.  Phillips,  199.  But  may  be  set  forth  in  bill  of  exceptions 
with  recital  that  motion  was  overruled,  without  specifying 
motion  and  order  to  be  sent  up  as  parts  of  record.  BriUain 
v.  Griggs,  232. 

7.  Verdict  returned  during  recess  in  absence *of  counsel  for  losing 

party,  no  ground  for,  when.    Franklin  v.  Wiggins,  169. 
Not  legally  appearing,  grant  affirmed.     WiUeman  v.  Lndden, 
223. 

8.  Newly  discovered  evidence,  as  ground  for.     Gregory  v.  Harrell, 

170 ;  Harmon  v.  R.  Co.  261 ;  Dale  v.  State,  563. 

9.  Order  in  term  broad  enough  as  to  giving  time  for  filing  brief  of 

evidence  in  vacation.    R.  d-  D.  Co.  v.  Bui^e,  ISl. 

10.  Garnishee  acquiescing  in  verdict  on  issue  as  to  his  answer,  de- 

fendant in  ji,  fa.  cannot  have  new  trial  on  his  own  motion, 
Foster  v.  Haynesy  240. 

11.  Charge,  omission  in,  without  request,  when  no  cause  for.    Free- 

man  v.  Coleman,  421 ;  Gunn  v.  Harris,  439. 
V  88-36 
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12.  Bill  taken  pro  confessOf  nnleae  showing  all  facts  requisite  to  re- 

covery, motion  at  same  term  for  new  trial,  granted.    Dotterer 
V.  Freeman  J  480. 
Especially  where  matters  of  record  in  same  court  tend  to  show 
injustice  has  been  done.    lb. 

13.  Motion  set  for  adjourned  day,  order  postponing  carries  motion, 

though  specif3ring  particular  business.     Wharton  v.  Sims,  617. 

14.  Brief  of  evidence,  leave  to  prepare  and  file,  extended  by  succes- 

sive orders,  motion  not  dismissed.    76. 
Amendable  after  approval  and  filing,  not  by  adding  anything 
other  than  evidence.    Price  v.  Belfj  740. 

NONSUIT. 

1 .  Incompetent  and  negligent  superintendent,  evidence  not  show- 
ing, award  correct.  Houston  v.  CWcer,  34. 
'2.  Negligence  of  railroad  company,  not  the  cause  of  the  injury,  but 
it  resulted  from  plaintiff's  conduct ;  award  affirmed.  Ivy  v. 
E.  Co.  71.  So  where  horse  was  frightened  by  headlight. 
Douglas  v.  R.  Co.  282. 

Mail-crane  by  track  not  dangerous  to  employees  in  the  line  of 
their  duties.     Wolf  v.  East  T.  R.  Co.  210. 

Brakeman  not  free  from  fault.    76. 

Switchman  knew  of  defective  brake  before  exponng  himself  to 
danger.    Nelson  v.  Central  R.  Co.  225. 

Fellow-servants  of  railroad  company,  one  injured  by  sudden 
change  by  the  other  of  his  way  of  working,  question  of  neg- 
ligence for  jury.     TtUen  v.  Central  R.  Co.  228. 

Passenger  jumping  from  running  street-car.  Masterson  v.  R. 
Co.  436. 

Footman  killed  on  track  by  engine  at  station.  Dowdy  v.  R.  Co. 
726. 

3.  Father's  consent  to  employment  of  minor  in  hazardous  occupa- 

tion, fairly  deducihle,  award  proper.     Wolf  v.  R.  Co.  210. 

4.  Services  performed,  suit  for,  award  proper.    Smith  v.  R.  Co.  266. 

0.  Stock  subscription,  no  evidence  of  time  and  manner  of  payment 

fixed,  or  of  call,  nonsuit.    North  R.  Co.  v.  Spvlhck,  284. 
t>.  Carrier,  no  receipt  by  last,  in  good  order,  appearing,  in  action 

under  code,  §2i)84.    Joseph  v.  Oa.  R.  Co.  426. 
7.  Tender  not  covering  cost  of  house  built,  as  well  as  of  lot,  nonsuit 

correct.     Stemhridge  v.  Morgan,  447. 
s.  City  street  with  railroad  cut  through  it,  ease  for  jury.    Jackson  v. 
*  CeVy,  466. 

NOTARY  PUBLIC. 

1 .  Libel  by  protesting  acceptance  falsely  and  maliciously.     May  v. 

Joi\e^,  308. 
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2.  Attestation  of  mortgage  or  deed  by,  need  not  be  under  seal.    La. 
mar  v.  Coleman^  417. 

NOTICE.    8ee  Carriers,  5  ;  Mortgages,  3. 
OFFICERS.    See  Banks  and  Depositors ;     Costs,  8. 
ONUS.    See  Railroads,  20,  21. 
PARENT  AND  CHILD. 

Consent  to  employment  of  minor  son  in  hazardous  occupation 
fairly  deducible,  when.     Wolf  v,  R,  Co,  210, 

PARTIES. 

1.  Garnishment  undissolved,  defendant  mfi.fa.  not  a  party  to,  and 

cannot  have  new  trial  on  his  sole  motion,  garnishee  acqui- 
escing in  the  verdict.    Foster  v.  Haynes,  240. 

2.  Trust  beneficiaries  not  necessary  parties  to  trustee's  action  for 

bank  deposit.    Mumierlyn  v.  Bank,  336. 
:\.  Surety  on   bail-trover  bond  not  party  to  writ  of  error,  when. 

Tliomas  v.  Price,  533. 
4.  Misjoinder,  not  in  action  for  tort  alleging  conspiracy.     Cheney  v. 

Powell,  629. 

3.  Mortgaged  property  proceeded  against  by  creditor  without  mak- 

ing the  indorser  mortgagee  party  defendant ;  petition  demur- 
rable.    Importers  Bank  v.  Mc  Ghees,  702. 

PARTITION.    See  TUle,  15. 

PARTNERSHIP. 

1.  Verdict  against,  construed  in  light  of  pleadings,  made  all  three 

partners  liable  as  such.    Aiistin  v.  Appling,  44. 
May  be  against  only  one  of  them.  lb.    Jury  not  bound  so  to 

find,  when.    PHce  v.  Bell,  740. 
Construed  as  in  favor  of  partnership,  leaving  open  partner's 

liability.     lb. 

2.  Dissolved  without  notice,  partners  withdrawing  not  held  liable 

to  one  dealing  with  remaining  partner,  when.    Austin,  54. 

3.  Tenants ;  no  lien  in  favor  of  landlord  for  board  of  one  tenant, 

when.     Reynolds  v.  Hindman,  314. 

4.  Settlement  on  dissolution,  evidence  conflicting.    McBride  v.  Bag- 

ley,  462. 

5.  Demurrer  in  names  of  partners  individually,  good.  Importers  Bank 

v.  McGJtees,  710. 

6.  General  issue,  enough  pleading,  to  suit  against  firm,  for  defence 

that  debt  sued  on  was  partner's  only.     Price  v.  Bell,  740. 

PAYMENT.    See  Banks  and  Depositors,  3. 
PENALTIES.     See  Telegraph  Companies,  1. 
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PLEADINGS. 

1.  Non  est  factum  must  be  sworn  to,  and  generally    by  defendant. 

not  agent ;  exception  in  code,  i^3440.     Fowler  v.  Bank,  2$). 

2.  Acceptance  not  binding  because  not  in  acceptor's  legitimate 

business,  for  another's  benefit,  and  unauthorized,  when  in- 
sufficient.   Jb. 

3.  Damages  special  not  alleged,  plea  construed  to  claim  general, 

only ;  improperly  stricken,  but  evidence  admitted,  no  new 
trial.     Atla,  Co.\\  Xo>::et,  4X 

4.  Recoupment  is  cross  action  ;  allegations  should  be  definite.    i'». 

5.  Privilege;  pleas  of  coverture,  infancy  and  usury  are  personal,  not 

available  to  one  not  privy.     Palmer  v.  Moore^  86. 

6.  Jurisdiction,  plea  to,  because  distress  warrant  not  leturnable  to 

city  court,  does  not  raise  the  question  whether  it  can  be 
issued  by  justice  of  the  peace  on  affidavit  before  him ;  motion 
to  dismiss  levy,  or  to  quash  warrant,  should  be  made.  Gn. 
J&s'ii  V.  Ovem,  224. 

7.  Abatement,  pendency  of  former  action  is  matter  for  plea   in,  not 

for  motion  to  dis  nis*»,  when.  Central  R.  Co.  v.  Coleman, 
204. 

8.  Tort-feasor,  bank  not  charged  as,  withtiiotary  employed  by  it.  by 

alleging  that  his  act  was  its  act.    ifav  v.  JomSy  808. 

9.  Default,  case  was  in,  by  not  answering  at  firt<t  term ;  not  opened 

by  tiling  plea  at  second  term  and  entering  counsel's  name. 
Camp  V.  Phillips  J  415. 
Judgment  of,  opened  without  payment  of  costs,  and  in  con- 
formity to  unsound  local  practice.    Butler  v.  i?.  Co.  594. 

10.  Justification,  that  slanderous   words   were  privileged  and  were 

true.     Etclmon  v.  Pe.rgermrty  621. 

11.  Fraud    inducing  purchase  at  price  exceeding  value  at  time  of 

pleading,  not  at  time  of  contract,  bad.  KixovUh  v.  Kli/ton  Co. 
642. 

12.  General  issue,  by  marking  counsel's  name.     Price  v.  Bell,  740. 

Includes  defence'  to   suit  against  partnership,   that  debt  was 
partner's.     lb. 

13.  Partnership  sued,  issue  as  to  several  liability  of  partner  should  be 

raised  by  amending  declaration,  when.  lb. 

PLEDGES. 

Equitable  lien  did  not  arise  by  deposit  of  deed.     Davis,  191 . 
POLICE.    See  Municipal  Ctrporatiom,  3,4. 
POSSESSION.    See  Titi^,  6. 
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PRACTICE  IN  SUPERIOR  COURT.  See  AtiachynenU  ;  Certiorari; 
Charge  of  Court ;  Injunction  and  Receiver  ;  Judge ;  Jury ;  New 
Trial ;  Pleadings ;  Process. 

1.  Decree,  allegations  sufficient  for,  though  open  to  special  demur- 

rer, when.     Dotterer  v.  Hardetij  145. 

2.  Verdict   directed,    necessary    result  of     evidence.      Crockett    v. 

Mitchell,  168. 
Received  in  open  court,  though  returned  sealed  during  recess 
and  in  absence  of  counsel  for  losing  party;    not  set  aside. 
Franklin  v.  Wiggins^  169. 

*{.  Brief  of  evidence  filed  in  vacation,  what  order  in  term  sufficient. 
H.  d'  D.  Co.  V.  Buice,  181. 
Leave  to  file,  extended    by  successive  orders.     Wharton   v. 

Sims,  617. 
Amendable  after  agreement,  approval  and  filing,  but  not  by 
adding  anything  other  than  evidence.    Price  v.  Bell,  740. 

4.  Levy  of  void  distress  warrant  dismissed  on  motion  at  second  trial 

of  claim  case.     Cohen  v.  Candler,  208. 

5.  Juror  discharged  for  incompetency  and  another  substituted,  after 

all  evidence  in,  niistrial  should  be  declared.  Simmons  v. 
State,  272. 

Not  ruled  that  it  was  proper  to  discharge  him  then.    76. 

Waiver  of  putting  panel  on  prisoner,  by  silence  and  acquies- 
cence.    Vaughn  v.  State,  731. 

6.  Demurrer  jointly  by  two  defendants,  overruled  if  action  appears 

as  to  either.     May  v.  Jones,  308. 

7.  Attorney's  fees  for  bringing  in  money,  amount  of,  agreed  on  in 

open  court,  is  consent  to  pay  them  from  the  fund,  unless 
otherwise  expressed.     Reynolds  v.  Hindman,  314. 

X.  Injunction  and  receiver  granted,  exceptions  taken,  no  order  of 
supersedeas,  interlocutory  matters  proceed.  Ryan  v.  King.^' 
bery,  361. 

i^.  Default  not  opened  by  filing  plea  at  trial  term  and  marking 
counsel's  name.     Camp  v.  Phillips,  415. 

No  motion  to  open  default  at  trial  term,  judgment  rendered, 
improper  to  set  it  aside  next  term,  when,    lb. 

Judgment  of,  opened  without  payment  of  costs,  and  in  con- 
formity to  unsound  local  practice.    Butler  v.  R.  Co,  594. 

10.  Lost  Ji.  fa.,  copy  of,  established  instanter  pending  trial  of  claim 
case.  Not  cause  for  new  trial  that  it  was  not  an  accurate 
copy.    Freeman  v.  Coleman,  421. 
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11.  Costs,  no  power  to  compel  payment  of,  on  scire  facias  to  enforce 

recognizance,  as  a  condition  precedent  to  trial  on  the  indict- 
ment.    Stevens  v.  Nisbet,  466. 

Failure  to  except,  no  bar  to  rale  against  clerk  to  recover  money 
so  paid.    Jb. 

Of  criminal  case,  not  recoverable  on  scire  facias  to  enforce  re- 
cognizance ;  motion  to  retax,  granted.      Cade  v.  Gordon.  461. 

12.  Witness,  after  testifying,  allowed  to  remain  in  court-room  to  as- 

sist prosecution.    Dale  v.  Stale ^  563. 
Absence  of,  by  sickness,  no  ground  for  new  trial,  where  de- 
fendant knew  of  the  absence,  and  announced  ready,  relying 
on  promise  to  appear,    lb. 

13.  Argument  of  counsel  not  improper  here,    lb, 

Irreleyant,  statement  prejudicial  to  accused,  in  hearing  of 

jury.    Johnson  v.  State,  606. 
Failure  to  examine  State's  witnesses  as  to    fact  ruled  inad- 
missible, improper  argument  on.    lb, 
14»  Orders  adjourning  to  future  day,  power  to  take  up  or  postpone. 

business  under,  discussed.     Wharton  v.  Sims,  617. 
15.  Processioners,  report  of,  and  protest,  no  jurisdiction  to  try,  until 
line  run  and  marked,  consent  notwithstanding.    Amos  v. 
Parker^  754, 

PRACTICE  IN  SUPREME  COURT. 

1.  Verdict  not  apprearing,  no  presumption  from  charge  that  jury 

allowed  double  damages.     Ga.  R,  Co,  v.  Bakery  28. 
Not  legally  appearing,  grant  of  new  trial  affirmed.    WUt(inan  \\ 

Luddtn,  223. 
Against  three  partners,  confined  to  one  of  them  by  direction. 

Austin  v.  Appling,  55. 

2.  Minor  errors  not  cause  for  reversal.  East  T,  R,  Co.  v.  Mnrkens,  60 ; 

Wolf  v.  R.  Co,  210. 
Verdict  correct,  errors  immaterial.    Shipp  v.  Gibl»s,  184. 

3.  Cross-bill  of  exceptions  does  not  lie  to  rulings  on  the  trial  com- 

plained of  in  the  motion  for  a  new  trial,  which  motion  is 
sustained  unless  verdict  be  written  down.  Moomawjh  v.  Ev- 
erett, 67. 

4..  Opinion  of  judge  in  granting  injunction  and  receiver,  that  one  of 
the  petitioning  creditors  did  not  have  a  valid  debt,  not  the 
subject-matter  of  exception,  no  order  of  dismissal  as  to  any 
creditor  appearing.     Wallace  v.  Johnson,  68. 

5.  Direction  to  modify  sentence  imposed.    Hathcock  v.  State,  91. 
To  write  off  part  recovery   and   pay   costs.     Wall   v.   John- 

son,  527. 
To    dismiss  ^proceeding   for  want  of  jurisdiction.    Anim  v 
Parker,  754. 
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6.  Evidence,  ewor  in  admitting,  over  objection,  not  considered  with- 

out speciiic  statement  of  the  objection  made  when  the  evi- 
dence was  offered.   Hathcock  v.  State^  92 ;  Bennett  v.  McConneU^ 
178. 
Error  in  admitting  or  excluding,  without  effect  on  controllings 
elements.     W^ilf  v.  R,  Co.  210. 

7.  Evidence,  and  reasons  of  judge,  not  material  to  exception  only 

to  decree  rendered  on  verdict.    Dotterer  v.  Harden^  145. 

8.  Mandamxu  nisi  to  compel  certificate  to  bill  of  exceptions,   not 

granted  where  judgment  excepted  to  was  correct.    lb. 
To  compel  omission  of  interlineations,  application  too  late,  if 
bill  so  corrected  be  served  and  filed.    Rogers  v.  Roberts^  150. 

9.  Grounds  for  new  trial  should  be  fully  verified.    Heflin  v.  Stat^y  152. 

10.  Act  of   1889,  certificate  of  judge  not  in  accord  with,  case  dis- 

mis'ied.  Change  bill  of  exceptions,  judge  may,  but  not  the 
certificate.     Gresham  v.  Turner^  160. 

Assignment  of  error  that  court  erred  in  overruling  the  motion 
for  a  new  trial,  sufficiently  plain  and  specific,  the  motion 
having  several  grounds  distinctly  set  forth  in  it.  Gray  v. 
PhUlips,  199. 

Complete  transcript  of  record  unauthorized  ;  only  parts  speci- 
fied should  be  sent  up.     Witteman  v.  Ludden,  223. 

Specification,  "a  statement  of  the  oral  evidence"  of  certain 
witnesses,  construed  as  referring  to  said  evidence  as  con- 
tained in  a  regular  brief,  though  brief  not  expressly  men- 
tioned.   Brittain  v.  Griggs^  232. 

Motion  for  new  trial  and  order  overruling  it  need  not  be  speci- 
fied, if  bill  of  exceptions  state  it  was  overruled,  and  set 
forth  specific  grounds  which  by  fair  implication  were  in  the 
motion,    lb. ;   BurkhaUer  v.  Oliver ^  473. 

l^ose  allegations  of  error  forbidden.  Emery  v.  Atla.  Exchg.  333. 

Evidence  not  briefed,  but  immaterial  and  irrelevant  parts 
brought  up,  decision  on  evidence  not  reviewable.  Ryan  v. 
Kingsbery,  361. 

Specification  of  parts  of  record  lacking,  certificate  not  in  form, 
dismissed.     Williams  v.  State j  4<)0. 

Matters  of  record  may  be  recited  in  bill  of  exceptions,  instead 
of  being  specified  as  material  parts  of  the  record.  Lf^wis  v. 
Cleggy  87  Ga.  473,  distinguished.    Barkhalter  v.  Oliver j  477. 

Immaterial  parts  of  record  specified  and  sent  up,  no  cause  for 
dismissal.    Rudolph  v.  Underwood,  665. 

1 1.  Questions  not  argued  nor  on  brief,  not  decided.     Franklin  v.  Wig- 

ginSy  169. 

12.  Payment  of  the  fi.fa.  founded  on  the  judgment  sought  to  be  re- 

versed (no  mpersedeaa  sued  out),  no  cause  for  dismissing  writ 
of  error.    R.  &  D,  Co.  v.  Buice,  180. 
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13.  Exceptions  to  charge,  not  stating  the  langua^egbut  referring  to 

division  numbers,  not  considered.  Emery  v.  AiUx.  ExcJig.  321, 

14.  Supersedeas  does  not  result  from  filing  bill  of  exceptions  to  grant 

of  injunction  and  appointing  receiver,  with  pauper  affidavit. 
Hf/an  V.  Kingsberi/f  301. 

15.  Party,  surety  on  bail-trover  bond  not  necessary,  to  writ  of  error, 

when.     Thomas  v.  Price ,  533. 

16.  (Certiorari  to  verdict  upholding  constable's  answer,  beeause  con- 

trary to  law,  equity  and  evidence,  does  not  present  specific 
assignment  of  error.     Parr  v.  Rohinmn,  590. 

PRESUMPTION,    8ee  Husband  and  Wife.t;  Marriage;  Titl',  Ki. 

PRINCIPAL  AND  AGENT. 

1.  Bank  not  liable  for  libelous  protest  by  notary  public  employed 

by  it,  when.    May  v.  JoneSy  308. 
Nor  for  cashier's  theft  of  special  deposit,  unless  grossly  negli- 
gent.    Merchants  Bank  v.  Guilmartin,  797. 

2.  Deliver>'  of  goods  over  $50  to  third  person  under  oral  order,  was 

delivery  to  agent  here.    Schroder  v.  Palmer  Co.  578. 

3.  Tse  of  principal,  agent  may  sue  for.  R.  cO  D.   Co.  w  Bedell to92. 

4.  Action  by  agent  must  allege  what.    lb. 

PRINCIPAL  AND  SURETY. 

1.  Resulting  trust  or  equitable  lien  did  not  arise  for  surety  on  note 

for  purchase  money  of  land,  who  also  advanced  part  price, 
took  vendee's  note  therefor  and  received  deposit  of  the  deed 
as  collateral.     Daris^  191. 

2.  Consideration  of  bond  given  by  surety  to  his  principal,  condi- 

tioned to  restore  (after  his  hazard  has  terminated)  collaterals 
deposited  with  his  son  and  agent,  the  attorney  of  the  princi- 
pal, as  indemnity  against  loss ;  and  liability  of  surety  though 
his  son,  without  his  consent,  converted  the  collaterals.  Gray 
V.  Phillips,  199. 
Restoration  of  collaterals  not  proved  by  declarations  of  the  son 
and  agent  to  the  surety.    Ih. 

3.  Discharge  of  surety  appearing  on  note  as  maker,  no  sufficient 

evidence  to  warrant.     Chamhlee  v.  Davie,  205. 

4.  Guardian's  bond,  liability  on,  for  assets  afterwards  received  from 

any  source,  no  additional  bond  being  taken.  Husonv,  Green, 
122. 

PRISONER'S  STATEMENT.    See  Criminal  Laio,  4. 

PRIVILEGE.    See  Pleadings,  5,  10 ;  Slander. 
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PROCESS. 

1.  Amendable,  before  or  after  judgment,  wbere  it  gives  wrong  name 

for  plaintiff.    Scudder  v.  Maasengilf,  245. 

2.  Waiver  of,  omitted  in  acknowledgment  of  service,  amendable.  Ih. 
PROCESSIONING. 

1.  New  lines  not  fixed  by.     Amos  v.  Parhr,  754. 

2.  Protest  and  trial,  none  before  line  run  and  marked.     76. 

Consent  not  to  run  line,  of  no  use.     lb. 

PROMISSORY  NOTES.    See  Limitations,  2. 

1.  Payable  in  land  (parol  agreement),  no  discharge  of  any  of  the 

makers  unless  the  land  be  offered.     Cfiamblee  v.  Davie,  205. 

2.  Surety,  no  sufficient  evidence  to  warrant  discharge  of  apparent 

maker  as  such.     76. 

3.  Date  of,  includes  month  and  year  as  well  as  day.    Neal  v.  Reams ^ 

298.  Dated  March  4th,  1885,  payable  **  on  the  5th  March 
after  date,"  ambiguous ;  if  not  explained  by  parol,  construed 
as  maturing  in  1S86  rather  than  1885.     76. 

4.  Oral  stipulation  left  out  by  mutual  consent  and  not  by  fraud, 

accident  or  mistake,  no  defence  to.  Stafford  v.  Staunton 
29.S. 

d.  Renewal  note  negotiable,  absolute  deed  made  by  lender  to  trans- 
feree, what  tender  by  borrower  necessary,  to  maintain  bill  to 
vacate  transferee's  title.     Dotterer  v.  Freeman,  480. 

<J.  Amendment  of  suit  on,  by  setting  forth  prior  consideration 
realized  by  defendant  corporation,  though  note  given  after 
appointment  of  receiver.     Bright  v.  li.  Co.  535. 

7.  Trover  to  recover  value  of,  where  fraudulently  obtained,  sued  on 

and  collected  by  defendant.     Rmhin  v.  Thorpe,  779. 

8.  Purchase  money  character  not  divested  by  transfer  of  personalty 

notes  without  recourse,  since  act  of  1887.  Cade  v.  Jenkim, 
791.     Attachment  lies,  when.    lb. 

PROVISIONS.     See  Homestead  and  Exemption,  3. 
PUNISHMENT.     See  Criminal  Lav,  7,  23, 
RAILROADS. 
1.  Stool  for  assisting  passengers  aboard,  wrongly  left  on  platform, 
liability  to  passenger  who  stumbled  over  it.    Atla  i?.  Co.  v. 
Holcombe,  9. 
*2.  Custom  and  habit  of  servant  (not  the  corporation),  how  shown.  76. 

3.  Coupling  cars,  injuries  to  hands  from.    R.  <t*  7).  7^.  Co  v.   Wif- 

liams,  m ;  7?.  d-  /;.  7^.   Co:  v.    Wright,  19. 

4.  Crossing  in  city,  checking  and  ringing  required  at,  irrespective  of 

where  train  starts.     East  T.  R.  Co.  v.  Markens,  60. 
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5.  Collision  with  public  hack,  recovery  for,  not  diminished  by 
driver's  negli^nce,  unless  it  be  the  sole  cause,    lb, 

H.  Side-track  across  street  restrained,  no  abuse  of  discretion  here. 
Bninmrick  iJ.  Co.  v.  Mayor,  68. 
Dedication  of  width  of  street  over  right  of  way  and  track.    Ih, 

7.  Speed  too  great  and  bell  not  rung  nor  whistle  blown  in  approach- 

ing the  crossing,  not  the  cause  of  the  injury,  nonsuit  granted. 
Ivy  V.  R.  Co.  71 ;  Douglas  v.  R.  Co.  282. 

8.  Horse  on  trestle  might  have  been  saved  by  extraordinary,  but 

not  by  ordinary  diligence,  no  recovery  for  his  loss.    R.  t(-  P. 
Co.  v.  Buice,  180. 

U.  Stock  killed  on  other  road,  shown  under  general  issue.    lb. 
Verdict  for  company  upheld.    Haimon  v.  R.  Co.  261. 

10.  Brakeman  (minor)  not  free  from  fauU.     Wolf  v.  R.  Co.  210. 

11.  Mail-crane  by  <rack  not  dangerous  to  employees  in  line  of  duty. 

lb. 

12.  Brake  defective,  known  to  switchman  before  exposing  himself  to 

danger.  *  Nelson  v.  Central  R,  Co.  225. 

13.  Servant  of,  injurpd  by  sudden  change  by  fellow- servant  of  his 

wey  of  working,  question  of  negligence  for  jury.     Tuteu  v. 
Central  R.  Co.  228. 

14.  Carrier,  receipt  by,   in  good  order,  must  be  shown,  in  action 

under  code,  §2084.    Joseph  v.  Ga.  R.  Co.  426. 
Stoppage  in  trart^tu,  right  of,  how  defeated.     Ocean  S.  Co.  v. 

Ehrlich,  502. 
Contract  that  cotton  would  leave  port  on  certain  day,  damagen 

from  breach.     R.  <«•  D.  R.  Co.  v.  Bedell,  592. 

15.  Street-car  running  over  speed  allowed  by  city  ordinance,  passen- 

ger jumping  from,  cannot  recover,  though  conductor  fail  to 
stop  or  to  object  to  the  jump.    Masterson  v.  R.  Co.  436. 
Duty  of  company  to  passenger  as  to  alighting.    Atla,  R.  Co.  v. 
.Jacobs,  649. 

16.  Passenger  expelled  by  second  conductor  for  not  paying  fare  or 
producing  ticket  which  had  been  taken  up  by  first  conduc- 
tor, punitive  damages.     Eaai  T.  R,  Co.  v.  King,  448. 

Rule  requiring  expulsion,  no  authority,    lb. 

Refusal  to  pay  higher  than  ticket  rate,  whether  subject  to  ex- 
pulsion, or  entitled  to  be  carried  on  tender  of  amount. 
Ga.  So.  R.  Co.  V.  Asmore,  529. 

Conductor  presumed  to  know  whether  ticket-office  has  been 
kept  open  and  attended.    lb. 
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17.  Storage  and  demurrage  charged  on  cars  to  be  unloaded  by  con- 

signee, when.    MiUer  v.  Ga,  Railroad  Co,  563. 

Rate  of  one  dollar  a  day  per  car,  not  unreaeonable.    lb. 

Rules  a33  to,  first  promulgated  by  combination  of  carriers, 
and  adopted  by  particular  carrier,     lb. 

Bills  of  lading  not  showing,  regulation  operative  as  to  con- 
signee having  notice,    lb. 

Accessibility  of  cars  for  unloading,  though  not  accessible  at 
every  moment,    lb. 

18.  Footman  killed  in  daylight  at  station  by  passenger- train,  could 

have  avoided  injury.    Blii^ckley,  C.  J.,  dissenting.    Dowdy  v. 
R.  Co.  726. 

19.  Signals  of  danger  whether  engineer  had  time  to  give,  conclusions, 

not  facts,  when.    lb. 

20.  Sunday  freight-train,  burden  of  excuse  for  running,  on  defend- 

ant.   Jackson  v.  State^  787. 
If  lawful  at  all  to  run  after  8  o'clock  Sunday  morning,  must 
be  started  before  12  o'clock  Saturday  night.    lb. 

21.  Carrier  of  freight,   rule  of  extraordinary  diligence  construed. 

Richnmd  R.  Co.  v.  White,  805. 
Act  of  God  (freshet)  as  excuse,    lb. 
OnuSf  when  on  carrier,  when  on  consignee,    lb. 
Notice  of  arrival  of  goods,  custom  to  give,  effect,    lb. 
Notice  of  previous  floods,  how  far  carrier  charged  with.    lb. 

RATIFICATION.    See  Vendor  and  Purchaiser,  4. 
REAL  ESTATE  BROKERS.     See  Evidence;  15,  16. 
RECEIVER.     See  Injum  lion  and  Receiver. 

Possession  of;  statement  of  landlord  as  to  hands  employed  t<> 

gather  crops,  did  not  subject  him  to  liability  for  increased 

expenses.    Reynolds  v.  Hindman,  314. 

RECOUPMENT.    See  Damages,  6,  9, 13. 
REMAINDERS.    See  Estates,  1,  2. 
REMOVAL  OF  CAUSES. 

1.  Attachment,  no  plea,  not  too  late  to  remove  at  any  time  before 

final  judgment.    Southern  Pac,  Co.  v.  iStewart,  13. 

2.  Estoppel  by  agreement  to  be  bound  by  judgment  of  State  court, 

on  waiver  of  bond  to  dissolve  attachment,  none,    lb, 

3.  Jurisdiction  of  State  court,  removal  consistent  with.    Jb. 

4.  Alien  defendant  corporation  cannot  remove  <!ause.     Dahhivga 

Co.  V.  HaU  Co.  339. 

5.  Jurisdiction  wanting,  order  of  Federal  court  void,    lb. 
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RES  ADJUDICATA. 

1.  Garnishment  of  laborer'^  wages,  claim  in  justice's  court  decided 

adversely  to  him,  rule  against  constable  in  superior  court 
not  maintainable.     LaJfotte  v.  Harper,  26. 

2.  Dismissal  voluntary  by  plaintiffs,  no  renewal  in  six  months,  no 

adjudication.     Rudolph  v.  Underwood,  (>64. 

RESCISSION.     See  Contracts,  18,  19,  20;  Fraud,  7,  12. 

RKSIDKXCE. 

Change  of,  by  executor,  makes    the    county  to  which    he  re- 
moves "hifi''  county.      Code,  i^2593.     Tliomm  v.  Payne,  24<i. 

ROADS  AND  STREETS. 

1.  Title  to  public  highway  vested  in  company  chartered  by  legisla- 

ture in  1859.     Mayor  v.  Vernon  Co,  342. 

2.  City  limits  extended  since  1877,  turnpike  could  not  be  taken  for 

street  or  crossed  by  streets,  without  condemnation  and  com- 
pensation,    lb. 

SALES.  See  AdminUtrators  and  Krecuton^  5,  10-14,  15;  Ck)nlracl$y  13; 
Debtor  and  Creditor^  3,  6;  Levy  and  Sale,  1 ;  Vendor  and  Pur- 
chaser. 

SCHOOLS,     f^ee  Elections;  Injunction,  2, 

."SCIRE  FACIAS.    See  Costs,  3,  4. 

SET-OFF.     See  Administrators  and  Executors ,  4,  10. 

SLANDER.    See  Libel. 

1.  Justification,  plea  was,  alleging  that  words  were  privileged  and 

true.     Etchison  v.  Pergerson,  620. 
No  waiver  of  ilefence  of  privilege,  error,  when.    lb. 

2.  Privilege  of  witness  at  church  trial  to  name  person  as  criminal 

who  is  not  a  member  of  the  church.    lb. 
Immaterial  where  tr  uth  or  falsity  was  within  personal  knowledge 

of  the  speaker.     lb. 
Verdict  based  on,  fo  und  in  effect  they  were  not  true.    lb. 

STATUTES.     See  Frauds,  Statute  of;  Limitatiom. 

1.  Uniform  procedure  act  of  1887,  effect  on  action  against  adminis- 

tratrix sole  heir,  to  subject  assets.     Crockett  v.  MUcheli,  166. 

2.  Interest  and  usury,  provisions  of  act  of  1875  construed  together. 

Evans  v.  Dial,  209. 
X  Concessions  to  the  poor,  construed  liberally.     Cochran  v.  Har- 
vey, 354. 

4.  Insolvent  trader's  act  discussed,  in  relation  to  code,  §5023.   Ryan  v. 
Kingsbery,  377. 
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5.  Local  statute  of  1857,  empowering  city  to  j)ass  ordinances  as  to 

tippling-bouses,  not  prevented  by  general  law.     Hood  v.  Von 
(Jlahtiy  405. 
Prohibiting  sale  of  liquor  in  Polk   county,  void   because  of 
general  local  option  law.     Crabb  v.  St  ate  y  584. 

6.  Codifiers  intended  to  limit  and  modify  act  of  1854  (acts,  p.  2(i); 

code  of  1863,    §26(J8;    of  1882.   >^2706.      Kennedy  v.   McCar- 
del,  454. 
Added  words  "  or  offense,"  to  code,  §4665,  intentionally.     Acts 
1855-6,  p.  236 ;    acts  1859,   p.  60;   code  1863,  H551.     Dale  v. 
StaU,  .554. 

7.  Personal  representative,  widow  was,  under  act  of  1889  (acts,  p.  8^). 

Johnson  v.  Champion,  528. 

8.  Assignment  for  creditors,  act  1881,  construed  liberally  for  credi- 

tors, strictly  against  debtor  and  assignee.    Kiser  v.  Dannen- 
berg,  551. 

9.  Liquor  sale;  title,  to  regulate  only ;  cannot  absolutely  prohibit 

Crabb  v.  State,  584. 

10.  Local  statute  prohibiting  sale  of  liquor  in  five  miles  of  churcheK, 

applies  prima  facie  to  sales  out  of  city  or  town.     Hart  v. 
State,  635. 

11.  Incorporation  of  town  with  authority  to  license  liquor  sale,  not 

affected  by  subsequent  act  prohibiting  sale  within  five  miles 
of  churches  not  therein  situate,     lb. 

12.  Local  act  for  public  schools,  what  necessary  to  approval  by  voters. 

Mayor  v.  Wade,  699. 

13.  Inheritance  under  act  of  1845,  marriage   contract  with    second 

husband,  how  affected.    Smith  v.  Pitner,  711. 

14.  Stock  ^aw,  territory  added  by  changing  district  line  became  sub- 

ject to,  by  act  of  1890.     Drummond  v.  Lover y,  716. 

15.  Penalty  for  failure  to  transmit  and  deliver  telegraphic  message 

fixes  arbitrary  measure  of  recovery  for  injucy  to  feelings. 
Chapman  v.  Tel.  Co.  77(). 
Strictly  construed;  charges  must  be  prepaid  or  tendered,  to 
authorize  recovery.     Langley  v.  Tel.  Co.  111. 

16.  Sunday  freight  train;    whether  statute  allowed  running  after 

eight  o'clock  Sunday  morning;  not  where  train  was  8tarte<l 
after  twelve  o'clock  Saturday  night.    Jackaon  v.  State,  787. 

STOCK,  KILLING  OF.    See  Railroadn,  8-9. 

STOCK  LAW, 

District  line  changed,  added  territory  became  subject  to,  under 
act  of  1890.     Drummond  v.  Lovery,  710, 
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STO0K8  AND  STOCKHOLDERS. 

1.  Payment  of  subscription,  time  and  manner  of,  and  call  for,  evi- 

dence necessary.    North  R,  Co.  v.  SpuUock^  283. 

2.  Subscription  to,  inducement  fulfilled,  other  representations  made 

and  not  adhered  to.     Weema  v.  i?.  Co.  303. 

STOPPAGE  IN  TRANSITU.    See  CarrierSy  2. 

STREETS  AND  SIDEWALKS.    See  Municipal  Corporations,  1,  2,  5. 
Dedication  by  railroad  company  of   width  of  street  across  its 
track  and  right  of  way ;  whether  side-track  could  afterwards 
be  built  there.    Brunswick  R.  Co.  v.  Mayor,  68. 

SUBROGATION.    See  Equity,  6-7. 

SUNDAY.    See  Criminal  Law,  S8. 

TELEGRAPH  COMPANIES. 

1.  Penalty  exacted  for  non-transmission,  whether  or  not  the  person 

addressed  reside  within  a  mile,  or  in  the  city ;   aliter  as  to 
delivery.    Horn  v.   Tel.  Co.  638. 
Charges  must  have  been  prepaid  or  tendered  by  sender  for 
recovery  of  penalty ;  aliter  as  to  recover)'  of  damages.    Lang- 
ley  V.  Td.  Co.  111. 

2.  Damages  for  mental  sufiering  caused  by  co  mpany 'a  negligence, 

not  recoverable.     Chapina)i  v.  Tel.  Co.  763. 

TENDER.    See  Title,  8. 

1.  Amount  should  have  covered  cost  of  building  as  well  as  of  lot, 

for  conveyance.    Stembridge  v.  Morgan,  447. 

2.  Bill  to  vacate  title  of  transferee  of  monev  lender,  to  maintain 

tender  must  be  made.     Dotlerer  v.  Freeman,  480. 
Ofier  to  do  equity,  no  substitute,    lb. 

3.  Of  personalty  sold  conditionally,  refused  by  plaintiff  in  trover, 

attorney*8  fees  not  recoverable,  though  contract  stipulate  for 
them.*    Wall  v.  Johnson,  524. 
l^sts  recovered,   unless  defendant  disclaim  title  at  first  term 
and  tender  reasonable  hire.    lb. 

4.  Railroad  passenger  tendering  fare  after  rightful  demand  and  re- 

fusal, pending  stoppage  of  train  for  his  expulsion,  is  too 

late.     Oa.  So.  R.  Co.  v.  Asmore,  529. 
6.  Fraud  in  procuring  signature  to  release  contract,  unnece8.sary  tc) 

tender  back  payment,  when.    Batter  v.  R.  Co,  594. 
By  selling  void  lease,  tender  unnecessary  before  action  for 

damages  for  the  deceit.     Cheney  v.  PoweU,  633. 
In  buying  ofi*  bidder,  sale  set  aside  after  tender.    Barnes  v. 
•     Mays,  698. 
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0.  Creditors  may  have  equitable  administratiou  of  property  con- 

veyed by  insolvent  to  other  creditor,  without  tendering  him 
the  amount  of  his  claim,  when.    Pool  v.  Gramling,  653. 

TIPPLING-HOUSE.    See  Cnminal  Law,  22. 

TITLE. 

1 .  Tax-title  void  as  against  prior  mortgagees,  for  fraud  of  debtor 

when.     Livingston  v.  Wright^  33. 

2.  Wife's,  conveyance  of,  not  defeated  by  recital  in  deed  that  the 
land  had  been  set  apart  as  a  homestead,  when.    Palmer  v. 
Smith,  84. 
Conveyance  by  wife  to  pay  husband's  debt,  void  only  as  to 
her.    lb. 

^.  Absolute,  whether  as  security  only,  value  of  propeity  considered. 
Rodgen  v.  Moore,  88. 

4.  Administrator  with  will  annexed,  appointed  after  death  of  execu- 
trix (life-tenant),  had  none  as  against  purchaser  at  sheriff's 
sale  of  remainderman's  interest.    Shipp  v.  Gibba,  184. 

T^.  EcjUities  among  remaindermen  or  between  executrix  (life-tenant  i 
and  remainderman  whose  interest  was  sold  by  the  sheriff, 
did  not  affect  purchaser,    lb. 

<>.  Claimant's,  will  not  prevail  against  older  judgment,  though  not 
levied  for  four  years,  defendant  holdiog  possession  as  much 
for  himself  as  for  claimant.     Ponder  v.  Gwflin,  186. 

7.  Deed  deposited  by  vendee  as  collateral  with  third  person  who 
paid  part  purchase  price  and  took  note,  and  became  surety 
for  balance ;  no  resulting  trust  or  equitable  lien.    Davis,  191 . 

s.  Securing  parol  contract  in  1877  for  interest  at  12  per  cent.,  not 
void ;  redemption,  or  resistance  to  action  to  recover  land, 
accomplished  only  by  teuder  of  balance  of  principal  with 
interest  at  7  per  cent.    Evans  v.  Dial,  209. 

^.  Vendor  of  personalty  by  bill  of  sale,  competent  to  prove  he  had 
no  title.     Geisf*  v.  Bluthenthcd,  285. 

10.  Public  highway  vested  in  company  chartered  in  1859  to  construct 

turnpike  road.     Mayor  v.   Vernon  Co.  342. 

11.  Legal,  in  mother;  equitable,  in  children;  her  creditor  defrauded 

by  her  representations ;  not  subject.    Dodd  v.  Bond,  355. 

12.  Tender  of  amount  paid  for  erecting  house  as  well  as  for  the  lot, 

necessary  for  conveyance  here.    Stembridge  v.  Morgan,  447. 

Of  amount  paid  by  transferee  to  lender  ,  necessary  to  main- 
tain ])iil  to  vacate  his  title  under  deed  given  as  security . 
Dotterer  v.  Freeman,  480. 

Offer  to  do  equity,  etc.,  no  substitute  for  tender,    lb. 

Of  deed,  before  suit  on  note  for  part  price,  other  notes  not  due, 
not  required.      Knoa'les  v.  FJylon  Co.  t>42. 
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13.  Bona  fide  purchaser  of  goods  from  consijf  nee  could  not  defeat  con- 

signor's right  to  stop  in  transit,  save  by  actual  possession  or 

assignment  of  bill  of  lading.     Ocean  S.  Co.  v.    Ehrlich,   502. 
For  value  and  without    notice,   taking  from  purchaser  and 

holder  having  notice,  protected    from  outstanding  perf^-ct 

ecjuity,  when.     Latham  v.  Inman,  505. 
Record  of  deed  in  twelve  months,  when  immaterial.     Th. 

14.  Homestead,  plaintiff  could  not  strengthen  her  title  by  taking.  ///. 

15.  Partition,  effect  on  tenancy  in  common,    lb. 

Change  wrought  by,  was  in  locus  operandi^  not  in  strength   of 

title,    lb. 
Party  to,  becouiBs  purchaser  for  value,  how.     76. 

16.  Alabama  mortgage  (passing  title  and  seizin)  and  deed  both  exe- 

cuted same  day,  no  presumption  that  mortgage  was  the 
rightful  instrument  so  as  to  establish  eviction  of  vendee  in 
the  deed.     Hamilton  v.  Lusk^  52*2. 

17.  Failure  of;  and  eviction  by  title  paramount,  no  breach  of  implied 

covenant  in  quitclaim  deed,  nor  defence  to  suit  on  note  for 
part  price.     McDonoagh  v.  Martin^  675. 

18.  Transfer  of  purchase  money  notes  for  personalty  without  recourse 

since  1887;  attachment  lies  to  enforce.     Cade  w.  JenHiUj7^]. 

TORTS.    See  Acliomy  1,  3;  Banks;  Damages;  Deceit;  Negligence. 

TRADERS.      See    Debtor    and  Creditor,  3,  12,  1(>-18;    Injunction  and 
Receiver,  9,  11,  12,  15. 

TRESPASS. 

1.  Dogs  in  city  back  yard,  trespasser  seeking  work   has  action  for 

being  bitten  by.     Conway  v.  Grant,  40. 

2.  Timber  cut  from  land,  location  of  dividing  line  relevant,  what 

evidence  admissible,     (runn  v.  Harris,  439. 

3.  Possession  and  freehold  damaged,  plaintiff  did   not  hold  title,, 

could  not  recover  for  damage  to  freehold.  Burkhalter  v. 
Oliver,  473. 

TROVER. 

1.  Costs  and  hire  recoverable  though  plaintiff  replevied  and  ob- 

tained possession,  having  refused  tender  before  suit.  UVr// 
V.  Johnson,  526. 

2.  Attorney's  fees  not  recoverable,  though  contract  of  conditional 

sale  stipulate  for  them,  when.    lb. 

3.  Restitution,  judgment  of,  awarded  defendant  after  nonsuit  upon 

his  motion.     Thomas  v.  Price,  533. 

4.  Promissory  note,  value  of,  recovered  in,  though  owner  knew  de- 

fendant had  sued  on  it  and  collected  the  judgment.  Rusftin 
V.  Tharpe,  779. 
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6.  Conversion  by  what  acts.    Ih, 

6.  Demand,  when  unnecessary,    lb. 

7.  Value  at  time  of  conversion  recovered,  though  no  value  at  time 

of  bringing  suit    /6. 

TRUSTS. 
1.  Resulting,  not  created;  creditor  advanced  part  purchase  money^ 
took  vendee's  note,  became  surety  for  balance  and  received 
deposit  of  deed  as  collateral.    DaviSf  191. 
None  by  agreement  to  bid  off  land  and  divide  it  afterwards. 
Rovghtan  v.  RawlingSj  819.  ^ 

?.  Bank  sued  by  trustee  for  money  deposited  by  him  as  agent,  join- 
ing beneficiaries.    Munmrlyn  v.  Augusta  Bank,  333. 
Not  a  conversion  of  the  money,  though  the  bank  knew  of  the 

trust.    Ih. 
Payment  on  checks  signed  by  the  trustee,  without  that  desig- 
nation, discharges  the  bank.    lb. 

3.  Debtor  took  title  to  children's  property  in  her  name,  her  cred- 

itor cou'd  not  subject  it  as  against  them,  though  credit  was 
extended  on  faith  of  it,  when.    Dodd  v.  Bondf  358. 

4.  Indorser,  mortgage  to  indemnify,  involves  no  trust  for  creditors; 

his    rights    depend    on  subrogation.      Lnport^s    Bank    v. 
McGhees,  702. 

UNITED  STATES  COURTS.    See  Removal  of  Causes. 

USURY.    See  Deeds  2,  6;  Interest  and  Usury. 

VENDOR  AND  PURCHASER.    See  TiUe. 

1.  Fraud  in  sale  alleged  and  contract  repudiated,   vendors  have 

equity  to  reclaim  goods  or  proceeds,  thou  h  credit  term  un- 
expired.    Martin  v.  Burgwyn,  78. 

2.  Broker,  sale  through,  contract  construed.   EvifvywAila.  Exg.Z2\. 

Practical  interpretation  by  the  parties.    lb. 
Cash  sale  presumed.    Ih. 
Time  for  effecting  sale.    lb. 
Failure  of  consummation,  when  action  lies.    lb. 

3.  Merchantable  peaches  sold,  agreement  that  certain  ones  are  not 

merchantable,  no  payment  for  them  required,  though  they 
be  merchantable.    Hauser  v.    Gui-Ty  433. 

4.  Ratificaiion  of  seller's  gathering  and  delivering  certain  peaches, 

by  accepting  and  paying  for  them.     lb. 
L  ss  resulting  from,  not  set  off,  when.    lb. 

5.  Stoppage  in  transitu,  right  of,  defeated  by  bona  fide  purchaser  only 

by  actual  possession  of  g^ods  or  assignment  of  bills  of  lad- 
ing.    Oc(an  S.  Co.  v.  EhrVch,  502. 
V  8!»-56 
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6.  Equity  of  first  purchaser  who  took  receipts  but  no  conveyance, 

whether  superior  to  title  of  second  purchaser  who  took 
deed.     Latham  v.  Inman^  505. 

7.  Breach  of  warranty  by  eviction,  not  established  by  sale  under 

mortgage  given  by  defendant's  vendor.   Hamilton  v.  Lmk^  520. 
<S.  Fraud  inducing  purchase  at  price  exceeding  value  at  time  of 

pleading,  but  not  at  time  of  contract,  no  defence  to  suit  for 

purchase  money.    Knowles  v.  Ely  ton  Co.  642. 
9.  Tender  of  conveyance  before  suit  on  note  for  purchase  price, 

other  notes  not  due,  not  required.    lb. 

10.  Set-off  of  payment  on  land,  to  suit  on   note  for  balance  of  price, 

not  allowed.     Ih. 

11.  Quitclaim,  failure  of  title  and  eviction  by  title  paramount,  no 

breach  of  implied  covenant,  nor  defence  to  suit  on  note  for 
part  price.    McDonough  v.  Martin^  675. 
Recital  of  seizin,  no  covenant,  when.     lb. 

VERDICT. 

1.  Unwarranted  by  evidence.     Eiit  T.  R.  Co.  v.  PerkinSf  1  ;  R.  &  D. 

Co.  v.  Buke,  180 ;  BtHttain  v.  Griggs,  232. 

2.  Warranted  by  evidence.     R.  <Sc  D.  R.  Co.  v.  WUliamSj  16 ;  City  v. 

Martin,  21 ;  Ga.  R.  Co.  v.  Baker,  28 ;  LivingsUm  v.  Wright,  33 ; 
R.  iSs  D.  R.  Co.  v.  KerUr,  39  ;  Hathcock  v.  State,92 ;  Gregory  v. 
Gray,  172 ;  Gray  v.  Phillips,  199;  Johnson  v.  StaJte,  203 ;  Moss  v. 
State,  241 ;  Brown  v.  State,  257 ;  Freeman  v.  Coleman,  421 ; 
East  T.  R.  Co.  v.  King,  442;  Guernsey  v.  Greenwood,  446; 
Rountree  v.  State,  457 ;  Mims  v.  State,  458  ;  McBride  v.  Bagley, 
462 ;  Glover  v.  Cooper,  465 ;  Pool  v.  Callahan,  4«8 ;  Crabb  v. 
StaU,  584 ;  Price  v.  ^«Z;,  740 ;  Rushin  y.  Tharpe,  781 ;  JocX'- 
«on  V.  StaU,  787. 

3.  General  finding  of  guilty  on  indictment  for  larceny  of  $75  watch, 

convicts  of  felony;  must  be  supported  by  evidence  as  to 
value.    Powell  v.  Stale,  32. 

4.  Jury  may  be  aided  to  agree  on,  by  what  charge.    Austin  v.  Ap- 

pling, 54. 

5.  Partnership,  finding  against,  construed  in  light  of  pleadings.  2b 

May  be  against  one  partner,  if  no  partnership  established.   lb. 

Jury  not  bound  so  to  find,  when.     Price  v.  Bell,  740. 
Construed  as  in  favor  of  partnership,  leaving  open  liability  of 

partner.    lb. 

6.  Value  of  flour  converted  alleged,  no  recovery  for  greater  sum 

principal.    Moomaugh  v.  Everett,  67. 

7.  Conviction  on  one  of  two  counts  acquits  on  the  other,  but  con- 

viction not  thereby  vitiated.    Hathcock  v.  State,  91. 

8.  Directed,  necessary  result  of  evidence,  judgment  not  reversed. 

Crockett  v.  Mitchell,  166. 
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9.  Received  in  open  court,  though  returned  sealed  during  recess  and 
in  absence  of  losing  party's  counsel.  Franklin  v.  Wipgin^,  169. 

10.  Correct,  cures  errors  on  trial.     Shipp  v.  GibhSy  184. 

11.  Weight  of  evidence  against,  slight  evidence  upholds.     Kendrick  v. 

Visage^  275 ;  Steele  v.  Cochran^  296. 

12.  Claim  case,  no  finding  requisite  as  to  amount  due  on  the  fi.  fa. 

Lamar  v.   Coleman,  417. 

■ 

13.  On  plea  of  privilege,  found  in  effect  here  that  words  spoken  were 

not  true.     Eichl^on  v.  Pergerson,  621. 

14.  Divorce,  allowing  both  parties  to  marry  again,  not  modified  by 

explanation  or  revision.     Monifortj  641. 

15.  Form  of,  instruction  as  to,  requested  by  jury  in  civil  case,  pre- 

sumed unless  contrary  appear.    Pool  v.  Gramling,  654. 

VERIFICATION.    See  Affidavit ;  Injunction  and  Receiver,  2. 
WAIVER.     See  Homettead  and  Exemption,  3 ;    Process,  2.  , 

1.  Jurisdiction  waived  by  guardian  in  favor  of  ward,  of  no  effect  on 

his  creditors.     Bass  v.  Wolff,  427. 

2.  Of  mistake  in  security  deed,  by  renewing  note  several   times. 

Dotterer  v.  Freeman,  495. 

3.  In  criminal  trial,  of  statutory  right  to  have  panel  put  on  prisoner. 

Vaughn  v.  State,  732. 

4.  Power  of,  limited  only  by  public  policy.   lb. 

6.  Telegraphic  message  accepted  for  transmission  without  prepay- 
ment, not  authorize  recovery  of  penalty  for  failure  to  deliver. 
Langley  v.  Tel.  Co.  778. 

WARRANTY.    See  Vendor  and  Purchaser,  7,  11. 

WATERS. 

Land  overflowed  by  creek  dammed.     CocHey  v.  Mc Kinney,  194. 

WILLS. 

1.  Vested  remainder  taken  by  testator's  son  as  tenant  in  common  ; 

devise  construed.    Shipp  v.  Gibhs,  184. 
Levy  and  sale  of  his  undivided  interest  before  death  of  life- 
tenant.    Ih. 

2.  Assent  of   executrix  (life-tenant)  presumed,  where  remainder- 

man's interest  sold  after  ten  years  from  testator's  death,  lb. 
Administrator  with  will  annexed,  appointed  after  death  of  life- 
tenant,  had  no  title  as  against  the  purchaser,  or  right  to  ad- 
minister the  interest  purchased,    lb. 
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AVITNESS. 

1.  Absence  or  non-production  of,  submitted  to  jury  if  judge  not  I 
aware  of  his  presence.    Ada.  R,  Co.  v.  Holcombe,  9. 

By  sickness,  no  cause  for  new  trial,  where  defendant,  knowing  / 

of  absence,  relies  on  promise  to  come,  and  announces  ready.  Vi 

DaU'  V.  StaU,  553.  ♦' 

2.  Attorney  of  deceased  borrower  competent  in  controversy  between  l 

his  widow  and  estate  of  lender,  when.     Rodgers  v.  Moore,  88.  [ 

3.  Vendor  by  bill  of  sale  of  personalty,  competent  to  prove  he  had  i 

no  title.     GeUe  v.  Bluthenlhaly  285. 

4.  Construction  of  testimony  less  favorable  to  his  interest,  adopted. 

Burkhalter  v.  Oliver^  478. 

5.  Creditor  of  decedent  cannot  testify  to  contract,  in  suit  against  the 

widow  as  executrix  de  son  tort     Johnson  v.  Champion^  527. 
().  Remaining  in  court-room,  after  testiiying,  to  aid  prosecution.  r 

Dale  V.  State,  552.  ) 

7.  Dead  usee,  payment  to,  not  testified  by  administrator  defendant, 

except  when.     Rudolph  v.  Underwood,  004.  | 

WORDS  AND  PHRASES.  i 

1.  .SYa/r,  in  act  of  Congress,  means  one  of  the  United  States.    Dah-  » 

lonega  Co.  v.  HaJl  Co.  341.  |f 

2.  Citizen  of  a  State,  citizen  of  a  territory  or  the  District  of  Columbia  ^ 

is  not.    lb.  , 

:i.   Procisions,  corn  on  ear  in  shuck  is.     Cochran  v.  Harr^y,  v^52.  '  / 

4    Hriff  of  evidence,  act  prescribing,  considered.  Ryan  v.  Ktngshen^, 

308. 
5.  Other  table  of  bke  charaelei',  in  code,  §4540,  embraces  what.  Miriu  v. 

State,  458. 
0.  Pi-rwnal  representative,  widow  is,  whose  husband  died  since  Dec.  | 

12,  1882,  when.     Johnson  v.  Champion,  527. 

7.  Cumuldtire  evidence,  doQned.     Dale  y.State,b6\. 

8.  Guardian  by  statute.    Hxison  v.  Greene,  725. 

9.  Bailment  gratuitous,  special  deposit  in  bank  accepted  for  accom-  ^ 

modation.     Merchants  Bank  v.  GuUmariin^  797. 
10.  Extraordinary  diligence  of  carrier  to  save  goods  from  loss  by  "act 
of  God  "  (freshet).     Richmond  R.  Co.  v.  White,  805. 

YEAR'S  SUPPORT. 

Executor's  individual  note  for  legacy  in  lieu  of,  widow's  ele<r« 
tijn  to  tike,  not  binding  on  her,  when.     HiU  v.  HiU,  012. 


/^  U  i,-     -•    <J  ^  / 
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